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“IT’S ALIVE! IT’S ALIVE!…” (With apologies to Colin Clive, wherever you are)

A shipment of steel pipe was transported from Shanghai to New Orleans.  The pipe had been placed at the bottom of a cargo hold and was damaged when heavier pipes were placed on top.  Damages amounted to some $286,078.32. 

Man Ferrostaal (a sub-voyage charterer) filed an action in rem against the vessel and in personam against the owner of the vessel, its manager and S.M. China (a sub-charterer).  The time charterer (Seyang Shipping, Ltd.) was not made a party to the action.  S.M. China was never served.   

The date and provisions of the charter party between Seyang Shipping, Ltd. and S.M. China are not known.  The time charter between the vessel owner and Seyang was dated June 19, 2006 and the voyage charter between S.M. China and Man Ferrostaal was dated June 8, 2006 with the vessel as “TBN” (to be named).  


The District Court, after a bench trial, found the vessel liable in rem on the basis it was a “common carrier” and had ratified the bill of lading issued on behalf of S.M. China when it loaded the cargo and sailed. At the same time, it held the vessel owner and its manager not liable in personam.


Appeal was taken to the Second Circuit Court of Appeals on behalf of the vessel, arguing that the District Court erred in holding the vessel liable in rem and in holding the Carriage of Goods by Sea Act applied, asserting the vessel was not a “Carrier” under that Act.  Man Ferrostaal crossed appealed from the District Court’s failure to hold the vessel owner and the manager liable in personam. 


The Circuit Court affirmed the District Court’s decision, but for different reasoning.

As to the argument that the vessel was not liable in rem as it was not a “carrier” within the meaning of COGSA, the Court disagreed: “COGSA assumes the existence of the in rem proceeding rather than creates it.”, noting that, prior to the enactment of COGSA and the Harter Act, maritime law held vessels liable in rem for cargo damage due to improper stowage.

It disagreed with the District Court’s reasoning that the vessel was liable in rem as a COGSA carrier in ratifying the bill of lading on sailing with the cargo:
“The “implied ratification” doctrine gives rise directly to in rem liability.  It does not render a vessel a carrier under COGSA.”
The Court found the vessel, “by setting sail with cargo on board, impliedly ratified the contract of the affreightment between S.M. China and Ferrostaal.”…”as between S.M. China and Ferrostaal, the contract of affreighment was the Voyage Charter Party rather than the bill of lading.” 

Referring to its prior decision in Insurance Company of North America vs. S/S American Argosy, 732 F.2d 299 (2nd Cir. 1984), the Court distinguished that case as recognizing that the ratification doctrine applied where a bill of lading had been issued “by a charterer of the vessel,” but declined to extend the doctrine to situations involving NVOCCs (in the American Argosy, the NVOCC issued its own bill of lading which differed from the vessel owner’s bill of lading.)  The Court stated “unlike an NVOCC, S.M. China operated the ship with the purpose of carrying cargo pursuant to a charter agreement, as authorized by the ship’s owner, and the ratification doctrine therefore applies.”

“To sum up, even if a vessel is not a “carrier” within the meaning of COSGA, maritime law renders vessels liable in rem for a carrier’s violations of its obligations.”

The Court next dealt with the argument that a provision of the voyage charter called for stowage be “free of risk and expenses to the vessel…”


The Court noted the Hague-Visby convention was “almost identical with COGSA (the Convention was incorporated into the Clause Paramount of the Voyage Charter Party).  The Court commented on dealing with the “distinction” between “public” or “private” carriage and found it did not need to resolve any of the various issues which might be raised because the Voyage Charter Party Clause Paramount incorporated the Hague-Visby Rules. Thus, even if COGSA did not apply; the Voyage Charter Party provided rules regarding the impermissibility of a waiver of in rem liability, i.e. Hague-Visby identical to those of COGSA.

Turning to the Clause Paramount of the Voyage Charter Party, the Court found it identified the law governing the rights and liabilities of the parties and, thus, superseded the free-in-and-out provision.  The court emphasized the Clause Paramount itself stated its provisions governed “[n]otwithstanding any other provision in this contract.”  Therefore, the Clause Paramount incorporated the prohibition found in the Hague-Visby Rules which superseded the free-in-and-out provision as one which should be taken as relieving the vessel of liability for improper stowage. It thus found the vessel liable on the basis of the Voyage Charter Party.

As to Ferrostaal’s argument that the owner/manager of the vessel should be liable in personam, the Court noted the sub-charterer was not authorized to issue bills of lading on behalf of either and neither clearly had nothing to do with the stowage of the cargo or with respect to the documentation issued.

 Man Ferrostaal, Inc., v. M/V Akili, U.S.C.A, Second Circuit; Docket No. 11-0486-cv, 11-0567-cv, (XAP); Decision of Judges Katzmann, Winter and Lynch, Dated December 6, 2012.

[EDITOR’S NOTE: In its decision, the District Court, referring to 46 U.S.C. Section 30701, stated: “Since a carrier can include “the owner, manager, charterer, agent, or master of a vessel,” each of the defendants may be a carrier by the language of the Act.  Id”.


The Second Circuit in its Decision stated: “COGSA defines a “carrier” to mean “the owner, manager, charterer, agent, or master of a vessel,” 46 U.S.C. Section 30701, including the “owner or the charterer who enters into a contract of carriage with a shipper.” Id. at Note § 1(a).”

The Legislative History of 46 U.S.C. § 30701 explains the definition of “carrier” refers to the Harter Act and is effective as of the recodification of the Act October 6, 2006.  The Legislative History indicates the definition was added based upon language appearing in various provisions of the Harter Act.  


The Carriage of Goods by Sea Act is included as a note following Section 30701 without modification or amendment.

YOU DON’T GOT IT, YOU DON’T GET IT….

Arrangements were made for the transportation of a shipment from the United States to Trinidad. The cargo owner, through a freight forwarding company, engaged the services of the defendant for transportation of the cargo to Trinidad.  The freight forwarder leased space for the cargo in a warehouse in Doral, Florida where it awaited shipment.  The relationship between the cargo owner and defendant, SeaTruck, “would have been governed by the terms of SeaTruck’s standard bill of lading, to be issued once the cargo was loaded on board SeaTruck’s vessel.”


The Defendant carrier (Seatruck) provided the warehouse operator with a container, along with a confidential booking number to be used to reference and identify the cargo to be shipped.  

A “truck driver”, claiming to be a representative of the carrier, arrived at the warehouse and provided the booking number for identification.  The cargo was loaded into the driver’s truck and the truck departed.  Shortly after the cargo left the warehouse, SeaTruck’s representative provided a second, additional tracking number and stated the warehouse operator should request the new number from anyone who came to pick up the cargo.  Allegedly, this second number was issued when SeaTruck realized its security had been breached.  Soon after the issuance of the second number, a SeaTruck driver arrived at the warehouse for the cargo, but, by that time, the cargo was no longer there.  The first driver was an imposter who absconded with the cargo before anyone caught onto the ruse.

The Plaintiff Underwriters paid $243,208.30 and then brought an action in state court, claiming against the SeaTruck Defendants, among others, for negligence.  SeaTruck removed the action to Federal Court based upon COGSA. The Underwriters filed an Amended Complaint, asserting the same substantive claim for negligence in separate counts and then requested remand of the action back to state court on the basis of lack of subject matter jurisdiction.

The Court noted federal courts are courts of limited jurisdiction and that a removing defendant bears the burden of proving proper federal jurisdiction… “Any doubts about the propriety of federal jurisdiction should be resolved in favor of remand to state court.” (Citing cases).

The SeaTruck Defendants premised removal of the action on the basis of a federal question, claiming that state law claims were preempted by COGSA.

The Court noted COGSA only applies from the time cargo is loaded onto a carrier’s vessel until it is discharged; however, also noted that parties may agree in the bill of lading to extend the application of COGSA to pre-loading and post-discharge periods. 

While it was undisputed that no bill of lading was issued, it was agreed by the parties that in some circumstances, a bill of lading that would have been issued, such as a standard bill of lading, might still bind the parties.  SeaTruck’s standard bill of lading contained a Clause Paramount making COGSA applicable before the goods were loaded and after they were discharged from the vessel.


With respect to SeaTruck’s argument that the Clause Paramount of the bill of lading extended COGSA to cover the circumstances involved, the Court found no authority for the extension of COGSA to a period prior to the point where the carrier or one of its agents takes custody of the cargo.  
“The bills of lading found by courts in this Circuit and others to extend COGSA to pre-loading or post-delivery periods have generally found such extension where it was limited to the time of the carrier’s actual physical custody of or responsibility for the cargo.” (Citing cases).

The Court rejected SeaTruck’s argument that COGSA should be extended “to allow COGSA claims to exclusively cover an alleged failure to safeguard internal security information while the carrier neither had custody of nor ultimate responsibility for the cargo in question. To call such circumstances a loss of cargo in the course of shipment is something of a mischaracterization.  The Court is not convinced that parties may extend COGSA to a pre-loading period before the carrier takes actual custody of the cargo.”

As to the carrier’s bill of lading, the Court noted that, even if the parties could contractually extend COGSA well beyond the scope of the carrier relationship, the express terms of SeaTruck’s standard bill of lading did not extend COGSA’s application to a pre-custody period.  

The Court found the Paramount Clause of the carrier’s standard bill of lading “did not, by its own terms, effectively extend COGSA’s application to a pre-loading, pre-custody. (Assuming that it could even do so).”

The Court granted the motion, remanding the case to the appropriate state court. 


Underwriters at Interest v. SeaTruck, Inc. U.S.D.C., S.D. Fla.  858 F.Supp.2d 1334, Decision of Judge Robert N. Scola, Jr., Dated March 29, 2012.

BUT COGSA MAY GO ALL THE WAY….

Transportation of a shipment of frozen human plasma was booked from Erlanger, Kentucky to Norfolk, Virginia and thence by sea to Bremerhaven, Germany, enroute to its ultimate destination in Vienna, Austria.  During the road leg between Kentucky and Virginia, the truck driver fell asleep and drove the truck off the road.  The truck burned and the shipment was lost.  

The shipment was subject to a Sea Waybill which provided for through intermodal transportation of the goods from Erlanger, Kentucky to Vienna, Austria.  For the purposes of the waybill, APL was the “Carrier” and Plaintiff’s assured was the “Merchant” shipper.  The trucker acted as a sub-contractor of APL with respect to the shipment.  


[APL was not made a party to the action, suit being brought by the interested cargo underwriter against the inland trucker.]


The Waybill included a Clause Paramount and a Himalaya Clause which extended COGSA to the period prior to loading and permitted APL’s sub contractors to invoke COGSA’s liability limitations, respectively. 


The trucker, in a motion for partial summary judgment, argued it was entitled to the limitation of liability in the ocean’s carrier’s Sea Waybill and that the Plaintiff’s assured had benefited from APL’s “all-in” door-to-door rates and the corresponding limitations on APL’s liability under COGSA.  The Plaintiff Underwriter opposed the motion, arguing that the Carmack Amendment governed the case, not COGSA. 

 The Court noted that COGSA allowed the option of extending COGSA terms by contract to cover the entire period in which the goods would be under a carrier’s responsibility, including a period of inland transport. (citing Regal-Beloit).

In contrast, the Carmack Amendment governs the terms of bills of lading issued by domestic motor carriers providing transportation or service subject to the jurisdiction of the Surface Transportation Board.


The Court found the clear terms of the Waybill indicated that COGSA governed the matter.  The Ocean Freight Services Agreement between the Plaintiff’s assured and APL provided that liability for any freight claims should be determined pursuant to the terms and conditions of the Waybill. The Waybill specified that APL was responsible for the performance of the Carriage from the “Place of Receipt…to the…Place of Delivery”. The combined carriage indicated on the Waybill was from Erlanger, Kentucky to Vienna, Austria via the ports of Norfolk, Virginia and Bremerhaven, Germany.  It contained a Clause Paramount which specifically extended COGSA’s application to the inland portions of the shipment.


The Court noted, as a preliminary matter, that the Carmack Amendment, by its terms, does not apply to non-receiving carriers transporting goods as part of a shipment between the United States and a non-adjacent foreign country under a through bill of lading (citing cases).  Thus, at most, “Carmack could govern the domestic portion of a shipment from the United States to an adjacent foreign country. That is not the situation here.”


The Plaintiff Underwriter argued that the Supreme Court decision in Regal-Beloit supported its argument that the trucker acted as a “receiving carrier” subject to the Carmack Amendment. The Court noted Regal-Beloit addressed to international shipments coming into the United States, but, in that case, the Supreme Court chose not to address the status of shipments received in the United States for export.  Nonetheless, it stated the reasoning of the Supreme Court supported the application of COGSA in this case.  


The Court considered that Regal-Beloit established a two-part test for determining whether the Carmack Amendment applies to a particular domestic transport of goods.  First, the carrier must provide transportation or service “subject to the jurisdiction of the [STB].” Second, the carrier must “receive the property” for transportation under the STB’s jurisdiction over domestic motor transport. 

The court found the second prong of the test precluded application of the Carmack Amendment, even though it was undisputed that the trucker acted as the first carrier to transport the plasma from Kentucky.

“Being the first carrier does not necessarily make [the trucker] the “receiving” carrier for the purposes of Carmack coverage.  Instead, the “receiving” carrier is the “principal” party to the contract governing the subject shipment.” (Citing cases).  In other words, it is the carrier which holds “unity of responsibility for the transportation to destination.” (citing cases).

In the instance case, it was undisputed that the trucker was not the carrier responsible for the entire course of the shipment.  A single Waybill was signed and a single “all-in” through rate paid.  Therefore, the trucker did not function as a “receiving” carrier, and the Carmack Amendment did not apply. 

Noting the potential impact on through bills of lading in international shipping, the Court found “although the Supreme Court has not addressed the present circumstances, where goods are received at a point in the United States for export, (referring to Regal-Beloit), the same reasoning applies to those contracts which creates a single transaction for shipments across inland segments to overseas destinations.” 

The Court dealt with the Plaintiff Underwriter’s argument that the Bill of Lading of its assured acted as a “de facto” second interstate domestic bill of lading” extending Carmack’s coverage to the trucker.  

The Court rejected this theory, noting that the bill of lading indicated that it involved a shipment from Kentucky to Vienna, not a domestic shipment.  Second, even if it were assumed that the Bill of Lading was intended to cover the interstate shipment between Kentucky and Virginia, Carmack would still not apply as when a non-receiving carrier signs a second bill of lading in connection with a through shipment, “Carmack makes any subsequent bill of lading void unless the so-called second bill of lading represents the initiation of a new shipment.” (Referring to Regal-Beloit.)  A second bill of lading is thus invalid “unless the connecting carrier has received a consideration for the bill of lading in addition to that which flowed under the bill of lading issued by the initiating carrier.”  


The trucker did not receive any freight payment from the Plaintiff’s assured, nor was any other form of consideration exchanged or received by the trucker.  The Court held COGSA governed the claim at issue and granted the trucker’s motion for partial summary judgment.


Royal & Sun Alliance Insurance, PLC v. Service Transfer, Inc., U.S.D.C., S.D.N.Y., 12-cv-00097, Decision of Judge Denise Cote, Dated December 4, 2012.

WHEN THE MUSIC IS OVER….

The ocean carrier filed an action to recover damages for the wrongful refusal to accept delivery of frozen tilapia [see Newsletter No. 59].  The defendant consignee brought a counter claim under COGSA for damage to that shipment.  The District Court awarded damages to each side on its claim ($4,390 for the carrier’s demurrage claim and $60,860 for the cargo damage claim). (The carrier had previously collected $30,610 by way of salvage sale).  The Court also granted the consignee’s application for attorney’s fees “to the extent it is premised on (the carrier’s) challenge to the counter claim for damage to the cargo.”

In a nineteen page decision, the United States Magistrate Judge to whom the matter was assigned, recommended awarding fees on the basis of 202.6 hours (50 percent of the total number of 405.2 originally billed) based on a rate of $225 per hour.  Fees recommended to be awarded came to $45,585 plus $5,248.84 for costs (50 percent of a total of $10,497.67) for a total of $50,833.84.  The Magistrate Judge rendered a detailed decision with respect to the awarding of attorney’s fee dealing with the aspects of “reasonable hours”, detailed time entries, reasonable hourly rate, the Lodestar aspect, etc.

The reader is referred to the comments of the Magistrate Judge in considering the necessary support and substantiation of fees and costs incurred.  


Orient Overseas Container v. Crystal Cove Seafood, U.S.D.C., S.D.N.Y., Report and Recommendation of Gabriel W. Gorenstein, U.S. Magistrate Judge, December 28, 2012.
FORWARDER INKS THE DEAL….

The Court of Appeal of Georgia considered an intermodal shipment damaged on the outbound Railroad of Transportation.  Two containers of ink were booked for shipment from Kentucky to Brazil.   The manufacturer entered into a contract with the ocean carrier to transport the ink under a “through bill of lading” in which cargo owners “can contract for transportation across oceans and to inland destinations in a single transaction.”  The ocean carrier took responsibility for the entire (intermodal) transportation from the place of receipt to the place of final delivery and retained “the right to use the services of other Precarriers and/or Oncarriers and any mode of transport to accomplish same.”  The Bill of lading also contained a provision advising that the terms and conditions of transport documents with respect to a Precarrier or Oncarrier might be less than the liability of the Carrier than the sea transport.  The bill of lading also authorized the ocean carrier to subcontract “on any terms” for the whole or any part of the handling in carriage of the goods.  

The ocean carrier subcontracted with a freight forwarder to arrange inland transportation and the freight forwarder in turn hired the railroad to transport the ink to Savannah, Georgia.  The railroad’s rules circular provided that “unless language expressly selecting ‘Carmack’ is included in the original shipping instructions, any tender of freight for transportation…will be accepted under ‘standard’ liability coverage provided and not under ‘Carmack’ coverage.” The transportation agreement between the forwarder and the railroad as well as the Railroad’s rules circular gave the forwarder the option to impose Carmack liability on the railroad if certain additional procedures were complied with and a higher rate was applied.  By contrast, the standard provision stated that the railroad would not be liable for damage or delay to any party other than the rail services buyer.  No evidence was produced that the freighter forwarder chose, or otherwise selected Carmack liability.

The shipment of ink was destroyed in rail transportation due to derailment.

The interested underwriter paid a claim for the loss of the ink and suit was brought against the railroad for the amount paid, plus interest and costs. 

The Lower Court granted a motion on behalf of the manufacturer Plaintiff and denied the railroad’s motion to dismiss on the ground that the railroad was strictly liable under Carmarck.

On Appeal, the Court considered the principle question before it was whether the cargo interest could be bound by the bargain reached between the freight forwarder (reached without notice to the cargo manufacturer/shipper) so that the railroad could not be held strictly liable under the Carmack Amendment.  

The Court, referring to Supreme Court precedence (Kirby and Regal-Beloit), considered these cases to authorize parties to international intermodal transport agreement involving “any substantial carriage of goods by sea, to reach their own terms as to liability for damage or loss of cargo.”

In relying on Kirby, the Court noted that when an intermediary contracts with a carrier to transport goods, the cargo owner recovery against the carrier is limited by the liability limitation to which the intermediary and carrier agreed.”

The Court noted the ocean carrier’s bill of lading alerted the cargo manufacturer to the extension of liability limitation to the downstream agents and subcontractors and also called attention to the possible differential between liability coverages for the land and sea portions of the ink’s intermodal transport.  Thus, based on Kirby alone, the manufacturer should be bound by the agreement between the freight forwarder and the railroad as to liability terms.  

 The Court then turned to discuss the impact of Regal-Beloit.  In Regal-Beloit, the Supreme Court framed the question before it as whether the Carmack Amendment applied to the in-land segment of an overseas import shipment under a through bill of lading.  Although the Regal-Beloit Court explicitly declined to address the fact pattern before this Court i.e., where goods were received at a point in the United States for export, the Court noted at least one federal court, applying both Kirby and Regal-Beloit, characterized a freight shipment originating in the United States for overseas destination as essentially involving a “maritime contract” to which Carmack does not apply, referring to Hartford Ins. Co. v. Expeditors International of Washington, 2012 U.S. Dist. Lexis 96974 SDNY, July 9, 2012.

Although the Supreme Court’s Decision in Regal-Beloit appeared before the Georgia trial court’s decision, the Court noted the trial court did not have the benefit of the Expeditors’ decision at the time it ruled.  Instead, the trial court based its imposition of Carmack liability on two earlier Southern District of New York’s decisions (Sampo v. Norfolk S.I. Co and American Home Assur. Co. v. Panalpina, Inc.)  The Court noted the first was abrogated by Regal-Beloit and the Panalpina case relied on Sampo. 

It summarized the cases stating: “We think that the Southern District of New York's more recent decision in Expeditors implements Kirby's and Kawasaki Kisen's objectives of promoting efficient maritime contracting more effectively than the earlier Panalpina decision, and that federal law requires us to uphold the bargained-for terms of the through bill of lading before us, including its binding of Sun to its downstream agent Riss’s refusal of the Carmack liability offered by Norfolk Southern.”

It therefore concluded that the railroad, “which was brought into an international ocean shipping arrangement two transactions after CSAV had issued its bill of lading,” cannot be subject to Carmack liability because (1) the bill of lading issued by CSAV is a “maritime contract” to which Carmack liability should not apply; (2) Norfolk Southern was not the "receiving carrier" of the ink containers for purposes of Carmack liability; and (3) Sun authorized downstream carriers to reach their own terms as to liability, which Riss did when it declined Norfolk Southern's offer of Carmack liability.

 The court went on to uphold the bill of lading’s convenent that Sun could sue only the ocean carrier and/or the immediate buyer of the railroad’s services. Finally, the Court rejected the cargo interest’s claim of negligence or breach of bailment.  It remanded the case with directions that judgment be entered in favor of the railroad.

Norfolks Southern Railway Company v. Sun Chemical Corp. et al.; Court of Appeals of Georgia, First Division, Decision, A12A1195, Decision of Ellington, C.J., Phipps, P.J., and Branch, J. dated November 29, 2012.
FIRST COVENANT GETS CREDENCE; SECOND NEEDS EXPLANATION!...

Background: Two interested cargo underwriters filed actions against the railroad for damages resulting from the derailment of a train on which the cargo was being carried.  The matters were assigned to Judge Chin who granted summary judgment against the railroad on the bases that the claims were covered under the Carmack Amendment.  

At that time, Second Circuit Precedent was that the Carmack Amendment applied to “the domestic inland portion of the foreign shipment regardless of the shipment’s point of origin.” This precedent was abrogated by the Supreme Court, Regal-Beloit. 130 S.Ct. 2433.  

On Appeal, the Second Circuit vacated the Court’s grant of summary judgment and remanded for further proceedings which also would consider further grounds claimed by the Plaintiffs-Appellees to support the judgment, regardless of Regal-Beloit.  The Court considered cross motions for summary judgment. 

[The case was referred to and decided by Judge Chin, now sitting on the Second Circuit Court of Appeal and sitting by designation in this matter.]

The principle matter considered by the Court was whether the railroad was entitled to the benefit of bill of lading provisions that no party, other than the carrier that issued the bill of lading, could be sued (usually referred to as “covenant not to sue”).  In dealing with this question, the Court considered two separate bills of lading involved.  The first (Yang Ming bill of lading) “expressly limits the liability of any entity Yang Ming engages to perform carriage of goods such that only Yang Ming can be held liable for the goods during transport.”  Judge Chin interpreted such a limitation “to be an express agreement by the plaintiffs’ insured not to seek or hold any entity other than Yang Ming liable for the goods in question.”  The provision provided: 
“It is understood and agreed that, other than the Carrier, no Person, firm or corporation or other legal entity whatsoever (including the Master, officers and crew of the vessel, agents, Underlying Carriers, Sub-contractors, and/or any other independent contractors whatsoever utilized in the Carriage) is, or shall be deemed to be, liable with respect to the Goods as Carrier, bailee or otherwise.”

The Court found no ambiguity with the bill of lading and held the provision constituted an express agreement not to sue any entity other than the carrier, including the Defendant rail carrier for damage to the goods in question.

As to the second bill of lading, the Court found the “Nippon Express” bill ambiguous and susceptible to different interpretations as to what entities may be sued under its terms. The Court considered several provisions of the bill of lading to offer different interpretations finding in the provisions “ambiguous” (“in such instances, we look to evidence of the intent of the parties.”) 

The Court set forth some indicia of intent that might be relevant.  As to enforceability of the Covenants Not to sue, the Court considered Plaintiffs’ argument that the terms in any of the bills of lading were void under the Harter Act.  The Court did not reach the question of whether the Harter Act applies; “as even if it does, the Act does not bar such provisions.  Moreover, to the extent the parties suggest that the Carriage of Goods by Sea Act (“COGSA”), 46 U.S.C. Section 30701 Note, applies, or that certain bills of lading incorporate the Hague Rules, “I conclude that the neither statutory regime prohibits the liability limitations in question.”

The Court further considered the Himalaya Clauses (“a contractual provision in a bill of lading that extends the bill’s liability limitations to downstream parties contracted by the carrier to assist in the carriage of goods.”)

  The Court noted in Kirby, 543 U.S. at 20 & n.2., “that an inland rail carrier subcontracted by an intermediary ocean carrier could be the “intended beneficiary” of Himalaya Clauses in both (1) the bill of lading issued to the cargo owner by the initial freight forwarder and (2), the bill of lading issued by the intermediary ocean carrier to the freight forwarder…consequently, the rail carrier was “entitled to the protection of liability limitations” in both bills of lading…”

The Court further noted that the “Covenant Not to Sue” did not relieved or lessen the carrier’s liability arising from negligence, fault or failure in its duty of obligations, constituting an enforcement mechanism rather than a reduction of the carrier’s obligations to the cargo owner, citing Federal Insurance Co. v. Union Pacific Railroad Co. (9th Circuit) 651 F.3d at 1180.  It further referred to other court decisions which reached similar conclusions with respect to the enforcement of clauses prohibiting suit against entities other than the carrier (citing cases).

The Court agreed with the Ninth Circuit’s rationale in Federal Insurance Co. and found that the clauses do not allow the carrier to “avoid”, “lessen”, or “relieve” its liability to plaintiffs.  They merely direct suit against the carrier and leave the carrier to seek indemnification from the parties with whom it contracted to complete carriage of the goods.  In short, plaintiffs are not “without a remedy” for their injury.

Ultimately, the Court found “such liability limitations are enforceable with respect to the Defendants and do not violate any of the statutory regimes raised in the parties’ arguments or implicated in the bills of lading at issue.”

As to an argument by Plaintiffs that notwithstanding liability limitations, they have the right to sue Defendants in tort and bailment, the Court agreed that claims for cargo damage could sound in tort as well as in contract, however, such did not overcome the fact that plaintiffs “agreed to sue only the carrier that issued the bill of lading”.  The Court dismissed all claims arising under the Yang Ming bill of lading. With respect to the claims involving Nippon Express bill of lading, the Court suggested further proceedings.  It denied Plaintiffs’ cross motions for summary judgment.

Sompo Japan Insurance Company of American v. Norfolk Southern Railway Company, U.S.D.C., S.D.N.Y, Nos. 07 Civ. 2735 (DC), 07 Civ. 10498 (DC); Decision of Circuit Judge Denny Chin (sitting by designation), dated September 4, 2012.


[EDITOR’S NOTE:  The editors are advised that the captioned matters are currently sub judice on motions for reconsideration.]
LONG ARM REACHES FAR ENOUGH….


A shipment of suits was transported from Bangladesh to the port of New York where it was discharged.  The complaint alleged that the garments were severely damaged during the course of the voyage.  The subrogated cargo underwriter brought suit against the issuer of a bill of lading covering the shipment (apparently an NVOCC).  

An attempt was made to serve a summons upon an individual working at the offices of an entity called “Expolanka USA, LLC,” located in Jamaica, New York. Subsequently, the Plaintiff underwriter, within 120 days of the filing of the complaint, served process on a different entity which accepted service.  

The Defendant moved to dismiss pursuant to FRCP 12(b)(2)&(5) due to improper service of process and lack of personal jurisdiction.

The Court referred to New York’s long-arm statute, “a court may exercise personal jurisdiction over any non-domiciliary…who in person or through an agent…contracts anywhere to supply goods or services in the State of New York,” providing that the cause of action arose from the contract to supply goods or services.  

Under the terms of the Bill of Lading, the Defendant was clearly identified as the carrier of the Cargo.  The Court, referring to Volkart Brors. Inc. v.  M/V “PALM TRADER” 1989 WL 34094, found the carrier’s agreement to deliver the goods in New York is obviously a contract to perform services in the State and involved a submission the laws of the State.  Such an agreement satisfies the constitutional requirement that jurisdiction be grounded on acts that are “purposefully directed toward the forum state.” 

The Defendant carrier argued that, as carrier, its responsibility for the cargo was only from the loading of the vessel “up to and during discharge of the vessel,” and that it did not handle customs clearance or distribution.  The Court noted the carrier was responsible for the cargo up to and including its discharge from the vessel in New York and such constitutes sufficient contact with New York to establish a basis for long-arm jurisdiction.


As to service of process, the Court noted the Defendant’s contention that the first attempted service was ineffective because the entity served was wholly independent from the defendant and, therefore, the Defendant could not be served by service upon that entity.  At the same time, the Court also noted the subsequent service on a separate entity, “which accepted service on behalf of Expolanka”.  At oral argument, the Plaintiff underwriter took the position that this constituted adequate service upon the defendant and the defendant did not dispute this contention.  Thus, the Court found the Plaintiff underwriter had met its burden to prove adequate service and denied the Defendant carrier’s motion to dismiss.

Zurich American Insurance Co.,  v. M/V “APL PEARL”, her engines, etc. and Expolanka Freight Ltd., U.S.D.C., S.D.N.Y., Docket No. 12 Civ. 4083, Decision of Judge Robert W. Sweet dated February 1, 2013. 
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