	MARITIME LAW ASSOCIATION OF THE UNITED STATES

Committee on Carriage of Goods 

CARGO NEWSLETTER NO. 65
(SPRING 2015)


	Editor: Michael J. Ryan
	
Associate Editors:  Edward C. Radzik


David L. Mazaroli


FORUM CLAUSE SWEEPS SANDY CARGO TO TOKYO…

A subrogated underwriter sued with respect to two shipments carried from China to New Jersey.  The shipments were discharged two days before Hurricane Sandy struck New Jersey.  (The two cases were two of fifteen consolidated for all purposes).


The subrogated underwriter claimed the shipments were damaged by “wetness” and that the ocean carrier discharged the cargo two days before the hurricane.  The subrogated underwriter claimed the ocean carrier knew of or should have known of the “well predicted and highly publicized impact” of the hurricane, including expected storm surges, rising water level, heavy wind, and rain.  The subrogated underwriter also alleged breach of contract and obligations as a carrier for hire and/or bailee.

The ocean carrier had issued waybills for the shipments, both of which incorporated the terms and conditions of its standard Combined Transport Bill of Lading.  This contained a governing law and jurisdiction clause calling for jurisdiction in the Tokyo District Court in Japan and Japanese law “except as may be otherwise provided for herein.”

The ocean carrier moved to dismiss both complaints arguing that the forum selection clause mandated that any claims against it be brought in Tokyo.


The Court referred to the Supreme Court decision in Atlantic Marine Construction Co. v. United States District Court for the Western District of Texas, (134 S.Ct. 580), as setting forth the manner to enforce a forum selection clause should be way of motion to dismiss for forum non conveniens.  It noted the Supreme Court left open the question of whether such a motion may alternatively be brought under Rule 12(b)(6), however, the Court went on to construe the motion under forum non conveniens principles set forth in Atlantic Marine.

It stated the Court may rely on the pleadings and affidavits submitted in connection with the motion, but cannot resolve any disputed material facts in the movant’s favor unless an evidentiary hearing is held (Citing cases). 


The Court found the enforceability of the forum selection clause is governed by federal law and:

“Under the doctrine of forum non conveniens, a valid forum selection clause must be given “controlling weight in all but the most exceptional cases.” Atlantic Marine, 134 S. Ct. at 851.  In the admiralty context, forum selection clauses “are prima facie valid and should be enforced” unless the resisting party meets the “heavy burden” of showing that enforcement would be unreasonable under the circumstances.  M/S Breman v. Zapata Off-Shore Co., 407 U.S. 1, 10, 17 (1972).”

The Court went on to note that Courts in the Second Circuit employed a four-part analysis to determine the validity of such clauses.  The Court must determine: (1) whether the clause was “reasonably communicated” to the party resisting enforcement, (2) whether the clause is mandatory or permissive, and (3) whether the claims and parties involved in the suit are subject to the clause.  If the three requirements are met, the forum selection clause is presumptively enforceable.  The final step of the analysis is for the Court to ascertain whether the resisting party has rebutted the presumption of enforceability by showing that enforcement would be unreasonable or unjust, or that the clause would otherwise be invalid for reasons such as fraud or overreaching.

The subrogated underwriter did not dispute that the forum selection clause was reasonably communicated, mandatory and applied to its claims against the ocean carrier.  Thus it was presumptively enforceable. Looking to whether the party challenging enforcement overcame the presumption of enforceability, the Court noted the clause would be enforced unless the resisting party should (1) its incorporation was the result of fraud or overreaching; or (2) the law to be applied in the selected forum is fundamentally unfair; or (3) enforcement contravenes a s strong public policy of the forum state; or (4) trial in the selected forum would be so difficult and inconvenient that it effectively would be denied its day in court. 

The subrogated underwriter argued that enforcement would be unreasonable and unfair as splitting its litigation efforts between New York and Tokyo would be “unduly costly and prejudicial” to its interests.

The Court noted that the subrogated underwriter’s argument was of the sort expressly rejected by the Supreme Court in Atlantic Marine:  “When parties agree to a forum-selection clause, they waive the right to challenge the preselected forum as inconvenient or less convenient for themselves or their witnesses, or for their pursuit of the litigation.” 
The Court found the subrogated underwriter had made no showing that it would be unable to adequately assert its claims in the Tokyo forum, or that it would not receive a fair hearing there.  

The Court distinguished In re Rationis Enterprise, (1999 U.S. Dist. Lexis 34) (cited by the subrogated underwriter), as involving a matter of “unusual size and complexity” and involving a proceeding under the Limitation of Liability Act, and that Court had found the defendant had waived the forum selection defense in that matter. By contrast, the instant case did not involve a limitation proceeding, nor was it asserted that the ocean carrier waived its forum selection defense. The Court also noted that Rationis was decided before Atlantic Marine.  

The Court granted the motions to dismiss, holding the claims against the ocean carrier must be adjudicated in the Tokyo District Court. 

Allianz Global Corporate & Specialty, as subrogree and assignee v. CHRISWICK BRIDGE, Kawasaki Kisen Kaisha Co., LTD., et al. and related case; USDC SDNY, Docket No. 13-cv-7559 and 13-cv-7565-RA, Opinion and Order of Judge Ronnie Abrams dated November 17, 2014.
MANIFEST DISREGARD: STILL A TOUGH ROW TO HOE…

Charterer moved to confirm an award essentially in its favor (see Cargo Newsletter No. 64); owner interposed a motion to vacate the award.  


The Court noted that owner’s sole challenge was that the award reflected “manifest disregard of the law of damages.”


The Court first found it had jurisdiction because the agreement to arbitrate was part of the charter party which it deemed a “quintessentially maritime contract” and, alternatively, because the petition to confirm and the motion to vacate came within the scope of the New York Convention, whose implementing legislation provides for federal subject-matter jurisdiction.

The Court further noted the fact that one of the parties being a foreign corporation suffices to bring the Award within the scope of the New York Convention.
 It next addressed the standard for consideration of “manifest disregard”, noting the party challenging an arbitration award on this basis “bears a heavy burden” and requires “more than a simple error in law or a failure by the arbitrators to understand or apply it.” 

Essentially, the party resisting the award must establish that the governing law alleged to have been ignored was well defined, explicit, and clearly applicable and that the arbitrator(s) appreciated the existence of such clearly governing legal principle, but decided to ignore or pay no attention to it.

“[e]ven where explanation for an award is deficient or non-existent, we will confirm it if a justifiable ground for the decision can be inferred from the facts of the case, Duferco, 333 F3d 390…and “where an arbitral award contains more than one plausible reading, manifest disregard cannot be found if at least one of the readings yields a legally correct justification for the outcome.”

The Court stated the general principle applicable to the calculation of damages in maritime cargo damage cases as the same as in ordinary contract cases. The primary object, in keeping with the common law, is to award damages which would indemnify the plaintiff for the loss sustained by reason of the carrier’s fault.  

The Court noted the ordinary rule of damages, “known as the market value rule,” was to measure damages as the difference between the fair market value of the goods at their destination in the condition in which they should have arrived with the fair market value in the condition in which they actually did arrive. (Citation omitted).

The court went on to note an alternative measure may be used “where circumstances suggest a more appropriate alternative” than the fair market value test.  Under this rule, where “reconditioning of the merchandise is feasible…at a modest cost so that the shipper realizes the market value of the product, the courts sometimes limit damages to [the] reconditioning costs.” (Citation omitted).


The appropriateness of abandoning the market value for the cost of reconditioning depends on the facts, and available evidence, of each case.  The Court went on to note that, in addition to the value assigned to the direct damage to the cargo itself, recovery may be had for reasonable incidental damages (such as costs of surveys, inspections, salvage handling, necessary transportation and the like) resulting from the cargo damage (Citing cases).

The Court then addressed owner’s challenge to the award on the ground that the Panel manifestly disregarded the law of damages by awarding charterer expenses incurred in “mitigating” the loss, while disregarding the revenue and benefits received by the charterer from its “mitigation” efforts.  The Court stated this argument was “narrowly circumscribed.” Owner did not challenge the Panel’s factual findings and, although in the arbitration Owner vigorously argued that the Panel should apply the alternative remediation cost rule, “it now does not contest the Panel’s decision to apply the market value rule of damages.”  Thus, owner had to accept “the starting point for calculation of damages is the diminution in market value of the contaminated fuel.”

The Court took Owner’s argument to mean that the Panel should have subtracted from charterer’s damages the net proceeds of what the Panel described as Charterer’s attempt to mitigate its damages by moving the product about to other of its tanks through a myriad of barge transfers, product blends and sales.

In this context, the Court considered this challenge to have at least two flaws; First: Owner did not present this argument (its view of the operation of the market value rule) to the Panel, and the Court’s review of the post-hearing briefs revealed that it did not. As the supposed rule on which Owner now relied was never brought to the arbitrators’ attention, it could not be used as a basis to refuse to confirm the Award. 
           Second: the Court stated, “this argument mischaracterized the relationship between the market value rule and the duty to mitigate.  An implicit premise of the market value rule is that the injured party’s duty to mitigate would have been satisfied by selling by selling the distressed goods upon receipt for the fair market value.  Thus, where the market value rule is applicable, the shipper’s efforts, if any, to recondition the distressed goods rather than reselling them immediately are irrelevant to the computation of direct damages.  As the Panel correctly explained, ‘[b]ecause the market value rule considers the diminished value of the cargo on the date of discharge, later price fluctuations or changes in value beyond the date of discharge are irrelevant to [the] damages calculation’.”

As to Owner’s argument that the Panel’s decision was inconsistent in that it awarded part of the cost of reconditioning, and thus, should have credited at least part of the benefits Charterer derived from its mitigation effort, the Court considered this argument flawed in that, even assuming that it rested on a plausible characterization of the Award, there was a more plausible characterization, not inconsistent and legally sound. 
 Referring to the Panel’s awarding a portion of the barging costs; the Court noted the Panel awarded a part of these costs as well as a portion of charterer’s claims for inspection costs and spill taxes.  As to these inspection fees, spill taxes and extra barge costs, the Panel described them collectively as “ancillary losses” which the Court said may be characterized fairly as “incidental damages”:

“[Owner’s] attempt to characterize the ancillary losses awarded as mitigation costs might be more persuasive if the Panel had awarded all of the barging costs that [charterer] sought” but, the Court noted the Panel only awarded the costs of a single barge movement from ship to shore and that the Panel expressly declined to award the cost of a different barge movement. “Thus, contrary to [Owner’s] interpretation of the Award, the Panel appears to have denied, rather than granted, mitigation costs.”  (Brackets supplied)

The Court considered it was obliged to give an arbitral judgment the most liberal reading possible (Citation omitted). It found “A plausible – indeed, a persuasive – reading of the Award is that the Panel declined to award mitigation costs, and instead awarded market value damages plus incidental expenses. Because that interpretation of Panel’s decision is both plausible and legally sound, any ambiguity in the wording of the Panel’s decision does not constitute a sufficient basis to refuse to honor the Award”.

In sum, the Court found Owner had failed to show the Award resulted from any manifest disregard and confirmed the Award.


(The Court went on to consider and award prejudgment and postjudgment interest, as well as attorneys’ fees.) 

In the matter of the Arbitration between Hess Corporation and Dorado Tanker Pool, Inc., U.S.D.C., SDNY, etc., 14 cv 6412 (NRB), Decision of Naomi Reice Buchward dated March 4, 2015.
COURSE OF DEALING SEALS THE DEAL…

Defendant agreed to transport certain containers of children’s clothing from Huntsville, Alabama to Fort Payne, Alabama by motor carrier.  When the containers arrived at their destination, the seals on the containers had been broken and their contents mostly pilfered.  The subrogated underwriter brought an action for breach of contractual obligations, negligence and bailment.  The defendant motor carrier moved seeking an order compelling arbitration, appointing an arbitrator and staying the action pending arbitration. 


The Court noted that prior to the shipments involved, the plaintiff’s insured had contracted for at least ten other shipments with the defendant.  Upon delivery of such shipments, the insured received receipts, each of which contained a provision that the service was subject to the “terms, conditions and limitations of liability stated in BTT’s Rules Tariff that are available upon requests from BTT, or at http://bttinc.com.” 
Copies of the receipts were submitted to the Court and a copy of the Rules Tariff was also submitted.  Defendant avowed the Rules Tariff was available on its website.  The Rules Tariff contained the provision calling for arbitration; location to be agreed upon; each party bearing its own costs, and costs of the arbitration board to be equally split.

The Court noted the Federal Arbitration Act provided that, if an agreement to arbitration applies to a dispute, on application of one of the parties, the Court “shall” stay the trial of the action until an arbitration has been had in accordance with the terms of the agreement.  The FAA further provides that if the arbitration agreement does not provide a method of selecting an arbitrator, the Court is to appoint one. It further noted the FAA strongly encourages arbitration and that agreements to arbitrate must be interpreted liberally.

Plaintiff contended that the arbitration provision in the Rules Tariff was not part of the contract between the parties because the Rules Tariff was only given to its insured on receipt of the shipments, not before the shipments.  Additionally, if the receipts were part of a contract, they did not properly incorporate the Rules Tariff into the contract by reference.  Defendant replied that the receipt comprised part of the contract because they were issued as part of a course of dealing and that the receipts properly incorporated the Rules Tariff.

The Court noted, as a matter of state contract law, terms repeatedly included in written confirmation between two parties can become part of subsequent contacts between the same parties:
“….Where a manufacturer has a well-established custom of sending purchase order confirmations containing an arbitration clause, a buyer who has made numerous purchases over a period of time, receiving in each instance a standard confirmation form which it either signed an returned or retained without objection, is bound by the arbitration provision.” Pervel Indus. V. T M Wallcovering, 871 F2d 7-8 (2nd Cir. 1989).

The insured had received ten delivery receipts prior to the shipment involved.  The Court felt the insured was surely aware that the receipt contained such term, and the language in those receipts became part of the contract pursuant to a course of dealing.

The Court then addressed whether the language successfully incorporated the Rules Tariff and the arbitration provision.  It noted two conditions must be satisfied for incorporation.  First, the document must be specifically referred to and identified beyond reasonable doubt, and second, it must be clear that the parties had knowledge of and assented to the incorporation terms (citation).  

The Court held the receipts could hardly have been clearer that receipt of each shipment constituted assent to a separate, specifically identified document i.e., the Rules Tariff.  The Court found the document was identified beyond doubt, and the parties knowingly assented. 
                The Court noted it was well established in the Second Circuit that arbitration agreements may be incorporated into contracts by reference; and further, any stricter state law doctrine specifically impeding incorporation of arbitration agreements would be preempted by the Federal Arbitration Act.

 “In any case, the parties are sophisticated merchants who knew the prevalence of arbitration agreements in the shipping industry.”


The Court granted the motion to compel arbitration and stayed the action pending arbitration.  The Court declined to appoint an arbitrator because the parties had not yet attempted to select one in accordance with the terms of the agreement.  The cross motion to strike the affirmative defense was denied.


Affiliated FM Insurance Co., v. Bridge Terminal Transport Services, Inc., USDC, SDNY, 14 cv 6938, Opinion of Judge Thomas P. Greisa dated February 18, 2015.

PROVE IT!!

Appellants are three companies that were involved in the shipment of molds involved in a derailment in Oklahoma.  The train was carrying two injection molds being delivered to defendant/appellee.  The derailment occurred after the molds broke through the floor of their shipping container causing the railcar and many behind it to derail, resulting in approximately $4 million in total damage.  

At issue in the case was the reason the molds broke through the floor of the container. The ocean carrier and the railroad sued the consignee of the molds, claiming that it was at fault because the company it hired packed the molds into the shipping container improperly.  Secondly, the consignee would be liable for breach of a warranty found in the NVOCC’s bill of lading which provided the contractual terms for the shipment of the molds.  The consignee argued that the molds were properly packed and they fell through the floor of the container because the container was defective.


The District Court had previously held the consignee was bound by the “World Bill of Lading” issued by the NVOCC and could be held liable to appellants if it violated the terms of that agreement.  This ruling was not appealed.


In a three-day trial, consisting largely of expert testimony, Appellants sought to prove the consignee breached a warranty providing that the “Merchant” warrants the stowage of  containers was safe and proper and suitable for handling and carriage and for indemnity against the carrier caused by any breach.  There was no direct testimony of how the molds were packed into the container, and neither party presented witnesses who were involved in the loading of the container.  (The container was loaded in China.)

The District Court found there was not enough evidence to support the claim that the crates had not been properly lashed and found for the consignee. It also found that the shipping container was defective and that defective welds caused the molds to fall through the bottom of it.

Initially, appellants argued that the District Court erred in not following the guidance of Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), when it assessed the testimony of their expert.  The Court held the District Court performed its gate-keeping analysis for each expert, both before the trial and in its final opinion: “Once an expert’s testimony is admitted, it is treated no differently than lay testimony…In a bench trial, once the Court has fulfilled its gate-keeping function, it becomes the trier of fact that needs to assess the evidence itself—not just the methodology underlying that evidence.”

The Court found the consignee’s experts were more credible than appellant’s.

Turning to the heart of the appeal, the Court considered the burden of proof and whether such had been met:

“Normally, the party claiming breach of a warranty under a maritime contract—here, appellants—bears the burden of proof.” (Citation omitted)
However, Appellants asserted that the burden should fall on the consignee to prove the molds were packed properly because it had readier access to knowledge about such facts.  Appellants pointed to the consignee’s contractual relationships with the NVOCC and the shipper, either of which could have inquired as to how the container was loaded in China.  They also argued the consignee’s engineering vice-president had a home in China and that he should have investigated how the container was loaded.
This argument was based upon the rule that “the burden of proving a fact is said to be put on the party who presumably has peculiar means of knowledge enabling him to prove its falsity if it is false,” (9 Wigmore, Evidence §2486, at 275 (3d ed. 1940),  This  rule has also been endorsed by the Supreme Court (Citation omitted).
While the Court referred to several cases in which the rule was employed, it declined to employ this type of burden shifting in this case.  First, it considered the information at issue was not “peculiarly within the knowledge of the consignee.”  Not only did the consignee lack “peculiar” (i.e., “exclusive”) knowledge of the information at issue, it lacked any knowledge whatsoever.  It simply had no information about how the container was actually loaded.  Even if the consignee had a close relationship with the foreign companies involved, these companies were separate entities, and the mere fact that the consignee may have a close relationship with them did not bring the information peculiarly within the consignee’s knowledge. 
 Additionally, no information was brought forward to demonstrate that the consignee would actually be able to acquire the information at issue.  The fact that the consignee’s vice-president had a personal home in the country (China) was irrelevant.  The Court noted the vastness of China, its having the largest population on earth, along with with appellants’ failure to explain how the vice-president would have easy access to the information at issue.
“In sum, fairness does not dictate that the burden of proof on this issue be shifted to a party with no actual knowledge of the relevant information and, it seems, no ready way to acquire it.”

The Court found the District Court properly held appellants to the burden of proving the breach of warranty and  that burden required them to prove it was more likely than not that the consignee breached the warranty.  Thus, the District Court did not clearly err by finding the appellants failed to meet this burden.  
As to an argument that the consignee presented no evidence to suggest the molds were properly packed, the Court noted consignee “did not have to prove anything,” finding appellants did not produce sufficient evidence to prove a breach of warranty on the part of the consignee.  
As to an argument that the appellants should not have to affirmatively prove breach, but that a breach should be presumed based on the circumstances of the case, the Court found appellants wrong about the purpose of the warranty, stating “It exists to create a contractual duty, not to shift the burden of proof.”  
It expressed sympathy to an argument that it would be exceedingly difficult for a carrier to affirmatively prove that a shipping container was improperly packed when a derailment had led to the destruction of the most probative evidence.

At the same time, the Court noted the problem “was known to the parties when they agreed to be bound by the World Bill of Lading.”  At that time, appellants could have insisted on a bill of lading provision stating that, in a case such as the instant, when a derailment is caused by a merchant’s goods breaking through the floor of the container, there would be a presumption that the container was mis-packed.  No such presumption was written in the Bill of Lading as used, and the Court declined to essentially rewrite the terms of the Bill of Lading by presuming breach.
The Circuit Court agreed with the District Court’s conclusion that appellants did not meet their burden of proving the consignee had breached the warranty and, thus, did not have to review the District Court’ findings that the container was defective and that those defects caused the molds to fall through its floor. 
The judgment of the District Court was affirmed.

Kawasaki Kisen Kaisha, Ltd. et al. v. Plano Molding Co., Seventh Circuit Court of Appeals, Nos. 14-1171 and 14-1189, Decision Dated March 31, 2015
YES WE HAVE NO BANANAS…BUT WHY?
A shipments of bananas consigned to plaintiff were carried aboard defendant’s vessel from Guatemala to New Jersey.  Plaintiff alleged the bananas started to prematurely ripen while onboard the vessel, while defendant asserted that the bananas ripened because they were defective when they were loaded on the vessel.

The District Court, in a detailed opinion consisting of 29 pages, noted the vessel was a refrigerated ocean-going cargo vessel that was being directed by the transportation arm of the consignee to perform bi-weekly round- trip liner service from Central America to the United States.  The vessel moved under a charter party between the owner/defendants and consignee’s transportation arm (“Network”).

The Court noted that, at the time of the voyage in question, fresh air supply inlet ducts and dampers in each mast house and cargo hold were in poor condition due to corrosion and defendants were aware of this.  The result of the corrosion was that fresh air vents could not be shut off; thus, fresh air was always drawn into the ventilation system during the voyage involved.  The Court further noted testimony by the vessel’s chief engineer that he had performed maintenance work on a CO2 analyzer and that he had attempted to replace the O2 sensor because the vessel’s computer program indicated it needed to be replaced.  He had read the instructional manual but did not have training on how to maintain the instrument.  He initially testified that he changed the CO2 sensor on the machine but later conceded he had, in fact, changed the O2 sensor.  He did not recall whether he had later done additional work on the CO2 analyzer or whether anyone told him to calibrate or otherwise alter the CO2 analyzer during the voyage following the voyage in question.

The charter party (which also covered a sister vessel) provided that the master was under the orders of the charterer as regards employment, agency, or other arrangements, and the charterer was to arrange and pay for “loading, trimming, stowing…, unloading, weighing, tallying and delivery of cargoes.”  It was also “authorized to sign bills of lading on behalf of the master” in accordance with loading tallies and/or Mate’s receipts.”  The Charter Party provided for arbitration in New York with U.S. law to apply.

The Court rendered a detailed description of the activities of the consignee, who had been growing bananas in Guatemala since 1972, harvesting them five days a week.  It owned eight farms in the Northern District of Guatemala and purchased fruit from other farms in the southern region.

When bananas are harvested, they are inspected, with those satisfying consignee’s specifications sent for packing, and the deficient bananas rejected and sold in local markets.  After the bananas are harvested, they are transferred by rail to a packing shed in the middle of the farm which is staffed by several of the consignee’s personnel tasked with monitoring the inspection, cleaning, packing, and transport of the bananas.  They are again inspected for consistency with the consignee’s specifications with any unsatisfactory fruit being rejected.  After being separated, washed, weighed, etc., they are boxed and then loaded into a truck for transport to a warehouse.  Before the bananas are loaded on the vessel, some boxes are randomly selected for the consignee’s “Green Life Program.”  The object of that Program is to determine how long after harvest bananas will start to ripen.  The Program is implemented weekly through a selection of random boxes of bananas and exposing them to conditions similar to those on a voyage from the Tropics to North America. 
 Bananas from the northern farms in Guatemala are generally trucked from the farms to the cold storage warehouses because of the short transit time.  Bananas from farms in the south are transported in refrigerated containers.  The consignee insures the containers cool the fruit during transport by verifying the amount of diesel utilized by the trucks after the trip, as well as by checking the temperature of the fruit on discharge at the warehouse.
At the warehouse, the consignee either unloads the bananas into the cold storage warehouse or keeps the fruit in the containers and sends it to the port area where it is stowed in reefer banks until the vessel arrives.  If a container is sent to the port and plugged into the electric reefer bank, the consignee’s personnel monitor and log temperatures every four hours.  If a container is to be stored in the warehouse, the consignee assigns the fruit to a cool room and its employees discharge the pallets after obtaining temperature, data, and pulp temperatures of the fruit.  Every six hours, consignee’s quality inspectors measure ethylene in the cool rooms and also check ambient air and pulp temperatures of the bananas.  Random inspections of the bananas are also conducted while in the cool rooms. 
 The consignee starts loading bananas into containers at the warehouse for transport to the port or pier once the vessel has arrived at the berth.  On arrival, consignee’s personnel and the First Officer check pulp temperatures and conduct a walk-over inspection of the pallets before loading.

The consignee provides instructions to the Chief Engineer on proper care and cooling of the cargo during the ocean voyage so as to avoid ripening.  The Court noted certain specific instructions were given concerning maintenance of pulp temperatures and ventilation procedures.
Before loading commenced, consignee’s quality control inspector inspected the vessel for the presence of ethylene and measured the temperatures in the holds, among other things, without identifying any problems.  During the loading, pulp temperatures were taken by the vessel’s crew and noted in a log.  There were no exceptions taken as to the temperatures of any of the fruit; however, because the bananas were packed into cardboard boxes which only had small finger holes, the vessel’s crew was unable to otherwise evaluate the condition of the cargo.  
After the cargoes were loaded aboard the vessel in both Costa Rica and Guatemala, the charterer issued non-negotiable bills of lading to the consignee.  They described the various Guatemalan and Costa Rican farmers as the “shippers” of the cargo.   The bills of lading were signed by the charterer “for the master.”

The voyage took approximately three-and-a-half days. After arrival, discharging commenced to the terminal which the consignee had hired to discharge the fruit and store it before distribution.  During the first day of discharge, neither the crew nor consignee’s personnel smelled or saw any ripe or turning bananas and  pulp temperatures were within acceptable measures. Inspections by consignee’s personnel in the terminal warehouse did not detect any ripe or turning bananas.

On the second day of discharge, consignee’s personnel discovered ripe and turning bananas in the warehouse from the bananas that had been discharged the day before.  Surveys were conducted which found ripe and turning bananas present in the holds aboard the ship.  Pallets were dismantled and individual boxes observed, and it was noted that yellow ripe bananas were co-mingled with green bananas in the same boxes and pallets, and that bananas at the bottom of the pallets were significantly greener than bananas at the top of the pallets. Some pulp temperatures of randomly tested fruit were abnormally high.  Bananas loaded in Costa Rica were out-turned in good conditions, as were the pineapples and melons.
In its decision, the Court noted the Carriage of Goods by Sea Act set forth the responsibilities, liabilities and rights of carriers involved in the carriage of goods into the United States from ports outside the United States and stated, “A “carrier” is defined in the statute as the “owner, manager, charterer, agent, or master of a vessel,” referring to 46 U.S.C. §30701.
[Editor’s Note: The definition quoted by the Court refers to a modification made to the Harter Act in the recodification of Title 46 in 2006. This definition is not in the United States Carriage of Goods by Sea Act which is set forth as a note to 46 U.S.C. §30701.  See Cargo Newsletter No 60, p.4]

The Court listed the burden-shifting framework to adjudicate liability under COGSA: Initially, “a plaintiff-shipper must establish a prima facie claim by showing that the cargo was “damaged while in the carrier’s custody” (citation omitted).  Once the plaintiff has presented a prima facie case, there is a presumption of liability and the burden of proof shifts to the defendant to establish that the damage was not caused by its negligence or that the damage falls under one of COGSA’s exempted clauses (citations omitted).  If the carrier discharges this burden, the presumption vanishes and the burden returns to the shipper to show that carrier negligence was at least a concurrent cause of the loss or damages to the cargo.  (Citation omitted)  If the plaintiff makes such a showing, the final burden rests with the carrier to establish an appropriate apportionment of fault, or bear the entire loss.
The Court then considered two principle issues.  The first: whether the consignee had a viable claim under COGSA; defendant arguing the bills of lading merely served as receipts and not contracts of carriage.

The Court referred to the decision of the Second Circuit in Man Ferrostaal Inc. v. M/V Akili (see Cargo Newsletter No. 60, p. 1) as observing that courts have historically interpreted COGSA as roughly distinguishing between “public” or “common” carriages and “private” carriage: the first being subject to COGSA, while the latter not. 
It also noted the Fifth Circuit had endorsed what is referred to as “a governing instrument” standard under which COGSA applicability is determined based upon which document, a charter party or a bill of lading, is found as governing the relations between the litigants.

The Court found COGSA applied for two principle reasons.  First, the Court found the voyage involved was a “common carriage”: 

“This is true because, although Network chartered the full reach of the Vessel from Defendants, the fruit that was shipped was owned by the various farms it was sourced from in Guatemala and Costa Rica.”   Citing Man Ferrostaal Inc. v. M/V Akili (supra).

As to the “governing instrument” standard, the Court distinguished defendant’s point that “bill[s] of lading under a charter party [are] only…receipts [as] when [they] remains in the hands of the shipper charterer” (Nichimen Company v. MV Farland, 462 F.2d 319 (2d Cir. 1972)), as that case involved “different circumstances” from the case at issue because the charterer here issued bills of lading on behalf of the master “to the shipper (Del Monte).”  
[Apparently, the farmer “shippers” never saw the bills of lading, such having been given to the consignee directly by the charterer.]
As to the consignee demonstrating a prima facie case, the Court accepted that bills of lading for packaged goods merely refer to the external appearance of the cargo. They would not have probative force with respect to goods shipped in packages which would prevent the carrier from observing any conditions which might exist when the goods were loaded. 
However, the Court found that Guatemalan bananas were delivered in good condition and based its conclusion largely on the deposition testimony of employees of the consignee as to how Guatemalan bananas are grown, harvested, handled, and inspected by the consignee in Guatemala in accordance with procedures “which were observed on each shipment before and after the one at issue, with good outturns.”

The Court considered the testimony on behalf of defendants as merely raising a “possibility” of inherent vice which did not disturb its conclusion of good order upon delivery to the vessel.   The Court referred to the consignee’s “extensive practices and procedures both before and immediately after the harvest of bananas in Guatemala which are crafted to identify and weed out over grade and/or mature bananas.”  
It found, “the determinations of the grade of the bananas by [consignee’s] employees who do so on a regular basis, with trained eyes and precise instruments, to be more persuasive than Dott’s stray comment, particularly in light of his lack of formal training in banana horticulture and the imprecision with which he commented on the issue.” 
 In a footnote, the Court recognized a difference of opinion among courts in the Second Circuit as to whether the shipper or carrier bears the burden of proving or disproving inherent vice when a defendant has presented some evidence on the issue; however, the Court did not reach this question because of its finding that evidence established (by a preponderance of evidence) that the bananas were not suffering from an inherent vice when loaded on the vessel in Santo Tomás.  
The Court went on to hold defendants did not establish the damage was not caused by their negligence or that it was caused by a COGSA exception. 

Finally, defendants argued that any amount of judgment against them should be reduced by any amount attributable to the charterer’s actions.  The charterer was not a party to the action, and the issues raised were outside the scope of the litigation. 
“…this Court, in finding for Plaintiff, need not and has not determined whether or how Defendants - let alone Networth - were negligent.  The Court merely finds that Defendants have failed to carry their burden to prove that they were not negligent or that the loss resulted from an exempted cause under COGSA.”
Damages were stipulated and the Court awarded pre-judgment interest at the average interest rate paid on 6 month United States Treasury Bills.

Del Monte Fresh Produce N.A., Inc. v. The M/V Lombok Strait, Seatrade Group N.V. et al., the U.S.D.C., S.D.N.Y., 1:12-cv-3567 (ALC), decision of Judge Andrew L. Carter, Jr., dated March 16, 2015.
PANEL MAJORITY PUTS BALL IN SHIPPER’S COURT…

A shipment of Hexamethylenediamine (hereafter HMD) was carried from Houston, Texas to Ulsan, Korea.  The charterer/shipper employed a liquid chemical cargo surveyor and consultant to prepare extensive HMD pre-loading vessel procedures and perform surveying supervision and vessel readiness auditing prior to and during loading of the HMD.  It also provided training, written standardized procedures and detailed handling work instructions for its surveyors.  The Contract of Affreightment also incorporated a Clause Paramount providing that the charterer’s claim was to be decided in accordance with COGSA, and “its well-established burdens of proof.”
Prior to loading, the Vessel’s tanks were cleaned under the supervision of the Chief Officer in accordance with Charterer’s Annexes and inspected and fully approved by its appointed surveyors.  The loading operation was delayed due to the fact that HMD had frozen solid in the shore loading hose connecting the jetty head to the vessel’s manifold.  The shore hoses used to transfer the product from the jetty to the ship’s manifold were to be fitted with a terminal-supplied sleeve into which steam could be supplied to gradually warm and unfreeze plugged product in hose.  At the time of loading, about fifteen feet of sleeve on the vessel side of the cargo hose was missing. 
Terminal personnel applied handheld live steam wands along the length of the shore cargo hose, at the ship’s manifold and ashore on the dock, and after a seven hour delay that included several hours of live steaming, the frozen cargo was thawed and flowed through the line and the ship’s manifold. After the completion of loading, the tanks were sampled and tested by the surveyor and found to be on-specification.
  Upon arrival at destination, the two tanks involved were tested and found on-specification with respect to “all contractually agreed specifications.”  However, with respect to the product’s UVT value, one of the tank showed a value which was considered to be too low by the receiver.  It refused to accept the product solely on the basis of UVT reading.
The rejected cargo was then taken to Singapore and ultimately to Rotterdam.  Samples were taken at Singapore and additional samples taken at Rotterdam for testing.  The rejected product was ultimately returned to the United States on the Vessel and distilled by the charterer.
Arbitration proceedings were held were pursuant to the Charter form. Charterer contended it had established good order and conditions on loading and off-specification at Ulsan, relying on testing of pre-loading, post loading and discharge cargo samples and “well-established precedent that arguably supports its position.”
 The Owner contended that that product was off-specification at loading due to a pre-shipment impurity.  It was loaded on a particularly cold day and Owner argued that the alleged contamination was activated by thermal degradation caused by the terminal personnel’s aggressive application of excessive steam thawing to the frozen blockage in the terminal’s loading line.  It contended that this triggered a Vogel Reaction (hydrolysis of nitriles), which over time, reduced the UVT value after the Vessel sailed from Houston.  Owner asserted that, since the reaction was not complete when the post-loading samples were drawn, these samples were not representative of the condition of the cargo and that Charterer had not established the cargo’s internal good order and condition at loading.
Opposing arguments were also presented as to the impact of damages, identification of the unknown impurity in the product, the issue of due diligence involving DI water in the cargo pump cofferdam for the HMD cargoes and the relevance of other shipments. 
 The Panel majority considered the matter required a determination of whether the cargo contamination claim prevailed over Owner’s asserted defenses in the context of well-established COGSA burdens of proof.  The Panel majority then considered the testimony of experts presented on behalf of Owner and on behalf of Charterer.

“Stolt cites The NIEL MAERSK, 91 F.2d 832, 933 (2d Cir. 1937), for the proposition that once Stolt has shown that cargo damage may have resulted from a pre-shipment condition, Invista has the burden of rebutting such evidence and establishing by a preponderance – “more likely than not” – on the specific facts of this case, that the HMD was delivered to Stolt “in a condition fit for transportation”.  To similar effect, Perugina Chocolates & Confections, Inc. v. S/S RO RO GENOVA, 649 F. Supp. 1235, 1241 (S.D.N.Y. 1987) holds  that the burden remains with the shipper, not the carrier, to establish that it was more likely than not that the cargo was in such an internally fit condition as to survive the voyage for which it was intended.”
The Panel Majority considered the issue to be decided a close one; however, stated the testimony of Owner’s expert witness was highly persuasive and credible and her testimony leads to a conclusion that - more likely than not - the unknown pre-shipment impurity “Aminodecancenitrile”, when heated prior to shipment, triggered a Vogel Reaction and this reaction was the cause of the drop in UVT manifested several days after sailing from Houston.  In the Panel Majority’s view, Charterer “failed to rebut the evidence of the Vogel reaction, and, in so finding, we accept [Owner’]s legal position on the burden of proof standard.”
The dissent agreed that COGSA applied and the matter should be determined by the application of COGSA’s burden of proof; However, the dissent could not accept the panel majority’s conclusion that the condition of the product was the result of a Vogel reaction:
“the many sample tests and the history of [charterer’s] many shipments over the years without incident say otherwise.”  

In the Matter of the Arbitration between Invista S.a.r.l, as Charterer and Stolt Tankers B.V., as Owner of the M/V STOLT PERSEVERANCE; Final Award dated February 25, 2015. 
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