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HOT BEANS GET COOLED OFF…

Plaintiff brought suit with respect to seven shipments of fresh vegetables from Santiago, Dominican Republic to JFK, New York pursuant to seven air waybills.  Defendant moved for partial summary judgment to dismiss the claims as to four of the seven air waybills and to dismiss in part with respect to one other.  Defendant argued that the claims as to the waybills should be dismissed because the plaintiff failed to submit a timely written complaint as required by Article 31 of the Montreal Convention.


The Court dealt with the five shipments in turn.  With respect to three of the shipments, on arrival at JFK the plaintiff noted the Delivery Slip and Receipt as “damaged,” “damaged by weather,” and “cargo damaged.”


A separate shipment had notations on the Delivery Shipment Receipt, “beans very hot” and “shown to Bobby Jaeger and Anderson USDA inspector.”


As to the fifth shipment, there were no notations on either the Delivery Slip or Receipt; however, plaintiff, in an affidavit by one of its officers, recalled speaking to defendant’s representative about the damage to the cargo carried under that waybill.


Plaintiff submitted cargo loss or damage claim forms, however, these were not submitted within the 14 days required by the Convention.


The Court noted Article 31 of the Montreal Convention required a shipper to provide timely written notice regarding any damage to its cargo within 14 days of the cargo’s arrival.  If no complaint is made within that time, “no action shall lie against the carrier, save against a fraud on its part.”


The Court found the notations on the delivery slips and receipts for three shipments which indicated that the cargo carried under these waybills was “damaged,” provided the defendant with sufficient notice that it might be held liable for plaintiff’s claims and gave defendant an opportunity to investigate the claims.

As to the shipment of beans, the Court noted the notation that the beans were “very hot” did not indicate that the goods were damaged.  


As to the final shipment, there was no dispute the plaintiff did not submit any written complaint with respect to it as required by Article 31(3). 

Defendant’s motion for partial summary judgment was granted in part (with respect to two shipments) and denied as to the others.  

YOLY FARMERS CORPORATION v. DELTA AIR LINES, INC.; USDC EDNY, 15 Civ. 2774 (BMC); Decision of Judge Brian M. Cogan, dated July 27, 2015.


INSURED’S SHOES DON’T QUITE FIT SUBROGEE…

In July 2012, a fire onboard the M/V MSC FLAMINIA occurred during its voyage from Louisiana to Germany.  The owner and operator of the vessel filed a complaint for exoneration from or limitation of liability and subsequently filed cross claims against one of the cargo claimants alleging that claimant produced, shipped, etc. a chemical that was responsible for the explosion and fire and all the resulting damage and losses.


In July 2014, that claimant filed cross claims against a European chemical company based in Germany and its North American affiliate based in New Jersey.  

The German corporation moved to dismiss all claims against it arguing that the Court lacked personal jurisdiction in that it did not have the requisite contacts with New York, nor did it consent to such jurisdiction or waive such defense, and that process was insufficient and service of process was improper.  

The Court considered the aspect of whether it had general jurisdiction under a “doing business” standard or under an agency theory. The Court found that subjecting the defendant to jurisdiction in New York would not comport with due process.  Plaintiff had not alleged that defendant’s operations in New York were “so substantial and of such a nature as to render the corporation at home in that State” to make this one of the exceptional cases calling for jurisdiction.  
The Court also noted the defendant’s annual New York sales from 2011 through 2014 amounted to less than 0.87% of its worldwide sales.  Such minimal contacts with New York did not render defendant “at home” in that state.
Considering further discovery into the relationship between the two entities would not affect the ratio of defendant’s sales in New York, plaintiff’s request for jurisdictional discovery was denied.
  The Court then considered an argument that the motion to dismiss was untimely as it had been waived by failing to assert any Rule 12 jurisdictional defenses in the first responsive pleading and by filing a claim in the Limitation Act.  It was further asserted that jurisdictional defenses were not raised in a prior motion to dismiss.
Defendant alleged it did not voluntarily submit to jurisdiction because the responsive pleading and claim and motions upon which plaintiff relied were filed in its name by counsel for defendant’s subrogated insurer without notifying or obtaining authorization for defendant.

The Court noted the parties had stipulated that defendant should be substituted “as subrogee of BASF SE” in the pleadings and claims filed in the Limitation Action.  The stipulation made clear that the subrogated insurer was distinct from the insured defendant, and although a court may impute an insured’s actions to the insurer when the insurer has paid the insured for a loss, it does not follow that the actions of an insurer can be imputed to the insured.  Under the facts presented, the Court considered it would be inequitable to find the subrogated insurer’s appearance in the name of its insured constituted an appearance by that insured.  

As to plaintiff’s argument that the Court had jurisdiction pursuant to Rule 4(k)(2), plaintiff had not certified that the defendant was not subject to jurisdiction in any other state.  Indeed, the facts alleged suggested that personal jurisdiction might well exist elsewhere in the United States, such as in the State of Louisiana, given that defendant took delivery of the chemical at issue from an affiliate plant in Louisiana and arranged for transportation from Louisiana to Germany.  Accordingly, the Court found plaintiff had not alleged all of the elements required for the exercise of personal jurisdiction under Rule 4(k)(2).
Finally, plaintiff’s request for jurisdictional discovery concerning contacts with the United States as a whole was denied.  Although the District Court has discretion to authorize jurisdictional discovery, the Court considered discovery not warranted in this matter where the plaintiff had failed to make a prima facie showing of jurisdiction.  


IN RE M/V MSC FLAMINIA, USDC, SDNY; Master File 12-cv-8892 (SAS); Decision of Judge Shira A. Scheindlin, U.S.D.J., dated April 22, 2015.


“ALL IS GOOD” IS ALL YOU NEED…
A Petition to Compel Arbitration was brought with respect to a Charter Party agreement allegedly entered into through a third-party chartering broker.  The Charter Party contained a clause providing that all disputes be resolved through a three-person panel under New York law.

In September of 2014, defendant’s vice president and chief operating officer entered into negotiations with the chartering broker about chartering a vessel to ship fracturing sand from Louisiana to Texas.  The chartering broker e-mailed to defendant a blank standard form Charter Party agreement that contained an arbitration clause.  The clause described the arbitration process in detail.  On September 25, 2014, the chartering broker sent an e-mail along with a proposed charter stating various terms of the charter for review and confirmation by return e-mail.  The e-mail specified the name of the barge, the year it was built, its capacity, the shipping rate, demurrage rate, minimum freight to be shipped, etc.  It also incorporated by reference the terms of the form of Charter Party previously provided.  Approximately several hours after receiving the e-mail, charterer/defendant sent a reply stating, “Yes I approve and all is good.”

In December, the chartering broker advised defendant via e-mail that the barge was at New Orleans and ready for loading.  After defendant declined to follow through with the agreement, petitioner made an arbitration demand which defendant failed to follow through on.  A formal demand for submission to Arbitration was made and each party appointed a member (the charterer doing so under protest) and the arbitrators jointly selected a third member to complete the panel.  Subsequently counsel for defendant notified petitioner that it did not intend to proceed and planned to petition the Court to enjoin the Arbitration. 
The Court noted that charterer, through its vice president and chief operating officer, manifested assent by e-mail to the terms set forth by the chartering broker.  

On the issue of completeness, the Court found, “A charter is formed when the parties agree to its essential terms (citation omitted)”.  The terms, usually set in the first stage of negotiations, are together known as a ‘fixture.”
Defendant complained that the terms which were initially provided did not identify the ship’s owner and that the shipping and demurrage rates quoted to it differed from the terms the chartering broker quoted to petitioner.  
The Court noted that the owner of the barge was readily discernable from the American Bureau of Shipping public records and, while demurrage and freight terms are important, courts are reluctant to strike down otherwise valid charter agreements in their absence.  It further noted that, as charterer, the defendant had agreed to pay a higher rate than petitioner was willing to accept, and the fact that the broker might profit from the differential was no reason to release the defendant from its obligation.

As to the issue of “double-agency,” defendant did not present any evidence that the chartering broker held itself out as a fiduciary of the defendant.  

The Court found the chartering broker had presented defendant with details of a proposed Charter Party agreement, and when the defendant was satisfied with the terms, it gave the chartering broker authority to bind it. 

The Court granted the petition to compel arbitration.


MORAN DRY BULK CARRIERS, A DIVISION OF MORAN TOWING CORP. v. PACORINI LOGISTICS, LLC,; USDC SDNY; 15 Civ. 3625 (AKH); Decision of Judge Alvin K. Hellerstein, dated July 13, 2015.

HURRICANE SANDY – REASONABLE CARE FOUND…


On the evening of Monday, October 29, 2012, Hurricane Sandy made landfall in New Jersey causing significant damage along the east coast of the United States. As a result of flooding at a terminal located on Staten Island, N.Y., 211 cartons of ladies cardigans and sweaters were ruined by wetting damages.  Although Hurricane Sandy was “figuratively an Act of God, the question before the Court is whether Hurricane Sandy was “an Act of God” that absolved the defendant from liability.

The Court rendered a decision consisting of some 58 pages which included 25 pages of findings of facts covering the terminal, terminal operations, weather advisories, relevant weather forecasts and preparation made by the terminal prior to Hurricane Sandy.

The Court stated “to prevail on an Act of God defense under COGSA, a carrier must show that “the damage from the natural event could not have been prevented by the exercise of reasonable care by the carrier or bailee.” (Citation omitted)

The Court then dealt with what the Terminal knew about Sandy prior to the storm making landfall on the evening of October 29, the severity of Sandy and whether the terminal was negligent in its preparation or whether nothing could have been done.

The Court found that Sandy was unusually destructive and relevant forecasts predicting such did not arrive until the weekend when nothing more could have been done.  Neither the Terminal nor the ocean carrier were negligent in an attempt to prepare for Sandy.  It also considered various allegations on behalf of plaintiff of what might have been done by the Terminal, noting that under the time frame of the announcements of Sandy’s storm surge and the adjusted forecasts, the Terminal had no reasonable or practical way to prevent the result of Sandy’s storm surge.

The Court found that “Hurricane Sandy was an Act of God, that its severity – and in particular – its storm surge were not reasonably foreseeable, and that no exercise of reasonable care could have prevented the loss.” 


[Reading of the decision itself is suggested to better appreciate the details which the Court considered in its findings, consideration of testimony and evaluations of arguments presented.]


LORD & TAYLOR LLC v. ZIM INTEGRATED SHIPPING SERVICES et ano., U.S.D.C., S.D.N.Y., Docket No. 13 Civ. 3478(AT); Decision of Judge Analisa Torres dated June 8, 2015.

HURRICANE SANDY - REASONABLE CARE NOT FOUND…

Hurricane Sandy damage was also considered by the United States District Court for the Eastern District of New York.  That case involved severe flooding damage in New Jersey and particularly to copy machines when defendant’s warehouse was flooded by Sandy’s storm surge.  
The Court found defendant did not exercise reasonable care in preparing for Sandy’s impact and, thus, was liable for plaintiff’s loss.

In a 51-page decision, Judge Ross considered the aspect of the defendant’s premises in the Meadowlands of New Jersey, the nature of the warehouse, its description and its operations; the defendant’s preparations for Sandy; damage to the copy machines and the warehouse; the weather forecasts; the history of flooding at the warehouse; daily forecasts from the 22nd of October through October 29th (the day of the storm surge), as well as post-storm assessments.


The Court considered the defendant to have the burden of proving that there was an act of God and no contributing negligence (citing cases).  While both parties agreed that Sandy was an act of God (a catastrophic storm both unusual in nature and severe in impact), plaintiff alleged the warehouse could reasonably have prevented flood water from destroying the machines. This allegation turned on two questions: (1) whether the storm surge was foreseeable to a reasonable warehouseman in the defendant’s position; and (2) whether the defendant’s preparations for this storm were reasonable, given the available information and circumstances at that time.


The Court went on to consider the foreseeability of Sandy; the severity of the storm surge; the location of storm surge forecasts; the stages of foreseeability; and went on to consider the reasonableness of the wharehouse’s actions; its early planning and preparation; the design of the building and the precautions taken on the morning of September 29th.


The Court found the warehouse had not sustained its burden of demonstrating there were no reasonable measures that it could have taken to prevent or limit the destruction of the machines involved.  The Court noted the warehouse operated “business as usual” on early Monday morning, particularly in light of its awareness by Sunday evening that a heavy storm surge would affect the area, and also noted that defendant’s owner had moved his personal property to another warehouse a few days before Sandy struck.  

The Court found defendant had inadequately planned and prepared for Sandy’s landfall, despite early and consistent forecasts that the area would flood and also by conducting business as usual on Monday morning, failing to utilize rack space, trucks and trailers, and its other warehouse to remove machines from the warehouse floor.

The Court found the warehouse had failed to sustain its burden of proof with respect to the Act of God defense and, thus, liable for the loss.  

The Court also noted the Lord & Taylor decision (summarized supra) and set forth distinguishing factors between what was involved in that case and the case before it.  (See particularly footnote 25 at page 47 of the decision.)

TGI OFFICE AUTOMATION v. NATIONAL ELECTRONIC TRANSIT CORPORATION, USDC EDNY; 13-CV-3404 (ARR) (VMS); Decision of Allyne Ross, dated September 11, 2015.
[As with the preceding summary, a reading of the detailed decision is recommended.]

[Editor’s Notation: the decision is marked “NOT FOR ELECTRONIC OR PRINT PUBLICATION.”]


BREACH OF SECURITY SCUTTLES LIMITATION…

A shipment of computer parts was stolen while being carried on a truck owned by defendant.  The shipment was pursuant to a 2007 Service Agreement with respect to the door-to-door carriage of product, including a provision that the trucker’s damages were limited to a maximum of $250,000.  Another provision of the agreement stated that “[b]reach of security…” would be “subject to the full replacement value of the product.”


A subsequent addendum to the agreement contained a provision that the trucker would “not be liable for losses in excess of $100,000.”


The truck was brought to a yard where it was kept over the weekend.  During that time, the gates to the yard were left open and the car and trailer were left unattended by the driver.  The shipment was subsequently stolen.


The Court considered the matter covered by the Carmack Amendment which supplies “the sole remedy for damages” where a shipper seeks to recover against a carrier for loss of goods during an interstate shipment.

The Court found little question that the plaintiff’s claim was valid under the Carmack Amendment; having shown: (1) the shipment was delivered to the carrier in good condition; (2) the shipment was lost or arrived in damaged condition; and (3) that the shipper was harmed as a result.


As to quantum, the trucker argued its liability was limited to $100,000 under the terms of a 2013 Released Value Provision subsequently agreed to as amending the 2007 Service Agreement.

The Court found a plain reading of the subsequent 2013 Schedule as a whole required that it be read as an addendum to the initial Service Agreement.  The Court also considered that the Amendment met the requirements of the Carmack Amendment under the “released value” doctrine (reducing the initial $250,000 limitation to the $100,000 limitation set out in the 2013 Schedule as a result of informed negotiations between the plaintiff and defendant and “reflected an actual choice by plaintiff” to reduce its shipping costs.  However, the Court went on to find the trucker’s right to limit liability was void under the “material deviation” doctrine, noting the provision referring to “breach of security” as calling for full reimbursement.


The record indicated that the trucker failed to follow its own security guidelines in carrying the Shipment; its own Cargo Security Procedures instructed drivers generally “not [to] leave your vehicle unattended” and to always park in a “secure area.”  In spite of this, the gate of the yard was left open and the car and trailer were left unattended over the weekend.  The yard had no security guards and as such could not be considered “secure” under any reasonable interpretation of the term.


The Court found the trucker breached its security obligations and these violations constituted material deviations from the agreed-upon terms of the contract of carriage.  Thus, plaintiffs were entitled to recover the full replacement value of the shipment.

The Court went on to award pre-judgment interest and denied plaintiff’s request to recover survey costs, noting the Carmack Amendment did not provide for recovery of expenses.


ROYAL & SUN ALLIANCE INS., PLC v. E.C.M. TRANSPORTATION, INC.; USDC SDNY; 14 Civ. 3770 (JFK); Decision of Judge John F. Keenan, dated August 31, 2015.

TWELVE THOUSAND THREE HUNDRED DOLLAR PER MILE DEVIATION…

The plaintiff made arrangements with defendant for the shipment of a tug from Houston, Texas to Lagos, Nigeria.  The defendant, whom the court found acting as an NVOCC, made arrangements with the actual carrier to perform the voyage.  The NVOCC defendant issued a bill of lading representing that the tugboat REBEL had been shipped onboard from Houston, Texas on December 26 for Lagos and that freight had been prepaid.  The bill of lading was issued clean.”

Contrary to that bill of lading, the actual carrier issued a bill of lading indicating a sailing date of December 27, listing Warri as the port of discharge and was not “clean” (containing some incidental notations).  That bill of lading also represented that freight had been prepaid, and in addition, the actual carrier generated a manifest that listed Warri as the port of discharge.

The difference in ports of discharge (some 151.29 nautical miles apart) was noted after sailing and efforts were made to change the port of discharge and have the tug taken off at Lagos.  Such efforts as were made to change the port of discharge were of no effect.  The vessel went on to Warri where the REBEL was discharged and held at that port.

Plaintiff sued the NVOCC defendant and it sought indemnity from the actual carrier.  The Court found a deviation by the NVOCC defendant, having issued a bill of lading indicating Lagos to be the port of discharge; however, the tugboat was actually carried beyond that port and discharged at the port of Warri.  
The NVOCC defendant asserted that liability, if any, would be limited to $500 and also asserted a claim for indemnity against the actual carrier.  The actual carrier counterclaimed against the NVOCC and the REBEL (in rem) claiming unpaid freight charges.  Although freight had been paid to the NVOCC defendant, the actual carrier had not been paid.

The Court found COGSA applied and that the NVOCC defendant was not entitled to limitation of $500 per package, having failed to deliver the goods at the port named in the bill of lading, but in fact carrying them farther to another port.  This constituted a deviation and the burden of proof rested upon the defendant to show that its actions were reasonable.  The Court found the circumstances indicated the deviation was unreasonable. 
The NVOCC also issued a letter of indemnity to the plaintiff’s bank representing that it had issued an “original House bill of Lading” for clearing in Lagos and that this was the only original bill of lading to be issued against the shipment.
“Thus, the letter of indemnity, as well as the erroneous bill of lading, render [defendant] liable for the damages arising out of the discrepancies between [its] bill of lading and the bill issued by [the actual carrier].” (Brackets supplied)
As to the NVOCC’s claim against the actual carrier, the Court noted the actual carrier also should have been aware of or alerted to the discrepancies between the two bills of lading and that the tug should have been discharged at Lagos instead of Warri.  Its agent had failed to take steps to insure proper delivery at Lagos and thus, defendant was entitled to claim indemnity from the actual carrier for its negligence.

The Court found that the NVOCC defendant was liable to plaintiff for $1,860,985 as well as pre-judgment interest.

It further found that the NVOCC defendant was entitled to be indemnified for 30% of its liability, being 70% at fault due to its failure to verify the information on its bill of lading and issuing an indemnity letter that contained inaccurate statements.

It also found the NVOCC defendant entitled to collect 30% of its attorneys’ fees spent in defending against the claim.  However, the cost of prosecuting the indemnity claim was not recoverable.

It also found the actual carrier entitled to recover unpaid freight in the amount of $70,309.12 from the NVOCC defendant.


GIC SERVICES, LLC v. FREIGHTPLUS (USA), INC.; USDC E.D.La.; CIV. A. 13-6781; decision of Judge Helen Berrigan, dated July 27, 2015.


DOWN SOUTH (FLORIDA): GO TO TOKYO…
Two shipments of Toyota Camrys were shipped to a consignee in Aqaba, Jordan.  They arrived five days after the expiration of a permit allowing entry.
Plaintiff sued for the loss of the cars and defendant carrier moved to dismiss on the basis of a forum-selection clause in the bill of lading calling for Tokyo venue.

The Court noted forum-selection clauses are presumptively valid and enforceable “unless the plaintiff makes a ‘strong showing’ that enforcement would be unfair or unreasonable under the circumstances.”  (Citation omitted)

It was acknowledged that the forum-selection clause in this case was mandatory and presumptively valid.  As to an argument asserted that the clause might lessen the carrier’s liability below what COGSA guarantees, the Court rejected same; further noting that the Supreme Court has enforced a forum-selection clause calling for Tokyo jurisdiction and that numerous courts have enforced similar clauses.  It distinguished a case referred to by the plaintiff and concluded that plaintiff had failed to show the clause violated COGSA.
The Court held the clause applicable to a second count of the complaint (conversion) as the allegations contained in that count incorporated the allegations contained in the previous count and it was otherwise clear that the two claims were sufficiently related.

The Court dismissed the complaint on condition each defendant agree to accept service of process in Japan and submit to that jurisdiction; each defendant agree to treat re-filing of the action in Japan as though it had been filed as of the date filed in the current action; and each defendant agree to be bound to any final judgment after appeal, if applicable, that the Tokyo court might enter against them.


NORTH AMERICA AUTO SALES, LLC v. NIPPON YUSEN KAISHA (NYK LINE) et ano; U.S.D.C. M.D.Fl., Tampa Div.; Case No. 8:14-cv-3220-T-30EAJ; Decision of Judge James S. Moody, Jr., dated September 16, 2015.


UP NORTH (PENNSYLVANIA): GO TO TOKYO… 
Three actions were brought with respect to alleged damage to shipments of mangoes shipped from Nicaragua and Costa Rica to Los Angeles, California.
Defendant carrier moved to dismiss all three cases on the basis of a forum-selection clause providing for resolution in a Japanese court under Japanese law.

Plaintiff contended the application of Japanese law would contravene COGSA and that the motion was procedurally flawed because it had sought dismissal under Rule 12(b)(3).

The Court noted the Supreme Court’s decision in Atlantic Marine Construction Co. v. U.S. District Court, 134 S.Ct. 563 (2013), as delineating the proper procedural mechanism for enforcing a forum-selection clause in a contract.

When venue is proper and the forum-selection clause calls for resolution in a state or foreign tribunal, the defendant should seek dismissal under the doctrine of forum non conveniens.  The Court noted defendant stated in its supporting brief that the motion was based on Rule 12(b)(3), but there was no specific reference in the motion itself, and there was no specific reference to forum non conveniens.  The defendant simply made the argument that the forum-selection clause rendered the venue improper.

On the record before it, the Court found defendant, in its brief, had relied on cases where forum non conveniens formed the basis for those Courts’ decisions.  It concluded that the defendant had done enough to advocate under the appropriate procedural vehicle for its motion to dismiss.

Plaintiff argued that a court in Japan would be subject to the Hague-Visby Rules to the exclusion of COGSA and that any recovery in that venue would result in a figure less than the $500 maximum incorporated into COGSA ($483.18).
Plaintiff’s calculations were based upon a rate of exchange from US dollars to SDRs; however, the proper calculation would be the conversion of SDRs into dollars as the Japanese court would be rendering damages in SDRs.  Using this ratio, the product would result in a recovery exceeding a $500 package limitation ($919.84).  Thus, any award in Japan would be worth more, not less, than would be awarded in dollars under United States law.

In sum, the Court found there would be no lessening of liability and, thus, the strong public policy embodied in COGSA was not undermined.  As plaintiff did not meet its burden of showing “that public interest factors overwhelmingly disfavor[ed] dispute resolution in Japan pursuant to Japanese law,” the clauses involved were valid and enforceable.  The cases were dismissed.


AMAZON PRODUCE NETWORK, LLC v. NYK LINE et ano.; U.S.D.C. E.D.Pa.; Civil Action Nos. 15-952, 15-953, and 15-954; Decision of Judge Bartle, dated September 21, 2015.
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