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ASBATANKVOY 23 REQUIRES BREACH….
A shipment of acrylonitrile (ACN) was transported from Houston, Texas to Ulsan, South Korea. When the vessel arrived at Ulsan, the ACN was transferred to onshore tanks for storage. At that time, the ACN remained “on specification” for color. 
Six weeks later, it was again tested and found to have yellowed beyond charterer’s quality standards. Charterer also tested a sample that had been carried on the vessel (but was not exposed to the Ulsan shore tanks) and it was determined this had yellowed as well. A sample taken from the tanks at Houston that had not been on the vessel had not yellowed at all.
Charterer initiated arbitration and the arbitration panel, in a 2-to-1 decision, held that charterer was not entitled to relief. The panel first held the charterer had not made out a prima facie case that the cargo had been damaged while aboard the vessel; second, even if it had made out a prima facie case, the respondent vessel owner had shown that it had exercised due diligence in transporting the cargo; and third, the charterer had, in any event, failed to prove its damages.

The panel majority also awarded owner attorneys’ fees in the arbitration. 

The charterer petitioned the District Court to vacate the award, arguing that the panel manifestly disregarded the law in reaching its conclusions. Additionally, the charterer had learned the panel chairman had passed away as a result of a brain tumor which had been diagnosed during the arbitration.  The chairman did not inform the parties of this. The charterer amended its petition, arguing that this failure to inform constituted “corruption” or “misbehavior.”

The District Court held that the panel had not manifestly disregarded the law and likewise held that the panel chairman had not been guilty of “corruption” or “misbehavior.”

On the basis of a provision in the charter agreement (Clause 23 of the Asbatankvoy) the District Court also awarded the vessel owner fees and costs incurred in connection with the District Court proceeding.
On appeal, the charterer argued that the District Court had erred in concluding the arbitration panel majority did not manifestly disregard the law; in finding the panel chairman had not been guilty of “corruption” or “misbehavior”; and in awarding attorneys’ fees and costs to the vessel owner.

The Circuit Court initially noted that arbitration awards “are subject to very limited review,” and, under the New York Convention (which governed the dispute), a court must confirm an arbitral award “unless it finds one of the grounds for refusal or deferral of recognition or enforcement of the award specified in the said Convention.”

The Circuit Court agreed with the District Court that the shipper had not established any ground for vacating the arbitral award. The Circuit Court noted the majority of the panel simply found that the charterer’s evidence was insufficient to satisfy its initial burden under COGSA. While it was arguable that the charterer’s evidence could have supported a contrary conclusion, such “does not show that the panel majority manifestly disregarded the law.” 

As to “corruption” and “misbehavior,” the Circuit Court emphasized that the charterer’s effort to secure vacation of the award based on a violation of private arbitration rules (the SMA Rules applied), ran headlong into the principle that parties may not expand by contract the FAA’s grounds for vacating an award:

“...if an arbitrator's failure to comply with arbitral rules, without more, could properly be considered "corruption" or "misbehavior," the FAA's grounds for vacatur would be precisely as varied and expansive as the rules private parties might choose to adopt. We accordingly reject this argument.”
In sum, the Circuit Court found the charterer had not established any grounds on which to vacate the award, and accordingly found the District Court did not err in denying the motion to vacate and in granting the vessel owner’s motion to confirm. 
In dealing with the District Court’s award of attorneys’ fees and costs, the Circuit Court found the District Court had erred. The Circuit Court initially noted the American Rule as providing “[e]ach litigant pays his own attorney’s fees, win or lose, unless a statute or contract provides otherwise.”  The District Court had determined that this “default rule” was displaced by contract (referring to Clause 23 of the charter party) which read:

BREACH. Damages for breach of this Charter shall include all provable damages, and all costs of suit and attorney fees incurred in any action hereunder.
The Court found the District Court was in error as, by its terms, the provision authorized a fee award against a party that breached the charter agreement as part of the non-breaching party’s damages. The Court noted there was no finding below, nor indeed any suggestion, that the charterer breached the agreement.

The Circuit Court rejected the vessel owner’s argument that the charterer breached the agreement by resisting entry of judgment on the award.

The Court noted in agreeing to arbitrate, the parties also consented to confirmation of the arbitral award in any court of competent jurisdiction. In doing so, they agreed that a federal court would have authority to confirm the award under the standards in the FAA. Thus, the parties effectively incorporated FAA review into their contract. The argument that the charterer breached the contract by making arguments which the FAA permitted was rejected.

Even if the contract obliged the charterer to forbear from resisting confirmation of the award, it would be, to that extent, unenforceable. If the contract was read that way, the contract would authorize a federal court to confirm an arbitration award while effectively preventing that court from insuring that the award complied with the FAA.

The vessel owner further argued that the award could be sustained under 28 U.S.C. §1927 which authorizes a court to assess “costs, expenses, and attorneys’ fees” against any attorney who “so multiplies the proceedings in any case unreasonably and vexatiously.” However, the Court noted an award under that section would be proper only “when there is a finding of conduct constituting or akin to bad faith.”
The Court found a finding of bad faith or improper purpose was not warranted on its review of the record. 

The Circuit Court reversed the District Court’s award of attorneys’ fees and costs.

Zurich Am. Ins. Co. v. Team Tankers A.S., 2016 U.S. App. LEXIS 1390; United States Court of Appeals; Second Circuit; Decision dated January 28, 2016.
NEWSLETTER NO. 66 REVISITED….
The Court considered motions to alter or amend its judgement (summarized in Cargo Newsletter No. 66) wherein it granted judgment to the plaintiff in the amount of $1,860,985 plus prejudgment interest and the actual carrier obligated to indemnify the NVOCC for 30% of its liability to the plaintiff.  It also found the NVOCC defendant entitled to 30% of its attorneys’ fees spent in defending the claim.  
On reconsideration of the matter, the Court acknowledged the total sum of plaintiff’s damages was miscalculated. On re-calculation, the total damages were reduced from 1,860,985 to 1,811,385 (thus reducing the cost of the deviation involved from $12,300 per mile to $11,973 per mile). 

The Court further clarified that the actual carrier’s liability of 30% applied to both the amended amount and prejudgment interest.
The Court had also awarded the NVOCC defendant 30% of its attorneys’ fees spent in defense of the claim; however, it reversed this holding, finding the 30% indemnity awarded sounded in comparative fault; therefore it was inappropriate under Fifth Circuit precedent which precluded an award of attorneys’ fees as between defendants  in any case where defendants shared fault.  It vacated the order obligating the actual carrier to pay 30% of the NVOCC’s attorneys’ fees.
GIC Services, LLC v. Freightplus (USA), Inc. v.  USDC, LA, Decision of Judge Helen G. Berrigan, dated September 24, 2015; 2015 WL 5682605.
YOU CAN’T HAVE IT BOTH WAYS….

A shipment of two loads of copper cathodes went missing from a warehouse in Alsip, Illinois, where they had been stored awaiting shipment as part of a six-load package.  The cathodes were valued at $282,333.87 and were picked up - by someone - but never delivered to the intended final recipient. The plaintiff reimbursed its customer for the loss and its customer in turn assigned its legal claims to the plaintiff.

The plaintiff filed a complaint against the warehousing providers for the loss.  The complaint did not mention that two weeks earlier, the plaintiff had sued the intended carrier under the Carmack Amendment for loss or damage to the goods.  That complaint did not mention the warehouse interests in any capacity.  In that complaint, the plaintiff had alleged that the intended carrier had issued bills of lading for the two truckloads of cathodes and allegedly acknowledged receipt in good order and condition.  When the intended carrier failed to respond to the complaint, default judgment was moved for by the plaintiff on the basis of plaintiff’s affidavit attesting that the shipments were tendered to the carrier which failed to deliver the shipments.

Unaware that three months earlier the plaintiff had filed a separate complaint alleging that the warehouse interests had failed to deliver the very same loads to the intended carrier, the Court entered a default judgment accordingly.

In the instant case, the warehouse interests moved to dismiss any claims against them, principally on the point of collateral estoppel.  The plaintiff, having already obtained “complete relief” against the intended carrier by default, nevertheless continued to prosecute the case against the warehouse interests.

The Court noted that under the doctrine of judicial estoppel, “a party who prevails on one ground in a prior proceeding cannot turn around and deny that ground in a later proceeding.”  (Citing cases).  The Court noted the plaintiff’s position in this case was clearly contrary to the one it took in its suit against the intended carrier (a fact plaintiff admitted).  Plaintiff had affirmatively pursued the default judgment against the intended carrier, representing that the intended carrier had taken possession of the goods.

The Court considered that, while pleading in the alternative may be permissible, obtaining judgments against multiple defendants for the very same loss without any joint or derivative liability was plainly inconsistent with the law.  “It is a double recovery.”

As the plaintiff continued to pursue both actions, it did not seek to consolidate the two cases nor to join the warehouse interests in the original case by pleading in the alternative.  It did not abandon the instant case when it obtained a judgment against the intended carrier by default:
“Pursuing multiple judgments for the same loss based on inconsistent positions is not a “change” in litigating position; it is a fraud upon the courts and is precisely the sort of impermissible tactic that judicial estoppel exists to thwart.”
The Court was not receptive to plaintiff’s arguments and noted that while plaintiff might be out some $283,000, such was a direct result of its deliberate litigation strategy, “by simultaneously pursuing factually inconsistent claims in two lawsuits and failing to act upon learning the ‘real’ version of events.”  Plaintiff could not have it both ways.

Additionally, the Court ordered plaintiff to show cause why the Court should not vacate the default judgment entered against the intended carrier for fraud upon the court and dismiss that case. 
 Finally, the Court ordered plaintiff’s counsel to show cause why they should not be sanctioned for the submission of an affidavit in support of the default judgment that was not based upon the affiant’s personal knowledge and was otherwise without evidentiary basis.  (The Court also noted it would not impose additional sanctions on the plaintiff itself, as the plaintiff would already bear a financial consequence with the dismissal of both its lawsuits.)  

American Transport Group LLC v. California Cartage Co., LLC and Pacorini Metals USA, LLC; USDC N.D of Ill. Eastern Div.; Civ. No. 13-C-05650, Decision of Judge John J. Tharp, Jr., dated March 9, 2016. 
SUPPLIER’S AGENT GETS STUCK WITH THE BILL….

Four containers of plasterboard were provided to plaintiff’s agent in China for transportation from the port of Shenzhen, China to the Port of New York.  The supplier, at about the same time, entered into an agency agreement with the defendant whereby the defendant agreed to act as its agent in New York to receive the containers.
Three original sets of non-negotiable bills of lading identified the defendant as the “consignee” and “notify party” on the front and set forth terms and conditions on the back.  The term “consignee” was within the definition of “merchant” and noted that all merchants would be held “jointly and severally responsible” for all freight charges due.  The bills of lading also included an explanation on the front side that the terms and conditions of each bill of lading were also available at the carrier’s website, in its published U.S. tariffs and in pamphlet form.
The front side of each bill of lading was emailed to the defendant and the complete original bills of lading were subsequently sent to it.  Upon arrival, the cargo began to incur demurrage charges.  The defendant signed and endorsed each bill of lading and presented them to the plaintiff.

In an earlier opinion, the Court found defendant became a party to each bill of lading by endorsing and presenting each bill of lading.

After endorsing and presenting each bill of lading, defendant notified the third-party buyer that the cargo had arrived; however, no response was given by the buyer who apparently had gone out of business.  Neither defendant nor any other entity took physical possession of the cargo and plaintiff continued to incur demurrage charges for the unclaimed cargo.

At a point in time, the plaintiff arranged for the salvage sale of the cargo; however, prior to that sale, it had sustained some $58,490 in demurrage and detention charges. Plaintiff received some $1,017 as a result of the cargo salvage sale.

The Court found defendant had accepted the bills of lading and became a party to each of them when it signed, endorsed and presented them to the plaintiff.  It had ample notice of the terms and conditions on the reverse side of each bill of lading, having received the bills of lading, and, when the cargo arrived at New York, signing and endorsing them directly on top of the terms and conditions.
The Court also noted defendant had in the past endorsed and presented at least 90 bills of lading to plaintiff that had the same terms and conditions as the bills of lading in the present case  (“Evidence of a prior course of dealing may establish a party’s awareness of and consent to intended contractual terms.”(Citation omitted)).
The Court also noted defendant’s “publicly available tariff” contained terms and conditions that were remarkably similar to plaintiff’s bills of lading and noted the front of each bill of lading gave notice that the terms and conditions were available at the carrier’s website.

The Court found defendant was no stranger to the terms and conditions on the bills of lading and it had ample opportunity to read those terms before it signed and endorsed each bill of lading (Citation omitted).

The Court found defendant liable for the demurrage and detention fees claimed, less reduction by “at least $1,017.”

The Court further dismissed a claim for Account Stated asserted by plaintiff as being duplicative.

The Court awarded prejudgment interest and also reasonable attorneys’ fees and costs.  The bills of lading expressly stated that all merchants shall be liable for “any court costs, expenses, and reasonable attorney’s fees incurred in collecting any sums due [Plaintiff].”

OOCL (USA) INC. v. Transco Shipping Corp.; USDC SDNY; Civil No. 13-cv-5418 (RJS); Decision of Judge Richard J. Sullivan, dated December 23, 2015.
WE DID IT BEFORE AND WE CAN DO IT AGAIN….

A barge crane was damaged in the Port of Philadelphia while it was being moved by a tug boat.  Its owner and operator moved for limitation of liability.  The case was divided into two phases at the request of the parties with the first addressing the applicability of a Schedule of Rates, Terms and Conditions, including a Limitation of Liability provision that was published online by the tug’s owner/operator.

[Editor’s Note: The case involves towage, rather than damage to cargo as such; however, the Court’s treatment of the applicability of the Schedule of Rates, Terms and Conditions includes a detailed consideration of the doctrine of “course of dealing.”]

The movement in question was “booked” on a telephone call and no invoice was issued with respect to the movement.  At the same time, the Court noted that the crane’s owner had previously requested tug services by calling or emailing the tug owner.  Invoices were sent to the crane owner and each one was paid.  Each invoice referenced the tug owner’s Schedule of Rates, Terms and Conditions.
The crane owner also admitted it was able to find the “Schedule of Rates, Terms and Conditions” on the tug owner’s web page.  In addition, the general manager of the crane owner   previously worked for the tug owner and was familiar with the invoicing by the tug owner  in the past. He was familiar with the tug owner’s Schedule, and while he was employed by the tug owner he had seen it.  He also testified it was customary for the tug owner, as well as other tug companies in the Port, to use Schedules of Rates, Terms and Conditions as a baseline, which was subject to negotiation if the customer desired.  He was not a “newcomer” to the Port and his employer, the crane owner, was a sophisticated entity:  

“As such, Rhoads was aware, or should have been aware, that the Schedule published by Moran applied when it provided tug services.  Moreover, Rhoads admitted that the notice on the invoices was “obvious” and that locating the Schedule on Moran’s website was easy.”
The Court engaged in a detailed review of prior decisions dealing with the issue of “course of dealing” which it noted to be “a sequence of previous conduct between the parties to an agreement which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct.”  (Quoting Restatement (Second) of Contracts §223(1) (1979)). 

 Basing its review on prior precedent, the Court found, while the contract for tug services was made orally and the only term discussed was the rate, the Schedule was incorporated into the oral contracts for towage services.  The Court further noted that other courts have held that  prior instances of the use of documents containing a similar term (one as few as four) was sufficient to create a course of dealing (citations omitted).
The Court found it reasonable that the tug owner assumed that the crane owner read the notices on its prior invoices and silence may reasonably.be interpreted as assent to such terms and conditions.  The Court rejected other arguments submitted by the crane owner and granted the tug owner’s motion for summary judgment:

“In summary, the eleven prior invoices containing reference to the Schedule created a course of dealing.  The online Schedule and limitation of liability provisions were incorporated by reference into the contract between Rhoads and Moran.  The Schedule and limitation of liability section were clearly identified in the invoice.  The Schedule was available on Moran’s website and was easily located.  Rhoads is a sophisticated party and by never objecting to the application of this Schedule, it manifested its assent to the Schedule’s future application.”
In the Matter of the Complaint of Moran Philadelphia, Division of Moran Towing Corporation, as Owner and Operator of the Tug Cape Cod; U.S.D.C., E.D.PA., Civil Action No. 14-7079, Decision of Judge Joel H. Slomsky, dated March 31, 2016.

AN AIR SHIPMENT IS AN AIR SHIPMENT IF THE CARRIER HAS IT….

Plaintiff subrogated underwriter brought suit against defendants for the loss of three bags of luggage while its assureds were traveling in Italy. 

Suit was filed in New York Supreme Court against FedEx and a hotel alleging that the assureds entrusted the defendants with luggage and goods worth in excess of $41,628.36 which were lost while in the custody and control of FedEx.  (The hotel, also named in the complaint, was not served and did not appear in the action.) 
The defendant FedEx removed the action to Federal Court on the basis that there was Federal Subject Matter Jurisdiction under the Montreal Convention because the action involved an air shipment of cargo from Milan, Italy, to New York, New York.

FedEx then moved to dismiss the complaint on the grounds that the claim was barred by Article 35 of the Montreal Convention which contains a two year limitation of actions provision.  The Court allowed plaintiff subrogated underwriter to amend its complaint, and FedEx again moved to dismiss.
If the Montreal Convention applied, the subrogated underwriter did not dispute that it failed to bring the claim within the two year period.

The Court found the claim was clearly covered by the Montreal Convention because it arose from the loss of an international air shipment of cargo from Milan, Italy, to New York, New York.  The complaint alleged that FedEx was entrusted with the luggage at the hotel in Italy and that the luggage was lost while FedEx was shipping it back to the hotel because the luggage contained perfumes that could not be shipped from Italy to New York.  It further alleged that the bags were lost, stolen or destroyed “while in the custody of one of the FedEx defendants or a FedEx member company.”  The plaintiff subrogated underwriter attached to the complaint a FedEx “International Air Waybill” for three pieces of cargo to be shipped from the Il Pellicano Hotel to New York.  The Court found such allegations show that the transaction underlying the dispute was intended to involve an international air shipment of cargo and that the luggage was lost while FedEx was in the performance of its carrier duties. 

 It noted that Article 18 of the Montreal Convention states that “carriage by air…comprises the period during which the cargo is in the charge of the carrier.”  Because it was alleged the luggage was lost while in the charge of FedEx (and there was no allegation that FedEx had ceased to serve as a carrier), the claim fell within the plain terms of paragraph 3 of Article 18.  The Court also added that plaintiff’s state law claims were preempted as the claim must comply with the Montreal Convention’s terms to remain viable.

The Court concluded the Montreal Convention governed and the claim was extinguished for failure to comply with the two year limitation of Article 35.
AIG Property and Casualty Co. as Subrogee of Larry and Jane Scheinfeld v. Federal Express Corporation et al.; U.S.D.C., S.D.N.Y.; Decision of Judge Katherine B. Forrest, dated January 25, 2016.
WHEN STRINGS ARE ATTACHED, CONDITIONAL SURRENDER PRESERVES MARITIME LIENS….

Petitioners were business entities that bought furniture wholesale and sold such to retail distributors.  Respondent-Claimant provided NVOCC services for approximately five years to the Petitioner Interests.  Petitioner(s) initiated bankruptcy proceedings and the NVOCC asserted maritime liens on goods then in its possession.

A credit agreement had been entered into between the parties which provided for a general lien on property then and thereafter in the custody of the NVOCC which would also survive delivery or release of any specific property.  The NVOCC had also published a tariff which provided, in pertinent part, that it had a carrier’s lien which would “survive delivery, for all sums due under [the] contract or any other contract or undertaking to which the Merchant was a party….”
Within the bankruptcy proceeding, the NVOCC argued that it was a secured creditor with a possessory maritime lien on the Petitioners’ goods in its possession and was entitled to refuse to release such goods until and unless certain prepetition claims were satisfied.  While Petitioners called for an expedited hearing to compel the NVOCC to turn over all of the “Current Goods” in its possession, which would include both landed goods and goods still in transit which were to be delivered in the near future; Petitioners expressed willingness to pay for freight charges on those Current Goods but not for any outstanding charges associating with Prepetition Goods.
After a hearing, the Bankruptcy Court granted Petitioners injunctive relief.  The NVOCC did not seek a stay of the Bankruptcy Court’s order but appealed and requested entry of an order requiring Petitioners to pay all outstanding amounts due for its services or, alternative, provide it with replacement liens on Petitioners’ assets in the NVOCC’s possession.
The District Court ordered the parties to brief the aspect of whether the contract between the parties created a maritime lien and, subsequently entered an order affirming the order of the Bankruptcy Court.

Initially, Petitioners argued that the appeal should be dismissed because the NVOCC failed to obtain a stay of the Bankruptcy Court’s Order.  Instead, it released “Current Goods” in exchange for payment for the charges on those goods.  However, the NVOCC also asked for relief that would remedy its loss for the surrender of those goods by requesting enforceable replacement liens on other assets of Petitioners.  Thus, the Circuit Court was not precluded from granting effective relief and the appeal was not moot.

The only dispute before it was whether the NVOCC held a valid maritime lien for charges associated with the “Prepetition Goods” which had been delivered.

The Circuit Court set forth a review of maritime liens, noting that a lien for unpaid freight arises from the right of a ship-owner to retain possession of the goods until freight is paid and, thus, is lost upon “unconditional delivery to the consignee.”

At the same time, there is a presumption that, absent a clear indication to the contrary, the cargo lien has not been waived upon delivery of that cargo.  Courts should consider whether there was an understanding between the parties regarding retention of the lien, either before or at the time the consignee took possession of the cargo, or whether there was a stipulation in the contract of affreightment inconsistent with the exercise of a lien or whether other security was taken when the cargo was discharged.

The Court noted both the Bankruptcy Court and the District Court appear to have assumed that the NVOCC did not merely deliver the Prepetition Goods to Petitioners, but did so unconditionally and thus in waiver of its lien on those goods.
The Court concluded that the NVOCC did not waive its previous liens but rather agreed with the Petitioners in advance that such liens would survive delivery and would be applied to any of Petitioners’ goods currently in the NVOCC’s possession.  On that foundation, the Court held that the agreement to extend the liens was enforceable.

In considering Petitioners’ argument that precedent provided that an unconditional delivery discharges the lien, the Court noted that precedent also recognized that “parties may depart from the norm by contractual agreement,” recognizing that parties “may frame their contract of affreightment as they please, and of course may employ words to affirm the existence of the maritime lien, or to extend or modify it….” 
“Given the express agreement that OEC would not waive its liens upon delivery, however, the parties’ contractual modification is better regarded as an ex ante agreement that OEC would simply retain the position already afforded to it by operation of maritime law....”
* * *

“In sum, we do not think the policy concerns roused by World Imports and accepted by the Bankruptcy Court and District Court are sufficient to either outweigh the benefits to commerce of allowing two sophisticated businesses to contract for a mutually agreeable transportation and credit arrangement, or to curtail the broad contractual freedom that Bird of Paradise on its face allows.”
Based on the strong presumption that the NVOCC did not waive its maritime liens on the “Prepetition Goods,” the clear documentation that the parties intended such liens to survive delivery, and the principle that a maritime lien may attach to property substituted for the original object of the lien, and the parties’ general freedom to modify or extend existing liens by contract, the Court concluded the agreement to apply those unwaived liens towards the “Current Goods” is enforceable.  It reversed and remanded to the District Court so the NVOCC could be granted relief appropriate to its “valid maritime liens.”  

World Imports Ltd. et al. v. OEC Group New York; U.S.C.A. Third Circuit; Judges McKee, Chief Judge, Jordan and Vanaskie, Circuit Judges; filed April 20, 2016.

BAILEE CAN LIMIT TO $100K, BUT IT CANNOT ZERO OUT….

The subrogated underwriter brought an action against defendant based upon a storage agreement where plaintiff’s assured entered into a one-year managed storage agreement whereby defendant was to provide secure storage for fine art works at its facility in the Red Hook section of Brooklyn.  The agreement gave the assured the option to either (a) have the defendant "accept liability for physical loss of, or damage to, the Goods," or to (b) "sign a loss/damage waiver," in which the assured accepted that the defendant would not be liable for any physical loss of, or damage to, the Goods; and further provided that if the assured opted to sign the waiver, it was required to "effect and maintain adequate insurance in respect of the Goods …."

The agreement further provided for an additional limitation that liability for loss or damage to the Goods was not to exceed the lower of $100,000 or the market value.
The assured elected to sign the waiver which also required that the assured notify its insurer of the waiver and to arrange for them to waive any right of subrogation.  The agreement and waiver were renewed for a second year during which “Super Storm Sandy” struck the New York metropolitan area.
Prior to Sandy’s arrival, the defendant notified the assured that extra precautions were being taken and that all property on the first floor of the building (where the assured’s art work was stored) would be checked to insure all items were raised off the floor or, if necessary, removed to empty rooms on upper floors.  In the past, defendant had taken measures to protect such goods during Hurricane Irene; however, this time, the goods were apparently left on the first floor and were damaged.

Plaintiff insurer paid for the losses and commenced the action as Subrogee as the policy between plaintiff and its assured did not waive any right to subrogation.  In lieu of an answer, defendant moved to dismiss on the bases (a) that the waiver contained both a waiver of subrogation clause and a limitation of liability; (b) that the agreement limited plaintiff’s damages to $100,000; (c) that plaintiff’s breach of bailment claim must fail because the agreement created a lessor/lessee relationship, not bailment; and (d) that Sandy was an Act of God which, as a matter of law, precluded liability.
The motion Court correctly found that the agreement between the insured and defendant created a bailor/bailee relationship under Article 7 of the UCC and that the agreement’s limitation of liability was unenforceable because it purported to exempt defendant from all liability, in contravention of then UCC 7-204(2).  (UCC 7-204[b], as amended December 17, 2014.)
Under UCC 7-204(a), a warehouse would be liable for loss or injury caused by its failure to exercise care that a reasonably careful person would exercise under similar circumstances and would be liable for damages that could have been avoided by the exercise of that care.

Section UCC 7-204(b) provides that damages may be limited by a term in the warehouse receipt or storage agreement limiting the amount of liability in case of loss beyond which the warehouse would not be liable.  However, such limitations on liability are limited by UCC 7-202(c) which provides that such terms must “not impair its…duty of care under Section 7-204.  Any contrary provision is ineffective.”

The Court found a question existed concerning whether defendant, in failing to move the goods, was reasonable under the circumstances.  If the trier of fact found that defendant did not act reasonable, then defendant may be liable for damage to the goods.  However, the Court found the lower court erred in finding that the waiver of subrogation in the agreement was enforceable and barred the action:

“Provisions purporting to exempt the bailee from liability for damage to stored goods from perils against which the bailor had secured insurance, even when caused by the bailee's negligence have been held to run afoul of the statutory scheme of UCC Article 7.”  (Referring to Kimberly-Clark Corp. v Lake Erie Warehouse, Div. of Lake Erie Rolling Mill (49 AD2d 492 [4th Dept 1975], appeal dismissed 39 NY2d 888 [1976].)
The Court noted that, while UCC 7-204 permits a warehouse to limit the amount of liability, it cannot completely exempt itself from liability as imposed by UCC Article 7.  

XL Specialty Insurance Co. v. Christie’s Fine Art Storage Service, Inc.; NY App.Div. 1st Dept; Decision of Tom, J.P., Sweeney, Andrias, Gische, JJ, dated March 17, 2016.
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