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The Virus

• As of today, more than 500 million people have been infected
worldwide, and over 6 million have passed away due to Covid-19.

• In February 2020, the World Health Organization (WHO) recommended
containment and suppression measures to slow down the spread of the
virus
o March 22, 2020 – Stay-at-Home Orders went into effect in New York and

New Jersey.
• Both the outbreak and government mandated restrictions on travel

revealed the fragility of the global economy.
• Social distancing, self-isolation and travel restrictions have led to workforce

reductions across all economic sectors.
• Schools closed down, restaurants shuttered and the demand for

commodities and manufactured products generally decreased.
• In contrast, the need for medical supplies significantly increased.
• The food industry faced increased demand due to panic-buying and

stockpiling, and continues to face issues today as a direct result.
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Impact of Covid-19 on Maritime Trade

• With over 80% of global trade (probably closer to 90%) by volume and up to
70% of its value being carried on board ships and handled through seaports
worldwide, maritime transport for trade and development is of paramount
importance, and therefore, shipping can be viewed as a barometer for the
global economic climate.

• Following the outbreak, there was an unprecedented drop in maritime
mobility, across all categories of commercial shipping, especially from March
to June 2020, when the most severe restrictions were in force.

• Mobility for container ships was down as much as 14%, and as much as 43%
for passenger traffic worldwide.

• The maritime tourism industry was the first and most-affected traffic
segment, with cases of COVID-19 among cruise ships passengers and crew
members reported all around the world.

• Overall, world trade fell around 32% in 2020 as the COVID-19 pandemic
disrupted normal economic activity and life globally

• Here in the United States, industrial production showed the biggest decline
since the end of World War II.
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The Post-Covid-19 Shipping Tailwinds 
• Shipping rates have skyrocketed since the middle of 2020.
• As the container shipping industry continues to boom, companies are adopting new

technologies to move cargo faster and shifting to crewless ships.
• While orders for new ships declined by 16% in 2020, continuing a downward trend of

previous years, in 2021 shipping companies responded to the capacity limitations with a
surge of new orders.

• Shipping lines have benefitted from soaring freight rates, as surcharges, fees and rates
temporarily hiked even further after the container ship Ever Given blocked the Suez Canal
in March 2021.

• Supply chain bottlenecks have hindered economic recovery
o including shortages of equipment and containers, less reliable services, congested

ports and longer delays and dwell time.
o Worldwide container shortage

• In July 2021, the Justice Department and Federal Maritime Commission established a
formalized partnership with the signing of a Memorandum of Understanding that enhances
cooperation in the enforcement of antitrust and competition laws, including the Shipping
Act, including by facilitating information exchange between and among attorneys,
economists and technical experts.
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General Developments in Case Law Related to 
Covid-19:  “Physical Loss or Damage”

• As of May 3, 2022, there are 2,305 pending lawsuits in the United States related

to Covid-19 claims

o 784 of those case contain allegations of Bad Faith

o 2,019 of those cases seek coverage for loss of business income

o Trial-level federal courts had granted about 93% of insurers’ motions to

dismiss as of Jan. 31, 2022, while the figure in state courts was about 73%.

▪ On Motions to Dismiss in the State Courts, 126 cases were fully

dismissed with Prejudice

o On Motions to Dismiss in the Federal Courts, 530 Cases were fully

dismissed with Prejudice

o In total, 9 of 12 U.S. Circuit Courts have ruled against lawsuits that sought

coverage for income lost because of the coronavirus pandemic

▪ The 2nd, 4th, 5th, 6th, 7th, 8th, 9th, 10th and 11th Circuit Courts have also

rejected arguments that Covid-19 caused a direct physical loss or

damage covered by commercial insurance policies.
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General Developments in Case Law Related to 
Covid-19:  “Physical Loss or Damage” continued

• The 2nd Circuit: 
o 10012 Holdings, Inc. v. Sentinel Ins. Co.

▪ Concluding that “direct physical loss” does not extend to loss of use but requires
physical damage.”

o Kim-Chee LLC v. Philadelphia Indemnity Insurance Co.
▪ Concluded there is no coverage — even assuming the virus was present at an

insured's location — where the complaint "did not allege that any part of the
building or anything within it was damaged or to the point of repair, replacement,
or total loss."

▪ Applying New York law, the Second Circuit also rejected plaintiff’s claim that it
had suffered a “physical event” within the meaning of its policy because the facts
did not show “direct physical loss” or “physical damage” to the plaintiff’s
property and the policy did] not extend to mere loss of use of a premises.

o Notably, Federal courts applying substantive New York law have uniformly held that
assertions that COVID-19 causes physical damage to property because it is contagious
and hard to clean fail to state a basis for coverage where the policy requires direct
physical loss or damage to the property.
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General Developments in Case Law Related to 
Covid-19:  “Physical Loss or Damage” continued

• 4th Circuit: 
o Uncork and Create LLC v. Cincinnati Insurance Company

▪ Affirming a lower-court ruling for Cincinnati Insurance in a potential class 

action brought by West Virginia art studio Uncork and Create.

▪ “This policy language is plain and unambiguous…[t]he need to repair, rebuild, 

replace, or expend time securing a new, permanent property is a pre-condition 

for coverage of lost business income and other expenses.”

▪ The 4th Circuit said it was “unpersuaded,” given “the plain language of the policy as a 

whole” and Uncork’s “unreasonable and inconsistent” interpretation of it.

▪ “And we note that the uniformity of our sister circuits’ decisions, applying state law from 

several jurisdictions, supports our holding in the present appeal,”
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General Developments in Case Law Related to 
Covid-19:  “Physical Loss or Damage” continued

• 5th Circuit:
o Terry Black’s Barbecue, L.L.C. v. State Auto. Mut. Ins. Co.

▪ “[n]othing physical or tangible happened to [the policyholder’s] restaurants at 

all.”  

▪ The Fifth Circuit found that the policyholder had access and use of all parts of 

the restaurants at all times and that the prohibition against dine-in services did 

not deprive the policyholder of any property at its restaurants.  In reaching this 

conclusion, like many other courts, the Fifth Circuit focused on the fact that the 

policy provided coverage only during the “period of restoration.”

▪ Since there was no tangible alteration of the property to “repair, rebuild or 

replace” as required by the policy to trigger coverage, there was no coverage.

▪ Further, the Fifth Circuit held that the phrase “direct physical loss of property” was not 

ambiguous and could not properly include loss of use, otherwise such an interpretation 

would read the word “physical” out of the policy.
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General Developments in Case Law Related to 
Covid-19:  “Physical Loss or Damage” continued

• 6th Circuit: 
o Santo's Italian Café LLC v. Acuity Ins. Co. 

▪ Pandemic-triggered government order, barring in-person dining at a 

restaurant, is not “direct physical loss of or damage.”

▪ "Baked into this [BI] timing provision is the understanding that any covered 

'direct physical loss of or damage to' property could be remedied by repairing, 

rebuilding, or replacing the property or relocating the business. … There is 

nothing to repair, rebuild, or replace that would allow the resumption of in-

person dining operations. What the restaurant needed was an end to the ban on 

in-person dining, not the repair, rebuilding, or replacement of any of its 

property."

o Bridal Expressions LLC v. Owners Ins. Co.

▪ "actual presence" theory "does not materially add anything to the '[loss of] 

use' theory" that Sixth Circuit previously rejected.”
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General Developments in Case Law Related to 
Covid-19:  “Physical Loss or Damage” continued

• 7th Circuit: 
o Sandy Point Dental PC v. Cincinnati Insurance Co. 

▪ Upheld the dismissal of a business interruption claim where the insured (a 

dental practice) claimed the "continuous presence of the coronavirus on or 

around [its] premises … rendered the premises unsafe and unfit for its intended 

use.

▪ As the court put it: "[D]eadly or not," COVID-19 "may be wiped off surfaces 

using ordinary cleaning materials, and it disintegrates on its own in a matter of 

days."
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General Developments in Case Law Related to 
Covid-19:  “Physical Loss or Damage” continued

• 8th Circuit:
o Oral Surgeons, P.C. v. Cincinnati Ins. Co.

▪ The Eighth Circuit was the first to rule that property policies did not cover

business losses suffered during the pandemic, in a case controlled by Iowa law.

▪ The Court, applying Minnesota law, which the Court found similar to Iowa

law, rejected the insured’s argument that the policy’s disjunctive definition of

“loss” as “physical loss” or “physical damage” created an ambiguity, and

further rejected the contention defining physical loss to include “lost operations

or inability to use the business”.

▪ According to the Court, the policy terms were plain and unambiguous.

“Nothing short of some tangible alteration to the property will trigger

coverage.”
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General Developments in Case Law Related to 
Covid-19:  “Physical Loss or Damage” continued

• 9th Circuit:
o Mudpie, Inc. v. Travelers Casualty Ins. Co. of Am.

▪ The Ninth Circuit applying California law, held that California law clearly 

required that for business interruption losses to be covered, there had to be a 

distinct, demonstrable, physical alteration of the property. 

▪ The insured contended that direct physical loss of or damage to property did 

not require actual damage but only that the property was no longer suitable for 

its intended purpose. 

▪ The Ninth Circuit rejected this contention as having no basis under California 

law or the unambiguous language of the policy…”the efficient cause,’ i.e., the 

one that set others in motion . . . was . . . the spread of the virus throughout 

California not the governmental orders.”

Mendes & Mount, LLP 12



General Developments in Case Law Related to 
Covid-19:  “Physical Loss or Damage” continued

• 10th Circuit:
o Goodwill Industries of Central Oklahoma v. Philadelphia Indemnity Insurance Co. 

▪ Holding that government closure orders due to the COVID-19 pandemic do not 

trigger insurance coverage for loss of business income. 

▪ The court reasoned that the temporary inability to use property caused by 

COVID shutdown orders doesn’t involve a covered physical loss of property, 

and in any event, the policy’s virus exclusion applied.

Mendes & Mount, LLP 13



General Developments in Case Law Related to 
Covid-19:  “Physical Loss or Damage” continued

• 11th Circuit: 
o Gilreath Fam. & Cosm. Dentistry

▪ The shelter in place order did not damage or change the insured property in 

any way that required its repair or precluded its future use for dental 

procedures. “We do not see how the presence of those [COVID] particles would 

cause physical damage or loss to the property.”

o Ascent Hosp. Mgt. Co. v. Emps. Ins. Co. of Wausau 

▪ Property with COVID-19 particles on its surface "can be immediately restored 

to its previous state by cleaning and disinfecting—no repair or replacement 

required".

Mendes & Mount, LLP 14



Marine Insurance Policies and Covid-19 Claims
• Nw. Selecta, Inc. v. Guardian Ins. Co., Inc., 541 F. Supp. 3d 206 

(D.P.R. 2021)
o Puerto Rico food importer and distributor not covered for over $550,000 in losses from 

expired seafood product during the COVID-19 pandemic, as the government lockdown order 
wasn't directed at the goods themselves or their sale.

o "While the order had the alleged effect of eventually leading to the seafood product expiring 
its shelf life, a mere change in outcome is not enough to trigger coverage" 

o Expiration of seafood during a COVID-19 lockdown was not caused by a civil authority within 
the meaning of policy's civil authority provision

• Hartford Fire Ins. Co. v. Moda, LLC, 71 Conn. L. Rptr. 135 (Super. Ct. 
June 15, 2021):
o Shoemaker's marine policy only insures direct physical loss or damage, and Marc Fisher 

could not show its goods incurred tangible change. 
o None of its shoe products were infected with the virus
o Landing, Warehouse & Forwarding clause required insured to demonstrate direct physical 

loss or damage to property because it applied only when expenses are incurred “by reason 
of perils insured against” and it does not create a stand-alone coverage obligation
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Marine Insurance Policies and Covid-19 Claims 
continued

• Ross Stores Inc. v Zurich Am. Ins. Co. (Cal.):  
o Ross alleged it had suffered physical loss or damage as a result of the COVID-19 pandemic as

well as the government orders that deprived Ross of the use of its stores and non-retail locations.

o Ross has two general categories of insurance at issue: (1) Marine Cargo Policy and (2) Property
Policies.

o Notably, the Property Policy at issue did not contain the word “direct” in the insuring

agreement but instead covered “all risks of physical loss or damage,” which the court considered
broader than “direct physical loss.”

▪ Zurich was the primary policy on the property coverage, covering up to $25 million in

excess of $500,000, with three excess layers providing an additional $500 million in
coverage, in addition to coverage provided by the other insurers

o The Cargo Policies contained an endorsement the extends coverage to interruption-of business
when ingress or egress is physically prevented.

▪ Its cargo policy provided for coverage of up to $10 million per location

o On the Property Policy, The California Superior Court denied a motion to dismiss the plaintiffs’

claims for business interruption coverage, where the insurers had argued that the presence of
coronavirus is not “property damage” and cannot constitute “direct physical loss.”

o Thus, the court concluded that “When the case law refers repeatedly to the phrase ‘direct

physical loss,’ the absence of the word ‘direct’ suggests that the phrase ‘all risks of physical loss

of or damage to property’ can include both direct and indirect physical loss or damage to
property physical loss of or damage to property.”
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Marine Insurance Policies and Covid-19 Claims 
continued

o As to the Cargo Policy, the Court partially denied the motion and partially granted the motion
in favor of Zurich

▪ The Cargo policy covers “all risks of physical loss or peril from external cause” consistent
with coverage and not excluded.

▪ Notably, the Court provided that “The regular scope of the Cargo Policy does not appear
to cover the asserted COVID related losses.”

▪ The issue here revolved around, Endorsement 2, para 10 states:

• The policy is extended to cover the actual loss sustained incurred by The Insured due

to the necessary interruption of The Insured's business due to physical prevention of

ingress to or egress from a location, where goods and/or merchandise and/or

property of The Insured are located and which are insured under this policy.

Coverage herein applies whether or not the location or the goods and/or merchandise

and/or property of The Insured is damaged, provided that such prevention is a direct

result of a peril insured against under this policy. Coverage hereunder does not
attach until such interruption has continued for 30 days.

o Ross asserts it is entitled to coverage for business interruption losses because

access to its retail stores or non-retail locations was physically prevented for at
least 30 days.

o Zurich argues there is no coverage because there was no “physical prevention

of ingress or egress” because the limits on ingress or egress were imposed by
law and not by some physical event.
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Relevant Policy Clauses and Exclusions for 
Coivd-19 Claims

• The Delay Clause (an Exclusion)
o The Delay Clause is a paramount warranty and therefore supersedes all other clauses in the

Policy. The Clause excludes coverage for loss of market, as well as loss, damage or expense

arising from delay.

o Typically and historically is used to be a paramount warranty, but on the broker

generated forms, it is simply put into the policy with other exclusions

• Physical Loss or Damage from an External Cause (Scope of Coverage)
o Under an all risk insurance policy, the insured has the burden of establishing a prima facie case

for recovery by proving the existence of an all risk policy and the fortuitous loss of the covered

property.

• Warehouse to Warehouse Transit Clause (Scope of Coverage)
o Provides for coverage of cargo in transit from one warehouse to another. Under a

warehouse-to-warehouse clause insurance usually attaches from the time the goods leave

the warehouse for the commencement of transit, and continues until the goods are

delivered to the final warehouse at the original destination.

o The insurance does not provide coverage after the cargo is delivered to the final warehouse

location at destination.
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Relevant Policy Clauses and Exclusions for 
Coivd-19 Claims continued

• Free of Capture & Seizure Warranty (an Exclusion)
o Marine cargo policies always contain a FC&S clause, which excludes war

risks, strikes, riots and civil commotions and similar risks.
▪ capture, seizure, arrest, restraint, detainment, confiscation, preemption,

requisition or nationalization, and the consequences thereof or any
attempt thereat, whether in time of peace or war and whether lawful or
otherwise

• Infectious or Communicable Diseases Exclusion (Inland Marine)
o This policy does not insure any loss, damage, claim, cost, expense or other

sum, directly or indirectly arising out of, attributable to, or occurring
concurrently or in any sequence with a Communicable Disease or the fear or
threat (whether actual or perceived) of a Communicable Disease.

o The majority of communicable disease exclusions preferred by insurers are
absolute exclusions, which remove cover for losses connected to the
excluded peril, including indirect losses and concurrent losses.
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Disclaimer
The information provided in this presentation does not, and is not
intended to, constitute legal advice; instead, all information,
content and materials in this presentation are for general
informational purposes only. Information in this presentation may
not constitute the most up-to-date legal or other information.

Readers of this presentation should contact their attorney to obtain
advice with respect to any particular legal matter. No reader of this
presentation should act or refrain from acting on the basis of
information in this presentation without first seeking legal advice
from counsel in the relevant jurisdiction. Only your individual
attorney can provide assurances that the information contained
herein – and your interpretation of it – is applicable or appropriate
to your particular situation. Nothing about or contained in this
presentation creates an attorney-client relationship between the
reader and the authors or Mendes & Mount, LLP.
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Questions and Follow Up
Contact:
Frank Jordan, Esq.
Mendes & Mount, LLP.
750 Seventh Ave.
New York, New York 10019-6829
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