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Recently, ex parte statements and attorney misconduct arose in the U.S. District Court for 

Massachusetts concerning cases under the Federal Employers Liability Act (“FELA”) and the 

Jones Act. The circumstances of the matter described below provide examples of how attorneys 

should adhere to local ethics rules adopting ABA Model Rule of Professional Conduct 4.2 (the 

“No Contact Rule”) in order to avoid sanctions and potential discipline.  Specifically, FELA and 

Jones Act personal injury counsel have relied on old and disparate FELA and Jones Act case law 

to claim they can take secret ex parte crew interviews and statements in good faith compliance 

with the law.  The District Court of Massachusetts’ decision of In re G&J Fisheries, Inc., holds 

that this is no longer the case. 

In November of 2017, Claimant Peter Amaral worked as a deckhand aboard the 

commercial fishing vessel F/V GEORGES BANKS where he claims to have suffered injuries 

while lifting a basket of scallops.3 F/V GEORGES BANKS (the “Vessel”) is a scalloper owned 

by G&J Fisheries, Inc. (“G&J Fisheries”). On November 30, 2018, counsel for G&J Fisheries 

notified  Claimant Amaral’s counsel that he represented  G&J Fisheries.4 

The Vessel was operated by a Captain, Mate, and several crew under the rotating 

supervision of the Captain and Mate, as is typical in the scallop industry.5 Shortly following the 

notice of representation, a full-time investigator on staff for Claimant’s counsel attempted and 

 
1 Mariah Leffingwell is an Associate Attorney at Clark Hill, 1001 Pennsylvania Ave. N.W., Suite 1300 South, 
Washington, DC 20004, mleffingwell@ClarkHill.com. 
2 Olaf Aprans is a Partner at Farrell Smith O’Connell Aarsheim Aprans, LLP in Salem, MA, olaf@fsofirm.com.  
3 In re Matter of G&J Fisheries, Inc. as owner of F/V GEORGES BANKS, No. 20-11703-LTS, *1 (D. Mass. August 
17, 2022). 
4 Id. 
5 Id. 



2 
 

completed a series of ex parte interviews of the Mate and crew between December 3, 2018 and 

January 23, 2019.6  

The investigator conducted more ex parte interviews between November 2019 to March 

2020 concerning what Claimant’s counsel purported to be a different matter. In February 2020, 

counsel for G&J Fisheries issued a notice to Claimants counsel to cease and desist the ex parte 

contacts. Thereafter, G&J Fisheries filed a Motion for a Protective Order and a subsequent Motion 

for Sanctions, both of which were granted in part.7 

The Motion for a Protective Order raised a possible violation of Massachusetts Rule of 

Professional Conduct 4.2, which models the American Bar Association’s Model Rules of 

Professional conduct. Massachusetts Rule 4.2 provides in relevant part that “[i]n representing a 

client, a lawyer shall not communicate with a person the lawyer knows to be represented by another 

lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do 

so by law or a court order.”8  

In deciding on the Motion for a Protective Order, the court disagreed with Claimant’s 

assertion that District of Massachusetts precedent in Pratt v. Nat’l R.R. Passenger Corp. applied 

noting that the court addressed and overruled this precedent in Groppo v. Zappa Inc. where the 

court found that “[w]ithout an expression of Congressional intent to the contrary, it would be 

unsound to hold that provision of a federal statute [the Jones Act] preempts a well-established state 

rule, especially in light of the fact that the regulation of the ethical conduct of lawyers is inherently 

within the purview of state courts.” The court also considered that the only federal appellate court 
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that has opined on this issue (the Seventh Circuit) held the same as Groppo referencing Weibrecht 

v. S. Illinois Transfer, Inc.9  

The District of Massachusetts’ August 2022 order dismissed claimants’ argument that 

FELA § 60 (as applied in the Jones Act) preempts or displaces Rule 4.2 and ordered: 1) that the 

claimant was precluded from using ex parte statements made by crew members of the vessel to 

prevent the claimant from reaping a benefit from statements by crew members it would not have 

otherwise obtained; 2) the claimant must seek permission from the Court prior to the use of any ex 

parte statements taken from the crew members in a similar matter given the similarity of the cases 

and totality of the circumstances; 3) the claimant’s attorney must pay the reasonable fees and costs 

associated with the motion practice and related discovery on the issue of the ex parte statements; 

and 4) the Court relying on settled law noting that a future violation of Rule 4.2 would be viewed 

as knowing and intentional.10  

This decision by the District of Massachusetts came with a discussion of the three 

categories of current employees and agents under Rule 4.2, those “(1) who exercise managerial 

responsibility in the matter, (2) who are alleged to have committed the wrongful acts at issue in 

the litigation, or (3) who have authority to act on behalf of the organization to make decisions 

about the course of the litigation.”11 Here, the court carefully considered that the roles of the 

Captain and the Mate in taking responsibility for the vessel place these individuals in managerial 

roles, which is noted to conform with industry general practices.12 The court concluded there was 
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insufficient evidence on record to hold that the remaining crewmembers fell within any of the 

above categories. .  

Courts have broad discretion in enforcing the local rules, which typically mirror the ABA 

Model Rules of Professional Conduct. The sanctions issued by the District Court of Massachusetts 

explain the breadth of options available to the courts in considering motions for sanctions for 

attorney misconduct. While the District Court of Massachusetts reasonably considered the 

prejudice to the Claimant’s case in the matter described above, not all circumstances will allow for 

the same result. 

Lessoned learned from the G&J Fisheries decision is that it is not acceptable to rely on 

old district court decisions to conduct secret interviews, and thereafter claim good faith reliance 

on those decisions in FELA and Jones Act cases when those interviews prove to be unlawful.  

Most modern decisions, including the only federal appellate decision on point, hold that FELA § 

60 does not displace the “No Contact” Rule 4.2.  The U.S. District Court of Massachusetts held 

little patience for this “forgiveness later” approach, and plaintiff’s counsel takes such an 

approach at her peril given modern developments in this area.  Should counsel seek interviews of 

a known represented party, then the proper course is a transparent one: permission first through 

counsel, motion practice or ordinary discovery channels. 
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