MALOOF & BROWNE LLC DAVID T. MALOOF

411 Theodore Fremd Avenue, Suite 190
Rye, New York 10580

Telephone (914) 921-1200

Telecopier (914) 921-1023

E-mail: dmaloof@maloofandbrowne.com

August 24, 2023

Via Email Via Email

Barbara L. Holland, Esq. Mark E. Newcomb, Esq.

President Chair of the Carriage of Goods Committee
Maritime Law Association Maritime Law Association

Collier Walsh Nakazawa LLP William & Mary Law School

450 Alaskan Way South, Suite 200 613 S Henry St.

Seattle, WA 98102 Williamsburg, VA 23185

Tel: (206) 930-7331 Tel: (757) 961-2257

Email: barbara.holland@cwn-law.com Email: menewc(@wm.edu

sealawyermen@gmail.com

Re: Amending the Carriage of Goods by Sea Act

Dear Ms. Holland and Mr. Newcomb:

I have been a member of the Maritime Law Association of the United States
(“MLA”) for 37 years and am a leading international maritime lawyer specializing in cargo claims,
representing shippers and insurers subject to the transportation laws discussed herein. It is my
intention in this letter to respectfully seek a vote by the MLA Carriage of Goods Committee and
then perhaps the entire MLA during its Fall Meeting at the Argonaut Hotel in San Francisco,
California in October of 2023 on the above subject.

The topic of the vote would be the need for the ML A, the Carriage of Goods by Sea
Committee, and the MLA Membership, to pursue an interim effort to temporarily patch the 1936
Carriage of Goods by Sea Act (“COGSA”), which has been languishing for the past 15 years (while
efforts continue to be made to enact the Rotterdam Rules into law, an effort which has been entirely
unsuccessful thus far).

As the MLA is well aware, COGSA was enacted in 1936 and has literally never
been amended or updated, not even once. COGSA’s $500 per package limit of liability woefully
antiquated, not to mention having been virtually nullified by inflation over the past 87 years, and
additionally, has been so far eclipsed by the progress that other maritime nations have made in
recognizing updated liability limits based not only upon package, but also upon weight.

COGSA is now literally a rusty old barge that no one should be using anymore,
which has been sorely neglected, which has thoroughly rusted and has developed substantial holes,
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but which no one has even bothered to patch, let alone replace. The slow sinking of COGSA from
neglect threatens to bring the U.S. maritime bar down with it.

We propose, as an alternative temporary measure to our continual wait for the
Rotterdam Rules to be enacted, that a simple “pump and patch” of rusty old leaky barge that is

COGSA be done.

We attach a proposed simple bill, which literally fits on one piece of paper, ready
to submit to Congress, which has three simple patches to stop the four biggest leaks that COGSA
has. Specifically, the proposed bill:

1)

2)

3)

4)

Updates the $500 COGSA limit of liability to modern Hague Visby partially
weight-based limits, along with the rest of the world.

Reconfirms that Non Vessel Operating Common Carriers are bound by
COGSA’s duty to provide a seaworthy vessel, thus correcting the overbroad
holding of Chubb Seguros Peru S.A. v. As Fortuna Opco B.V., No. 1:20-
CV-3392 (ALC), 2022 WL 973708, at *2-3 (S.D.N.Y. Mar. 31, 2022).

Revises the law on covenant not to sue clauses in bills of lading, and thus
correcting the overbroad holding of Sompo Japan Ins. Co. of Am. v. Norfolk
S. Ry. Co., 762 F.3d 165, 178-84 (2d Cir. 2014).

Revises the law on forum selection clauses and thus correcting the
overbroad holding of Vimar Seguros y Reaseguros, S. A. v. M/V Sky Reefer,
515 U.S. 528 (1995).

We attach the following documents which provide more detail regarding the issues
with COGSA in its current form, and the corrections that are needed to it:

Attachment 1: Letter to Transportation Secretary Pete Buttigieg dated

March 14, 2022, which reviews just how truly antiquated
COGSA is.

Attachment 2: Letter to the MLA dated May 10, 2022, which reviews in

greater detail the three legal issues which the proposed
“Patch COGSA” concerns. If you will recall, following this
letter, I gave a presentation to the MLA on this very topic.

Attachment 3: A simple proposed bill to amend COGSA, ready to present

to both the Senate and the House of Representatives, a bill
which is small enough to literally fit on one single page,
which we propose the MLA, the Carriage of Goods
Committee, and the MLA membership make a push for
Congress to enact.



It is respectfully submitted that new congressional legislation, such as the simple
one-page bill to amend COGSA attached to this letter, is now urgently required to patch the four
most outdated provisions, with the hope that such a quick patch will assist the industry until the
Rotterdam Rules are finally (someday) enacted into law.

I therefore request the opportunity to present this for a vote during the MLA’s Fall
meeting at the Argonaut Hotel in San Francisco, California.

I thank you in advance for your consideration in respect of the foregoing, and
respectfully request that you contact me at your earliest convenience so we can discuss this matter

further.

We respectfully request that you circulate this letter to the full Carriage of Goods

Committee.

Very Truly Yours, y
| -._T | . I.-" A _.-':

Fow-t 4 ,-"r(
David T. Maloof

DTM/ca

Enc.

CC via Email:

Brian P.R. Eisenhower, Esq.

Vice Chair of Carriage of Goods Committee
Maritime Law Association

Hill Rivkins LLP

45 Broadway, Suite 1500

New York, NY 10006

Tel: (212) 669-0617

Email: beisenhower@hillrivkins.com

Kristie H. Thompson

Secretary of Carriage of Goods Committee
CMA CGA American

5701 Lake Wright Drive

Norfolk, VA 23502

Tel: (757) 961-2100

Email: usa.kthompson@cma-cgm.com
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William Robert Connor, 111

Board Liaison of Carriage of Goods Committee
41 Oakwood Avenue

Rye, NY 10580

Tel: (914) 419-9054

Email: wrconnor3@aol.com

Grady S. Hurley

MLA First Vice-President

Jones Walker LLP

201 St. Charles Ave

New Orleans, LA 70170

Tel: (504) 582-8224

Email: ghurley@joneswalker.com

Katherine Christodoulatos

YLC Liaison

Markel Global Insurance

1185 Avenue of the Americas, Floor 16

New York, NY 10036

Tel: (212) 898-6645

Email: katherine.christodoulatos@markel.com
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MALOOF & BROWNE LLC DAVID T. MALOOF

411 Theodore Fremd Avenue, Suite 190
Rye, New York 10580

Telephone (914) 921-1200

Telecopier (914) 921-1023

E-mail: dmaloof@maloofandbrowne.com

March 16, 2022

Via Email

The Honorable Pete Buttigieg John E. Putnam, Esq.

Secretary of Transportation Deputy General Counsel

U.S. Department of Transportation U.S. Department of Transportation
1200 New Jersey Ave., SE 1200 New Jersey Ave., SE
Washington, DC 20590 Washington, DC 20590

Tel: (202) 366-4000 Tel: (202) 366-4000

Fax: (202) 366-7228 Fax: (202) 366-7228

Email: DOTExecSec@dot.gov Email: John.Putham(@dot.gov

Re:  Need to Update U.S. Law From 1936 - Carriage of Goods by Sea Act
("COGSA”) -46 USCA § 30701

Dear Secretary Buttigieg and Mr. Putnam:

I am a leading international maritime lawyer specializing for thirty-five years in
cargo claims, representing shippers and insurers subject to the outmoded transportation laws
discussed herein. It is my intention in this letter to provide the viewpoints of many within the
industry and to express the need for updates to current legislation governing cargo disputes.

I wrote about this in the New York Law Journal no less than 13 years ago, as have
many others over the years, all to no avail. See David T. Maloof & Jacqueline M. James, Outside
Counsel, U.N.'s New Compensation Treaty: Should United States Ratify It?, NYLIJ, Jan. 7, 2009,
Vol. 241 — No. 4, attached hereto as Exhibit A. My biography can be found at my firm's website:
https://maloofandbrowne.com/ourattorneys_page/.

Critically missing from the biography: I was so inspired I flew from New York to
South Bend and stood in the pouring rain for Secretary Buttigieg's presidential campaign
announcement!

I have therefore been watching, with great interest, your recent interviews declaring
a federal commitment to repair the neglected 100-year-old bridges in this country, as part of its
transportation infrastructure overhaul. While repairing 100-year-old bridges suffering from
extended neglect is laudable, and I enthusiastically support it, I would also respectfully submit that
repairing 100-year-old transportation laws, also suffering from similar longstanding neglect,
should also be a high priority of your office as Secretary of Transportation.

Attachment 1
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For example, the laws pertaining to the carriage of goods by ocean to and from the
United States, which encompasses the vast majority of goods and products imported to and
exported from this country, estimated to be worth $5.6 Trillion in 2019, is governed by a set of
laws which have not been updated since they were originally enacted on April 16, 1936. The
primary ocean cargo carriage law, which has not been changed at all since Franklin Delano
Roosevelt signed it into law, is known as the "Carriage of Goods by Sea Act" or "COGSA."

Though COGSA, as enacted 86 years ago in 1936, certainly fit the circumstance of
the time it was enacted, it is woefully archaic in 2022. I would like to give you a citation to the
United States Code for COGSA, but remarkably COGSA is so old it is not even in the United
States Code. It was in an “Appendix” to Title 46 of the United States Code up to the year 2006,
when Title 46 was wholly recodified by Congress pursuant to Public Law 109-304, 120 Stat. 1485.
Congress didn’t add COGSA to the recodified Title 46 — it was simply left out. To remedy this,
the annotated U.S. Code includes the text of COGSA as a “note” after 46 U.S.C. § 30701. Of
course, a “note” in an annotated statute is not law. Rather, the actual basis for COGSA being a
law of this nation is the original statutory enactment of the act, which as a duly enacted (but
uncodified) law is 49 Stat. 1207 (1936).

In other words, you have to retrieve the original bill as enacted, out of a book
published in 1936, to find out what the law is which governs liability for cargo loss and damage
on containerships loading and unloading cargo at U.S. ports in 2022. I enclose a copy to give you
an idea as to how archaic this bill is (the text is attached hereto as Exhibit B). It also, in fact,
provided for the Philippine Legislature (then recently changed from a colony to an autonomous
commonwealth of the United States) to vote as to whether to exclude its application from
Philippine ports. 49 Stat. 1207, 1213, Title II, §13 (1936).

The nearly one century of neglect that COGSA has suffered since enactment
extends beyond just the fact that it has been embarrassingly omitted from this nation’s official
codification of its laws, and still reflects upon America’s colonial conquest of Southeast Asia
following the Spanish-American War. The very substance of this law, as applied to cargo claims
today, in the here and now, is also just as archaic.

COGSA is one of the few statutes which has never been updated to account for
inflation. COGSA provided, in 1936, for an ocean carrier to limit its liability to $500 “per
package." 49 Stat. 1207, 1211, Title I, §4(5) (1936). This $500 “package” limit was never indexed
to inflation. $500 in 1936 was a substantial amount of money — the equivalent of $10,354.60 today
per the U.S. Bureau of Labor Statistics.! But carriers aren't paying $10,354.60 per package on
cargo claims now, just the same $500 they were paying back in 1936. In fact, today’s $500
COGSA carrier limit of liability is equivalent to a mere $24.15 per package limit in 1936 dollars,
per the same Bureau of Labor Statistics calculation.

Since $500 in 1936 is worth a mere $24.15 today, due to inflation, the practical
effect is that ocean carriers today pay a mere 4.8%, in real value, of what they paid on cargo claims
when COGSA was enacted. Neglect of this statute has thus for all practical purposes virtually

! https://www.bls.gov/data/inflation_calculator.htm
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eliminated ocean carrier liability for cargo loss and damage as a concern of ocean carriers.
Consider the following historical price comparison:

1936 2022
Gas — 19¢ Gas — $3.44
Car - $1,605 Car - $47,000
Salary - $1,160 Salary - $53,490
Home - $6,300 Home - $358,000
Cargo loss - $500 per package Cargo loss - $500 per package

Thus, while virtually every other statutory provision governing the calculation of
dollar amounts has been updated since 1936, an ocean carrier's limit of liability under U.S. law for
carrying goods to or from the U.S. has never, ever been adjusted to reflect current values.

Consider that more than 98% of goods carried by ocean to and from the United
States are carried by foreign-flagged vessels,? and thus the neglect of this statute has created in
essence a direct subsidy to foreign shipowners, the cost of which falls largely upon on the backs
of Americans, American corporations and cargo insurers who import and export products and
goods. These foreign flagged ocean carriers can merely shrug off their liability for cargo damage
claims, virtually with impunity, by asserting the miniscule and archaic $500 per package limit.
The consequences are felt by shippers and consignees of these shipments, largely American, who
are virtually entirely foreclosed from recovering for their losses.

This antiquated $500 per-package limit actually has an even worse effect today on
marine cargo shipments than could even have been contemplated in 1936, due to change in the
structure of ocean transportation itself over the past century. Modern containerization has made
the “package” for COGSA purposes much larger than was ever considered back in 1936. Many
times, a whole intermodal shipping container of cargo is considered to be the package, based upon
self-serving language in carrier bill of lading terms and conditions, which means that a container
with hundreds of thousands of dollars’ worth of cargo inside will often be considered to be one
“package” for COGSA purposes, and thus the carrier need not pay any more than $500 on a several

2 “The portion of our Nation’s international trade carried on U.S.-flag ships, however, has declined from a high of
92.5 percent in 1826 to 57.6 percent 1947 to a low of less than 2 percent today. In fact, today there are no U.S.-flag
carriers listed among the top 20 global carriers.” https://www.transportation.gov/testimony/state-united-
states%E2%80%99-merchant-fleet-foreign-commerce. Note that none of the current top ten ocean carriers are United
States companies: APM-Maersk (Denmark), Mediterranean Shipping Company (Switzerland); COSCO (China);
CMA CGM (France); Hapag-Lloyd (Germany); Ocean Network Express (Japan); Evergreen Line (Taiwan); Yang
Ming Marine (Taiwan); Hyundai Merchant Marine (Korea); Pacific International Line (Singapore).
https://www.globaltrademag.com/our-top-ten-list-these-shipping-companies-control-nearly-75-of-the-market/.
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hundred-thousand-dollar cargo loss. This is essentially a full exoneration of the carrier under our
neglected and archaic laws dealing with marine cargo claims. Perhaps a cargo owner can convince
a court to consider the pallets inside the container to be a “package” which raises the limit to
perhaps 10 or 20 pallets - $5,000 or $10,000 dollars — again a miniscule amount which is
dramatically beneath the intended level of carrier liability established in 1936, back when carriers
faced liability for, measured in 2022 dollars, $10,354.60 per package.

In the meantime, the rest of the world has updated their laws concerning this issue,
raising their limits, allowing for an alternative limit of liability based on the weight of the cargo,
and aligning their laws with the laws of other nations. This includes alternative sets of cargo
liability rules which have been enacted by most other nations, typically known as the “Hague-
Visby Rules,” which provide for an alternative weight limitation of liability at 2 Special Drawing
Rights (SDRs) per kilogram, rather than merely per package.

The bottom line then is the following comparison as to the liability of ocean carriers
when a large loss occurs — say an actual damaged shipment weighing 49,870 kilograms —to a U.S.
importer versus an importer to one of the following countries:

Comparison of Cargo Recovery Limits by Country
49,870 Kg Machine Packaged in 40 Foot Shipping
Container

Nation Legal Limit Limit of Liability
USA $500 per package $500.00
Australia 2 SDR per Kilogram $136,643.80
Austria 2.5 SDR per Kilogram $170,804.75
Barbados 2.5 SDR per Kilogram $170,804.75
Belgium 2 SDR per Kilogram $136,643.80
Botswana 2.5 SDR per Kilogram $170,804.75
Cameroon 2.5 SDR per Kilogram $170,804.75
Canada 2 SDR per Kilogram $136,643.80
Chile 2.5 SDR per Kilogram $170,804.75
China (PRC) 2 SDR per Kilogram $136,643.80
Croatia 2 SDR per Kilogram $136,643.80
Denmark 2 SDR per Kilogram $136,643.80
Egypt 2.5 SDR per Kilogram $170,804.75
Finland 2 SDR per Kilogram $136,643.80
France 2 SDR per Kilogram $136,643.80
Germany 2 SDR per Kilogram $136,643.80
Greece 2 SDR per Kilogram $136,643.80
Guinea 2.5 SDR per Kilogram $170,804.75
Hong Kong 2 SDR per Kilogram $136,643.80
Hungary 2.5 SDR per Kilogram $170,804.75




Iceland 2 SDR per Kilogram $136,643.80
India 2 SDR per Kilogram $136,643.80
Ireland 2 SDR per Kilogram $136,643.80
Israel 2 SDR per Kilogram $136,643.80
Italy 2 SDR per Kilogram $136,643.80
Japan 2 SDR per Kilogram $136,643.80
Kenya 2.5 SDR per Kilogram $170,804.75
Latvia 2 SDR per Kilogram $136,643.80
Lebanon 2.5 SDR per Kilogram $170,804.75
Liberia 2 SDR per Kilogram $136,643.80
Luxemborg 2 SDR per Kilogram $136,643.80
Malawi 2.5 SDR per Kilogram $170,804.75
Mexico 2 SDR per Kilogram $136,643.80
Morocco 2.5 SDR per Kilogram $170,804.75
Netherlands 2 SDR per Kilogram $136,643.80
New Zealand 2 SDR per Kilogram $136,643.80
Nigeria 2.5 SDR per Kilogram $170,804.75
Norway 2 SDR per Kilogram $136,643.80
Poland 2 SDR per Kilogram $136,643.80
Romania 2.5 SDR per Kilogram $170,804.75
Senegal 2.5 SDR per Kilogram $170,804.75
Sierra Leone 2.5 SDR per Kilogram $170,804.75
Singapore $4.69 SGD per Kilogram $171,303.45
South Africa 2 SDR per Kilogram $136,643.80
Spain 2 SDR per Kilogram $136,643.80
Sweden 2 SDR per Kilogram $136,643.80
Switzerland 2 SDR per Kilogram $136,643.80
Taiwan 2 SDR per Kilogram $136,643.80
Tanzania 2.5 SDR per Kilogram $170,804.75
Tunisia 2.5 SDR per Kilogram $170,804.75
Uganda 2.5 SDR per Kilogram $170,804.75
Ukraine 2 SDR per Kilogram $136,643.80
UAE 30 Dirhams per Kilogram $407,238.42
United Kingdom 2 SDR per Kilogram $136,643.80
Ukraine 2 SDR per Kilogram $136,643.80
Yugoslavia 2 SDR per Kilogram $136,643.80
Zambia 2.5 SDR per Kilogram $170,804.75

This is crazy stuff! If you think the bridges are old, just look at the law! While
congressional gridlock may impede a wholesale replacement of COGSA with the Hague-Visby




Rules or the Rotterdam Rules,? a simple legislative updating of COGSA to actually have it codified
in the United States Code, where it should by all rights be along with the other laws governing
commerce, and to update the $500 limit to a reasonable amount considering inflation in the past
86 years, would be simple to do, and ought to be included in any omnibus transportation bill the
Department of Transportation submits to Congress. This is a no-brainer. At a very minimum, the
COGSA limit should be increased by adding one line to an existing bill to make it $10,000 per
package — which is still less than the value, accounting for inflation, that was set when COGSA
was originally enacted.

To put in perspective how archaic COGSA is, back in 1936, when the Carriage of
Goods by Sea Act was enacted, this was the state of the world:

e The Hindenberg had its first
commercial flight.

e Charlie Chaplin's silent
movie "Modern Times" was
released.

e Alan Turing published "On
Computable Numbers"
setting out the theoretical
basis for modern computers.

e The Federal Register
published its 1st issue.

e Joe DiMaggio made his
Major League debut. Charlie Chaplin in "Modern Times"

e The United States Rural Electrification Act was enacted, since most of the
United States did not, at that time, even have electrical power.

e Adolph Hitler opened the Summer Olympic Games in Berlin; Nazi Germany
reoccupied the Rhineland.

e The Interstate Commerce Commission issued its first common carrier license.

e Dynamite blasting was completed on Thomas Jefferson's head on Mount
Rushmore.

e The last public execution in the United States (by hanging) was performed in
Owensboro, Kentucky.

3 The Rotterdam Rules are an international convention governing cargo liability which was finalized by the United
Nations in 2009 but not ratified by more than a handful of countries throughout the world, as those nations are waiting
on the United States to agree to it, and as of this point it is unclear if it will ever come into force. It is supported by
the Maritime Law Association of the United States. It provides for more modern provisions concerning ocean carrier
liability. This convention provides for a cargo liability limit of 875 SDR ($1,220) per package, or 3 SDR ($4.18) per
kilogram, as well as numerous modern provisions concerning containerized transportation and combined intermodal
carriage (neither of which existed in 1936 when COGSA was enacted).
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® The first Prefrontal Lobotomy was performed, in a procedure then considered
innovative and now universally recognized to be a horrible abomination.

o The 1st Issue of Life Magazine was published.

e The first unemployment benefit paid under a state law, in Madison Wisconsin

($15).

The world has been updated dramatically since 1936, and it is respectfully
submitted that the laws governing carrier liability for transportation of goods by ocean have been
entirely neglected, and should be given some attention. Even if there is no congressional interest
in a wholesale replacement of COGSA with something more modern, at the very least COGSA
ought to be given some minor maintenance, similar to the neglected 100-year-old bridges you have
committed to repairing.

The simplest remedy would be a one sentence amendment to U.S. COGSA raising
the limitation of liability from $500 per package to $10,000 per package.

Thank you for your consideration.

—_Sincerel

avid T. Maloof

DTM/crd
Encl.

CC via Email:
David J. Farrell, Jr., President of the Maritime Law Association, Email: dfarrell @fsofirn.com
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WEDNESDAY, JANUARY 7, 2009

thus covering maritime carriers, even for
inland losses (unless “it can be proven that
the damage occurred during land transport
that, absent this convention, would have
been subject to a mandatory applicable
international convention”).

Currently, COGSA only covers sea
carriage. But the convention does not
cover subcontractors engaged in transport
outside of a sea terminal, such as truckers
or railroads.

e Applicability to “Maritime Performing
Parties.” Art. 196(a) & Art. 19 9(b)(iii).
The convention defines “maritime
performing parties” as a performing party
undertaking any of the carrier’s obligations
during the period between “the arrival of
the goods at the port of loading and their
departure from the port of discharge of
a ship.” The Draft Convention applies
therefore to maritime service providers
associated with a particular carriage, and
entitles them to the carrier’s defenses and
limits of liability when the loss occurred
while the maritime performing party was
performing any activity “contemplated by
the contract of carriage.” Currently, COGSA
generally only covers parties who issue a
bill of lading. Thus, the new convention
would cover, for example, stevedores, marine
terminals and ship managers.

® Enhanced Limitations of Liability. Art.
59 11&3. The convention limits liability
“for breaches of its obligations under this
convention” to “875 units of account per
package or other shipping units, or three units
of account per kilogram of the gross weight
of the goods...whichever amount is higher,
except when the value of the goods has been
declared by the shipper and included in the
contract particulars....” “Units of account”
referred to is the Special Drawing Rights
as defined by the International Monetary
Fund.!'! As of today, this would equal
a package limitation of approximately
$1,260, and a per-kilogram limitation of
about $4.44. Currently, COGSA limits,
are much lower.

e Retention of the “Container Clause.”
Art. 59 92. The convention expressly
provides that “[wlhen goods are carried in
or on a container, pallet, or similar article
of transport used to consolidate goods, the
packages or shipping units enumerated in
the contract particulars as packed in or on
such article of transport are deemed packages
or shipping units. If not so enumerated, the
goods in or on such article of transport are
deemed one shipping unit. Currently, many
U.S. courts interpret COGSA consistent
with the “Container Clause.”

¢ Burden of Proof and Liability Changes.
Art. 17 13&6 & Art. 20. Previously, under
U.S. law, if one or more causes contributed
to cargo loss, one attributable to the carrier
and one not attributable to carrier, the court
was required to attribute the entire loss to

the ocean carrier.!* Now, the court will be
required to apportion the loss between the
parties. Defenses arising out of errors in
navigation are now eliminated and defense
for fire are limit to fires onboard a ship.

e Special Rules for Volume Contracts.
Art. 80 1. The convention provides that
notwithstanding the otherwise applicable
liability provisions and limit to liability
a carrier and a shipper may enter into a
“volume contract” which “may provide
for greater or lesser rights, obligations
and liabilities than those imposed by this
convention.” Currently, COGSA has no
such exception. The volume contract
exception, as discussed infra, may be the
most controversial section of the proposed
new convention.?

Foreign shippers suing under their
own laws recover 3,675 times what
a U.S. shipper would recover suing
in the United States. The question
is whether the convention resolves
this and, if so, at what cost?

e Jurisdictional Changes. Art. 66. The
convention also sets forth new jurisdictional
criteria. It is reported that this provision was
added at the urging of the United States to
correct the U.S. jurisdictional problems of
Vimar Seguorosy Reaseguros, S.A. v. M/V
Sky Reefer, 515 1U.S. 199 (1995). Under
Sky Reefer forum selection clauses are
enforceable no matter how inconvenient
the foreign jurisdiction may be. Under the
convention, even if a bill of lading contains
a choice-of-forum clause, cargo interest may
file suit in either: the place of origin; the first
port of loading; the carrier’s principle place
of business; the last port of discharge; or the
place of destination. However, once again the
convention allows for parties to a “volume
contract” to include a choice of forum clause.
Art. 67 & 72. Apparently therefore, carriers
will continue to be permitted to designate
undesirable forums for shippers in volume
contracts. (Member states can, if they wish,
opt out of the convention’s jurisdictional
provisions). Moreover, volume contracts can
include an arbitration clause that may be
binding on “a person that is not a party to
the volume contract....” Art. 75 9(4).

® A New Recklessness Standard. Art. 61.
The convention sets forth a standard for the
loss of the benefit of limits of liability worded
as follows: “a personal act or omission of the
person claiming a right to limit done with
the intent to cause such loss or recklessly
and with knowledge that such loss would
probably result.” This language suggests a
new wilful misconduct standard.™

The Volume Contract

As noted, the new convention departs
dramatically from the framework of existing
treaties—Ilargely in effect worldwide since roughly
1924—because for the first time it permits carriers
to opt out of the convention liability scheme and
in theory to be subject to very limited liability
by virtue of entering into “volume contracts”
with particular shippers.'® The argument in favor
of freely negotiated contracts is often raised.
However, there are several reasons, beyond
the recent unhappy outcomes associated with
financial deregulation, why some argue that
deregulated liability limits for the first time
since the 1930s may not be beneficial. Some
would argue that regulation is necessary because
there is here a classic “asymmetry of information”
problem: not even an experienced maritime
lawyer can easily comprehend and effectively
evaluate the risks arising out of the tortuous
lexicon of a current multi-country transportation
contract.!® In addition, it has been recognized
that while not always the case, in the liner
trade “a certain inequality of bargaining power
between the shipper and the carrier is assumed
to exist.”7

Finally, it is well-known that under the
present limits of liability prudent shippers
often purchase their own cargo insurance.
This is prudent behavior and to insure one’s
belongings is encouraged. However when part
of the motivation of purchasing the insurance
is to avoid de minimus low liability limits public
policy is further frustrated. Such low liability
limits could have the unfortunate consequence
of stripping much of the incentive for carriers
to perform diligently.!® While it is the cargo
insurers who in the first instance foot the bill
for COGSA’s shortcomings, it is the consumers of
goods who ultimately feel it with increased costs.
As the world’s largest nation of importers, this
in the long run could impact American business
more acutely than any other nation’s.

Will New Convention Satisfy?

The true long-felt need in the United States
for higher package limits, will surely cause many
to advocate strongly for the swift passage of the
convention. However, the larger question now
is whether the convention will indeed de facto
provide the modernization sought, or whether
COGSA’s limits of liability should simply be
revised upwards. The sought-after remedy of more
equitable shipper compensation may unravel if
in fact there is a proliferation of the “volume
contracts” under which the convention’s limits
and liabilities can simply be contracted down
to limits below those of U.S. COGSA. The
exception for volume contracts thus seems poised
to swallow the balance of the proposed rules set
forth in the convention, potentially defeating
the entire purpose of the “reform” effort.

Liability and its limits are over-arching themes
in the convention and the fear is that without
these two pillars in place the whole liability
and damage scheme may fall apart. The quid
pro received and provided by all interested
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parties, may lose there import if by a simple edit
to a master agreement a carrier can slip in a
“derogation” clause that will bind the shipper for
all transport for the duration of the contract.
No economic studies appear to have been
performed to gauge the potential effect of the
new convention. Thus, it has been met with both
support and criticism. For example, the European
Shipper’s Counsel has come out forcefully against
the convention asserting the improvements for

shipper “are at best uncertain as they are usually

qualified in such a way that they prove illusory”;!”

however, others view the convention as a fair
compromise between the competing interests. For
example, a spokesman for the National Industrial
Transportation League, representing large U.S.
shippers, has called the new treaty “a major
improvement over the status quo.”®

One temporary alternative if the convention
(especially the new volume contract provisions)
is viewed as potentially flawed would be to
retain the current COGSA's structure but to
adopt the Rotterdam Rules limits of liability.
Another option would be to partially adopt the
convention as domestic U.S. law, excluding any
objectionable provisions.

How the U.S. Congress ultimately deals with
the new convention will be closely watched by
all interested in shipping and related liability.
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the United States, and having particularly in mind the probable
ability of such water users, districts, associations, or other reclama-
tion gﬁtnizstions to meet such water-right charges regularly and
faithfully from year to year, during periods of prosperity and good
prices for agricultural products as well as during periods of decline
n agricultural income and unsatisfactory conditions of agriculture.

Sxo. 2. There is hereby authorized to be appropriated, out of
any money in the Treasury not otherwise appropriated, the sum of
$5,000, which shall be available for expenditure, as the Secretary
of the Interior may direct, for expenses and all necessary disburse-
ments, including salaries, in carrying out the provisions of this Act.
The commission is authorized to appoint and fix the compensation
of such employees as may be necessary for carrying out its functions
under this Act without regard to civil-service laws or the Classi-
fication Act of 1923, as amended.

Seo. 3. That all the provisions of the Act entitled “An Act to
further extend relief to water users on the United States reclamation
projects and on Indian irrigation projects”, approved June 13, 1935,
are hereby further extended for the period of one year, so far as
concerns 50 per centum of the construction charges, for the calendar
year 1936: Provided, however, That where the construction charge
for the calendar year 1936 is payable in two installments the sum
hereby extended shall be the amount due as the first of such install-
ments. TIf payable in one installment, the due date for the 50 per
centum to be paid shall not be cha .

Approved, April 14, 1936.

[CHAPTER 228.]
AN ACT

To amend section 21 of the Act approved June 5, 1920, entitled “An Act to
a:ovide for the promotion and maintenance of the American merchant marine,
repeal certain emergency legislation, and provide for the disposition, regu-
lation, and use of property acquired thereunder, and for other purpoees’”, as
applied to the Virgin Islands of the United States.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That section 21 of
the Act approved June 5, 1920 (41 Stat. L. 997), entitled “An Act
to provide ¥or the promotion and maintenance of the American mer-
chant marine, to repeal certain emergency legislation and provide
for the disposition, regulation, and use of propert uired there-
under, and for other pur‘?oses”, is hereby amenc{:i gyﬁding thereto
the following proviso: “And vided further, That the coastwise
laws of the United States shall not extend to the Virgin Islands of
the United States until the President of the United S%l
eroclamation, declare that such coastwise laws shall extend to the

irgin Islands and fix a date for the going into effect of same,”

Approved, April 16, 1936.

[CHAPTER 229.]
AN ACT

Relating to the carriage of goods by sea.

Be it enacted by the Senate end House of Representatives of the
United States of America in Congress assembled, That every bill of
lading or similar document of title which is evidence of a contract
for the carriage of goods by sea to or from ports of the United
Sftattﬁos, in foreign trade, shall have effect subject to the provisions
of this Act.
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TITLE I

SectioN 1. When used in this Act—

(a) The term “carrier” includes the owner or the charterer who

enters into & contract of carriage with a shipper.
(b) The term “contract of carriage” applies only to contracts of
carriage covered by a bill of lading or any similar document of
title, insofar as such document relates to the carriage of goods by
sea, including any bill of lading or any similar document as afore-
said issued under or pursuant to a charter party from the moment
at which such bill of lading or similar document of title regulates
the relations between a carrier and a holder of the same.

(c) The term “goods” includes goods, wares, merchandise, snd
articles of every kind whatsoever, except live animals and cargo
which by the contract of carriage is stated as being carried on deck
and is so carried.

(d) The term “ship” means any vessel used for the carriage of

(e) The term “carriage of goods” covers the period from the time
when the goods are loaded on to the time when they are discharged

from the ship.
RISKS

Sec. 2. Subject to the provisions of section 6, under every contract
of carriage of goods by sea, the carrier in relation to the loading,
handling, stowage, carriage, custody, care, and discharge of such
goods, shall be subject to the responsibilities and liabilities and
entitled to the rights and immunities hereinafter set forth.

RESPONSIPILITIES AND LIABILITIES

Skc. 3. (1) The carrier shall be bound, before and at. the beginning
of the voyage, to exercise due diligence to— ’

(a) Make the ship seaworthy;

%b) Properly man, equip, and supply the ship;

¢) Make the holcis, reirigerating and cooling chambers, and all
other parts of the ship in which goods are carried, fit and safe for
their reception, carriage, and preservation.

(2) The carrier shall properly and carefully load, handle, stow,
carry, keep, care for, and discharge the goods carried.

(3) After receiving the goods into his charge the carrier, or the
master or, agent of the carrier, shall, on demand of the shipper, issue
to the shipper a bill of lading showing among other things—

(a) The leading marks necessary for identification of the goods
as the same are furnished in writing by the shipper before the load-
ing of such goods starts, provided such marks are stamped or other-
wise shown clearly upon the goods if uncovered, or on the cases or
coverings in which such goods are contained, in such a manner as
should ordinarily remain legible until the end of the voyage.

(b) Either the number of packages or pieces, or the quantity
or weight, as the case may be, as furnished in writing by the shipper.

(c) e apparent order and condition of the goods: Provided,
That no carrier, master, or agent of the carrier, shall be bound to
state or show in the bill of lading any marks, number, quantity, or
weight which he has reasonable ground for suspecting not accurately
to represent the goods actually received, or which he has had no
reasonable means of checking.
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(4) Such a bill of lading shall be prima facie evidence of the
receipt by the carrier of the goods as therein described in accordance
with paragraphs (3) (a), I.B and (c), of this section: Provided,
That nothing in this Act sha construed as repealing or limiting

the apﬁlicauon of any part of the Act, as amended, entitled “An ¢

Act relating to bills of lading in interstate and foreign commerce”,
approved August 29, 1916 (U. S. C,, title 49, secs. 81-124), commonly
known as the “Pomerene Bills of Lading Act.”

(5) The shipper shall be deemed to have guaranteed to the carrier
the accuracy at the time of shipment of the marks, number, quantity,
and weight, as furnished by him; and the shipper shall indemnify
the carrier against all loss, damages, and expenses arising or resulting
from inaccuracies in such particulars. The right of the carrier to
such indemnity shall in no way limit his responsibility and liability
under the contract of carriage to any person other than the shipper.

(6) Unless notice of loss or damage and the general nature of
such loss or damage be given in writing to the carrier or his agent
at the port of discharge before or at the time of the removal of the
goods into the custocgr of the person entitled to delivery thereof
under the contract of carriage, such removal shall be prima facie
evidence of the delivery b, tﬁ: carrier of the goods as Sescribed in
the bill of lading. If the loss or damage is not apparent, the notice
must be given within three days of the delivery.

Said notics of loss or damage may be endorsed upon the receipt
for the goods given by the person taking delivery thereof.

The notice in writing need not be gien if the state of the goods
has at the time of their receipt been the subject of joint survey or
inspection.

any event the carrier and the ship shall be discharged from
all liability in t of loss or damage unless suit is brought
within one year after delivery of the goods or the date when the
oods should have been delivered: Provided, That if a motice of
Foss or damage, either apparent or concealed, is not given as pro-
vided for in this section, that fact shall not affect or prejudice the
right of the shipper to bring suit within one year after the delive
of the goods or the date when the goods should have been delivererz

In the case of any actual or apprehended loss or damage the

carrier and the receiver shall give all reasonable facilities to each

other for inspecting and tall the goods.

(7) After the ggods are oacﬁad the bill of lading to be issued by
the carrier, master, or agent of the carrier to the shipper shall, if
the shifp r so demands, be a “shipped” bill of lading: Provided,
That if the shipper shall have previously taken up any document of
title to such goods, Le shall surrender the same as against the issue
of the “shipped” bill of lading, but at the option of the carrier such
document of title may be noted at the port of shipment by the car-
rier, master, or agent with the name or names of the ship or ships
upon which the goods have been shipped and the date or dates of
shipment, and when so noted the same shall for the pu of this
section be deemed to constitute a “shipped” bill of lagx A

(8)_ Any clause, covenant, or agreement in a contract of carriage
relieving the carrier or the ship from liability for loss or damage to
or in connection with the arising from negligence, fault, or
failure in the duties and obligations provided in this section, or

such liability otherwise than as provided in this Act, shall
be null and void and of no effect. A benefit of insurance in favor
of the carrier, or similar clause, shall be deemed to be a clause reliev-
ing the carrier from liability.
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RIGHTS AND IMMUNITIES

Sec. 4. (1) Neither the carrier nor the ship shall be liable for loss
or damage arisin% or resulting from unseaworthiness unless caused
by want of due diligence on the part of the carrier to make the shi
seaworthy, and to secure that the ship is properly manned, e%ui .
and supplied, and to make the holds, refrigerating and coo. cham-
bers, and all other parts of the ship in which goods are carried fit
and safe for their reception, carriage, and preservation in accordance
with the provisions o garagraph (1) of section 3. Whenever loss
or damage has resulted from unseaworthiness, the burden of proving
the exercise of due diligence shall be on the carrier or other persons
claiming exemption under this section.

(2) Neither the carrier nor the ship shall be responsible for loss
or damage arising or resulting from—

(a) Act, neglect, or default of the master, mariner, pilot, or the
serv:ﬁ\ts of the carrier in the navigation or in the management of
the ship;

_(b) Fire, unless caused by the actual fault or privity of the car-
Tier;
(c) Perils, dangers, and accidents of the sea or other navigable
waters;

d) Act of God;

e; Act of war;

f) Act of public enemies;

EF) Arrest or restraint of princes, rulers, or people, or seizure
under legal process;

%h) Quarantine restrictions;

i) Act or omission of the shipper or owner of the goods, his
agent or representative;

(j) Strikes or lock~uts or stoppage or restraint of labor from
whatever cause, whether partial or general: Provided, that nothing
herein contained shall be construed to relieve a carrier from respon-
sibility for the carrier’s own acts;

(k) Riots and civil commotions;

(1) Saving or attempting to save life or property at sea;

(m) Wastage in bulk or weight or any other loss or damage
arising from inherent defect, quality, or vice of the goods;

n; Insufficiency of packing;
o) Insufficiency or inadequacy of marks;
p; Latent defects not discoverable b{ due diligence; and

Any other cause arising without the actual fault and privity
of the carrier and without the fault or neglect of the agents or serv-
ants of the carrier, but the burden of proof shall be on the person
claiming the benefit of this exception to show that neither the actual
fault or privity of the carrier nor the fault or neglect of the agents
or servants of the carrier contributed to the loss or damage.

(8) The shipper shall not be responsible for loss or damage sus-
tained by the carrier or the ship arising or resulting from any cause
without the act, fault, or neglect of the shipper, his agents, or his
servants,

(4) Any deviation in saving or attempting to save life or prop-
erty at sea, or any reasonable deviation shall not be deemed to
an infringement or breach of this Act or of the contract of carriage,
and the carrier shall not be liable for any loss or damage resulting
therefrom: Provided, however, That if the deviation is for the pur-

ose of loading or unloading cargo or passengers it shall, prima
acie, be regarded as unreasonable.
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(5) Neither the carrier nor the ship shall in any event be or
become liable for any loss or damage to or in connection with the
transportation of tﬁoods in an amount exceeding $500 per package
lawful money of the United States, or in case of goods not ship
in packages, per customary freight unit, or the equivalent of that
sum in other currency, unless the nature and value of such goods
have been declared by the shifper before shipment and inserted in
the bill of lading. This declaration, if embodied in the bill of
lading, shall be prima facie evidence, but shall not be conclusive
on the carrier.

By agreement between the carrier, master, or agent of the carrier,
and the shipper another maximum amount than that mentioned in
this paragraph may be fixed: Provided, That such maximum shall
not be less than the figure above named. In no event shall the
carrier be liable for more than the amount of damage actually
sustained.

Neither the carrier nor the ship shall be responsible in any event
for loss or damage to or in connection with the transportation of
the goods if the nature or value thereof has been knowingly and
fraudulently nisstated by the shipper in the bill of lading.

(6) Goods of an inflammable, explosive, or dangerous nature to
the shipment whereof the carrier, master or agent of the carrier,
has not consented with knowledge of their nature and character,
may at any time before discharge %e landed at any place or destroyed
or rendered innocuous by the carrier without compensation, and the
shipper of such goods shall be liable for all damages and expenses
directly or indirectly arising out of or resulting from such shipment.
If any such goods shipped with such knowledge and consent shall
become a danger to the ship or cargo, they may in like manner be
landed at any place, or destroyed or rendered innocuous by the
carrier without Eabihty on the part of the carrier except to general
average, if any.

SURRENDER OF RIGHTS AND IMMUNITIES AND INCREASE OF RESPONSI-
BILITTES AND LIABILITIES

Skc. 5. A carrier shall be at liberty to surrender in whole or in

art all or any of his rights and immunities or to increase any of

is nsibilities and liabilities under this Act, provided such
surrender or increase shall be embodied in the bill 0? lading issued
to the shipper.

The provisions of this Act shall not be applicable to charter
parties; but if bills of lading are issued in the case of a ship under
a charter party, they shall comply with the terms of this Act.
Nothing in this Act shall be held to prevent the insertion in a bill
of lading of any lawful provision regarding general average.

SPECTAL CONDITIONS

Skc. 6. Notwithstanding the provisions of the preceding sections,
a carrier, master or agent of the carrier, and a shipper shall, in
regard to any particular goods be at liberty to enter into any agree-
ment in any terms as to the responsibility and liability of the carrier
for such goods, and as to the rights and immunities of the carrier in
respect of such goods, or his ogligation as to seaworthiness (so far
as the stipulation regarding seaworthiness is not contrary to public
policy), or the care or diligence of his servants or agents in regard
to the loading, handling, stowage, carriage, custody, care, and dis-
charge of the s carried by sea: Provided, That in this case no
bill of lading has been or shall be issued and that the terms agreed
shall be embodied in a receipt which shall be a nonnegotiable
document and shall be marked as such.
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Any agreement so entered into shall have full legal effect: Pro-
m'ded{ at this section shall not apply to ordinary commercial
shipments made in the ordinary course of trade but only to other
shipments where the character or condition of the property to be
carried or the circumstances, terms, and conditions under which the
carriafe is to be performed are such as reasonably to justify a
special agreement.

Skc. 7. Nothing contained in this Act shall prevent a carrier or a
shipper from entering into any agreement, stipulation, condition
reservation, or exemption as to the responsibility and liability of
the carrier or the ship for the loss or damage to or in connection
with the custody and care and handling of goods prior to the loading
on and subsequent to the discharge from the ship on which the
goods are carried by sea.

Skc. 8. The provisions of this Act shall not affect the rights and
obligations of the carrier rnder the provisions of the Shipping Act,
1916, or under the provisions of sections 4281 to 4289, inclusive, of
the Revised Statutes of the United States, or of any amendments
thereto; or under the provisions of any other enactment for the time
being in force relating to the limitation of the liability of the owners
of seagoing vessels.

TITLE II

SecrioN 9. Nothing contained in this Act shall be construed as
permitting a common carrier by water to discriminate between com-
peting shippers similarly placed in time and circumstances, either
(ag with respect to their right to demand and receive bills of lading
subject to the provisions of this Act; or (b) when issuing such bilis
of lading, either in the surrender of any of the carrier’s rights and
immunities or in the increase of any of the carrier’s responsibilities
and liabilities pursuant to section 5, title I, of this Act; or (c) in any
other way proﬁibited by the Shipping Act, 1916, as amended.

Sec. 10. Section 25 of the Interstate Commerce Act is hereby
amended by adding the following proviso at the end of paragraph 4
thereof: “Provided, however, That insofar as any biH of lagin
authorized hereunder relates to the carriage of goods by sea, suc
bill of lading shall be subject to the provisions of the Carriage of
Goods by Sea Act.”

Sec. 11. Where under the customs of any trade the weight of any
bulk cargo inserted in the bill of lading is a weight ascertained or
acce ted%)y a third party other than the carrier or the shipper, and
the Fact that the weight 1s so ascertained or accepted is stated in the
bill of lading, then, notwithstanding anything in this Act, the bill
of lading shall not be deemed to be prima facie evidence against the
carrier of the receipt of goods of the weight so inserted in the bill
of lading, and the accuracy thereof at the time of shipment shall
not be deemed to have been guaranteed by the shipper.

Seo. 12. Nothing in this Act shall be construed as superseding any
gart of the Act entitled “An Act relating to navigation of vessels,

ills of lading, and to certain obligations, duties, and rights in con-
nectjon with the carriage of property”, approved February 13, 1893,
or of any other law which would be applicable in the absence of this
Act, insofar as they relate to the duties, responsibilities, and liabili-
ties of the ship or carrier prior to the time when the are loaded
on or after the time they are discharfed from the ship.

Sec. 13. This Act shall apglly to all contracts for carriage of goods
by sea to or from ports of the United States in foreign trade. As

used in this Act the term “United States” includes its districts, terri-



74ra CONGRESS. SESS. II. CHS. 229, 230. APRIL 16, 1936.

tories, and poesessions: Provided, however, That the Philippine
Legislature may by law exclude its application to transportation to
or from ports of '.Ke Philippine Islands. The term “foreign trade”
means the transportation of goods between the ports of the United
States and porta of foreign countries. Nothing in this Act shall
be held to apply to contracts for carriage of goods by sea between
any port of the United States or its possessions, and any other port
of the United States or its possessions: Provided, however, That any

bill of lading or similar document of title which is evidence of a »

contract for the carriage of goods by sea between such ports, con-
taining an express statement that it shall be subject to the pro-
visions of this Act, shall be subjected hereto as fully as if subject
hereto by the express provisions of this Act: P.rwz'z'rlpj'fwther, That
every biﬁ of lading or similar document of title which 1s evidence of
a contract for the carriage of goods by sea from ports of the United
States, in foreign trade, shall contain a statement that it shall have
effect subject to the provisions of this Act.

Sec. 14. Upon the certification of the Secretary of Commerce that
the foreign commerce of the United States in its competition with
that of foreign pations is prejudiced by the provisions, or any of
them, of title I of this Act, or by the laws of any foreign country
or countries relating to the carriage of goods by sea, the President
of the United States may, fromn time to time, by proclamation, sus-
pend any or all provisions of title T of this Act for such periods
of time or indefinitely as may be designated in the proclamation.
The President may at any time rescind such suspension of title I
hereof, and any provisions thereof which may have been suspended
shall thereby be reinstated and again apply to contracts thereafter
mado for the carriage of goods by sea. Any proclamation of sus-
pension or rescission of any such suspension shall take effect on a
date named therein, which date shall be not less than ten days from
the issue of the proclamation.

Any contract for the carriage of goods by sea, subject to the pro-
visions of this Act, effective during un{ {:}riod when title I hercof,
or any part thereof, is suspended, shal subject to all provisions
of law now or hereafter applicable to that part of title I which may
have thus been suspended.

Sec. 15. This Act shall take effect ninety days after the date of
its approval; but nothing in this Act shall apply during a})eriod
not to exceed one year following its approval to any contract for the
carriage of goods by sea, made before the date on which this Act
is apgroved, nor to any bill of lading or similar document of title
issued, whether before or after such date of approval in pursuance
of any such contract as aforesaid.

Srz::. 16. This Act may be cited as the “Carriage of Goods by Sea
Act.

Approved, April 16, 1936.

{CHAPTER 230.)
AN ACT

To amend section 51 of the Judicial Code of the United States (U. B. C,, title
28, sec. 112).

Be it enacted by the Senate and House of Representatives of the

United States of America in Congress assembled, That section 51 of u;

tfh'lal Judicial Code (U. S. C., title 28, sec. 112) is amended to read as
OolIOWS

Seo. 51. Crvi, Surrs; Waers 10 BE BroueHT.—EXCept as pro-
vided in the five succeeding sections, no person shall be a in
one district for trial in another, in any civil action before a district
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MALOOF & BROWNE LLC DAVID T. MALOOF

411 Theodore Fremd Avenue, Suite 190
Rye, New York 10580

Telephone (914) 921-1200

Telecopier (914) 921-1023

E-mail: dmaloof@maloofandbrowne.com

May 10, 2022
Via Email Via Email
Barbara L. Holland, Esq. Mark E. Newcomb, Esq.
President Chair of the Carriage of Goods Committee
Maritime Law Association Maritime Law Association
Collier Walsh Nakazawa LLP Zim American Integrated Shipping Services
450 Alaskan Way South, Suite 200 5801 Lake Wright Drive
Seattle, WA 98102 Norfolk, VA 23502
Tel: (206) 930-7331 Tel: (757) 450-1178
Email: barbara.holland@cwn-law.com Email: newcomb.mark@us.zim.com

Re:  The Result Together of Sompo and AS Fortuna Decisions: The
Collapsing World of Shipowner Liability Under U.S. Law for Mass
Shipping Casualties

Dear Ms. Holland and Mr. Newcomb:

I have been a member of the Maritime Law Association of the United States
(“MLA”) for 36 years and am a leading international maritime lawyer specializing in cargo claims,
representing shippers and insurers subject to the transportation laws discussed herein. It is my
intention in this letter to respectfully request an opportunity to address the MLA (alone or as part
of a panel discussion) during its October meeting at the Hotel Del Coronado in San Diego,
California, on the above subject.

The topic of my presentation will be the suddenly collapsing and radically changing
world of liability under United States law for mass shipping casualties in view of the two seemingly
irreconcilable decisions in the Second Circuit (and other similar decisions) concerning Covenant
Not To Sue / Exoneration Clauses on one hand, and the restricted scope of liability of Non-Vessel
Operating Common Carriers on the other.

1) In a case that I handled, Sompo Japan Ins. Co. of Am. v. Norfolk S. Ry. Co.,
decided in 2014 (copy enclosed), the Second Circuit ruled that so-called
Covenant Not To Sue or Exoneration Clauses which have been customarily
included in bill of lading terms, but rarely, if ever, enforced, are suddenly
enforceable and entirely forbid an aggrieved cargo owner or insurer from filing
suit for cargo damage and loss against the actual Carmack (and, presumably,
COGSA) carrier in whose custody caused the loss, and instead require suit to
be filed against the carrier issuing the first bill of lading, who may or may not
actually be a performing carrier, and who might not have ever handled the cargo
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atall. 762 F.3d 165, 178-84 (2d Cir. 2014) (hereinafter, the “Sompo Decision™).
This would presumably cover bills of lading issued by a Non-Vessel Operating
Common Carrier ("NVOCC"), many of whom routinely issue bills of lading
containing these same clauses.

2) In another case that I handled, Chubb Seguros Peru S.A. v. As Fortuna Opco
B.V., a district court in the Southern District of New York recently decided
(copy enclosed), that a NVOCC, being a shipper with respect to the actual
performing carrier, has no liability which would be premised upon any duty to
provide a seaworthy vessel, insofar as a NVOCC, in its capacity as shipper with
respect to the actual performing carrier, has no ability to inspect the condition
of, or direct the operation of, the vessel. No. 1:20-CV-3392 (ALC), 2022 WL
973708, at *2-3 (S.D.N.Y. Mar. 31, 2022) (hereinafter the “AS Fortuna
Decision”).

Insofar as it has become the norm in the maritime industry that any one
consignment of cargo might be booked through one, two, or even three NVOCCs before finally
being booked by the last NVOCC with an actual vessel operating common carrier (or, perhaps,
with an ocean carrier that does not in fact even operate the vessel, but instead shares space on
another company’s vessel pursuant to a vessel sharing agreement), any of which intermediary
carriers would likely have a Covenant Not To Sue / Exoneration Clause in the fine print of its bill
of lading, the decisions in the Sompo and AS Fortuna Decisions would seem to be in direct
opposition to each other. Indeed, if both decisions are followed to their logical conclusions,
few carriers will now even be held liable for the consequences of the vessel’s unseaworthiness.
This is a radical change! The vessel owner/operator would be entirely precluded from any
liability, and be shielded from even being named as a defendant in court, pursuant to the Sompo
Decision, and the NVOCC that is supposed to be the only party subject to suit pursuant to the
Sompo Decision would have no liability for any unseaworthy condition on the vessel pursuant to
the AS Fortuna decision.

These decisions will wreak havoc in the context of large containership losses,
specifically the pending litigations concerning the Yantian Express, Maersk Essen and Maersk
Eindhoven casualties, to name only a few. Though the cases cited above are in the Second Circuit,
it is a fact that similar cases, and the same resulting problems, are emerging in the other significant
federal circuits in this country.

It is respectfully submitted that new congressional legislation, such as an
amendment to the Carriage of Goods by Sea Act, is now urgently required to repair the unintended
damage that these cases has caused, in a way that makes practical sense and recognizes that it
makes no sense at all for the Courts to be issuing decisions that have the practical result of entirely
precluding suit against an actual vessel owner, to recover for damage caused by an actual
unseaworthy condition on that vessel.

I therefore request the opportunity to address the membership of the MLA during
the MLA’s its October 24-30, 2022, meeting at the Hotel Del Coronado in San Diego, California.



I thank you in advance for your consideration in respect of the foregoing, and
respectfully request that you contact me at your earliest convenience so we can discuss this matter
further.

Very Truly Yours,
N 5

e 7 al I S o 4
> ¥ / /

David T. Maloof

DTM/crd
Encls.

CC via Email:

Brian P.R. Eisenhower, Esq.

Vice Chair of Carriage of Goods Committee
Maritime Law Association

Hill Rivkins LLP

45 Broadway, Suite 1500

New York, NY 10006

Tel: (212) 669-0617

Email: beisenhower@hillrivkins.com
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118TH CONGRESS
1ST SESSION

S [ ]
AN ACT

To amend the Carriage of Goods by Sea Act, and for other purposes.

Be it enacted by the Senate of the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Carriage of Goods by Sea Modernization and Equity for
American Shippers Act”.

SECTION 2. MODERNIZING THE CARRIAGE OF GOODS BY SEA ACT TO PROVIDE
EQUITY TO AMERICAN SHIPPERS

(a) The Carriage of Goods by Sea Act, April 16, 1936, ch. 229, 49 Stat. 1207, as amended
by Pub. L. 97-31, §12(146), Aug. 6, 1981, 95 Stat. 166, is amended—

1)

2)

3)

by striking “$500 per package lawful money of the United States, or in case of
goods not shipped in packages per customary freight unit, or the equivalent of
that sum in another currency” from Title I, Sec. 4(5) and inserting “666.67 units
of account (Special Drawing Rights as determined by the International
Monetary Fund) per package or unit or 2 units of account per kilogram of gross
weight of the goods lost or damaged, whichever is the higher” in its place.

by striking “the owner or the charterer” from Title I, Section 1(a) and inserting
“the owner or the charterer or a Non Vessel Operating Common Carrier
pursuant to 46 U.S.C. § 40102(17)(B)” in its place.

by striking “obligations provided in this section” from Title I, Sec. 3(1)(8) and
inserting “obligations provided in this section, or otherwise requiring that
claims or suits be filed against only one specific carrier and/or precluding
claims or suits being filed against any other carrier or servant or subcontractor
hired by the carrier, and/or precluding suit from being filed against the Carrier
in the port of shipment or the port of delivery” in its place.

(b) Effective Date.—This Act and the amendments made by this Act take effect on January
1*" on the year following enactment.
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118TH CONGRESS
1ST SESSION

HR.[ ]
AN ACT

To amend the Carriage of Goods by Sea Act, and for other purposes.

Be it enacted by the House of Representatives of the United States of America in Congress

assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Carriage of Goods by Sea Modernization and Equity for
American Shippers Act”.

SECTION 2. MODERNIZING THE CARRIAGE OF GOODS BY SEA ACT TO PROVIDE
EQUITY TO AMERICAN SHIPPERS

(c) The Carriage of Goods by Sea Act, April 16, 1936, ch. 229, 49 Stat. 1207, as amended
by Pub. L. 97-31, §12(146), Aug. 6, 1981, 95 Stat. 166, is amended—

4)

5)

6)

by striking “$500 per package lawful money of the United States, or in case of
goods not shipped in packages per customary freight unit, or the equivalent of
that sum in another currency” from Title I, Sec. 4(5) and inserting “666.67 units
of account (Special Drawing Rights as determined by the International
Monetary Fund) per package or unit or 2 units of account per kilogram of gross
weight of the goods lost or damaged, whichever is the higher” in its place.

by striking “the owner or the charterer” from Title I, Section 1(a) and inserting
“the owner or the charterer or a Non Vessel Operating Common Carrier
pursuant to 46 U.S.C. § 40102(17)(B)” in its place.

by striking “obligations provided in this section” from Title I, Sec. 3(1)(8) and
inserting “obligations provided in this section, or otherwise requiring that
claims or suits be filed against only one specific carrier and/or precluding
claims or suits being filed against any other carrier or servant or subcontractor
hired by the carrier, and/or precluding suit from being filed against the Carrier
in the port of shipment or the port of delivery” in its place.

(d) Effective Date.—This Act and the amendments made by this Act take effect on January
1*" on the year following enactment.
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