\ vy \150 Sr‘”’r .

i e~ (99%- 159

= -

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY | J—’—L A- O {

3" ﬁ‘ %

g MI ¢ ‘ " WASHINGTON, D.C. 20460

'e g . R

{mmﬁo
APR 10 998
OF FICE OF
N ENFCRCEMENT AND
COMPLIANCE ASSUF_{ANCE
MEMORANDUM

~ SUBJECT: Issuance of Final Supplemep

I

Environmental Projects Policy.

FROM: Steven A. Herm

_TO': . Regional Admixtisﬁators

[ am pleased to issue the final Suppiemental Environmental Projects (SEP) Policy, the -
product of almost three years of experience implementing and fine-tuning the 1995 Interim
Revised SEP Policy. It is also the product of the cooperative effort of the SEP Workgroup,
compnsed of representatives of the Regions; various OECA offices, OGC and DOJ. Thxs Pohcy
is effectlve May 1, 1998, and supersedes the Interim SEP Pohcy :

Most of the changes made to the Interlm SEP Pollcy are clanﬁcatmns to the existing

| language. “There are no radical changes and the basic structure and operatlon of the SEP Pohcy

remains the same. The major changes to the SEP: Pohcy mclude

Q_Qmm_umxm_j The ﬁnal SEP Poltcy contams anew sectlon to
; encourage the use of community inpit in developing projects in
~ "appropriate cases and there is a new penalty mitigation factor for
. community input, We are preparing a public pamphlet that explains the
Polxcy in sunple terms to facﬂltate unplementatlon of thjs new section.

2. Qateggnes_qf_Am@leBmmt& The categones of acceptabie projects

" have remained largely. the same, with some clanﬁcatlons and a few
- substantive changes “There is now a new “other” category under which
) worthwhtle projects that do not fit w1th1n any of the defined categories, but
. aré otherwise consistent with all other provisions of the SEP Policy, may
quahfy as SEPs with advance OECA approval. The site assessment

. '-m'subcategory has been revxsed and renamed to’ “CnVll'Oﬂnlcntal quahty o e

- assessments.” The ermronmenta.l managernent system subcategory has
,been eliminated.
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3. Use of SEPS to Mitjgate Stipulated Penalties, The final SEP f’clicy
prohibits the use of SEPs to mitigate claims for stipulated penalties, but
does indicate that in certain defined extraordinary circumstances, I may

2

approve a deviation from this prohlbmon

4, 'Egnglgzﬁg_lgp_lgﬁgn_MemmlggL The penalty calculation éteps have been better

defined and broken into five steps rather than three. . A calculation worksheet, .
keyed.to the tekt of the Policy, has been added. . The penalty mmgatlon guxdellncs .

have not been substantlvely changed only clarified.

3. Legal Guidelines, The legal guldehnes have been rev1sed to 1mprove clarity and
provide better guidance. - The nexus legal guideline has been revised to make it °
-gasier to apply. The fifth legal guideline concerning appropriations has been

revised and subdivided' into four Sections. '

, Questlons regardmg the final SEP Pohcy should be directed to Ann Kline (202 564-
01 19) in.the Multimedia Enforcement Division. -

Attachxnent

“cc: (w/attachment)
- OECA Office Directors

‘Regional Counsels, Regions X
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" Chief, DOJ, EES
W 1t \ b
David Hindin, Chair, EPTDD
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Effective May 1, 1998

A. . INTRODUCTION
1. . Background.

In settlements of environmental enforcement cases, the U.S.. Environmental Protection

Agency (EPA) requires the alleged violators to achieve and maintain compliance with Federal

" environmental laws and regulations and to pay a civil penalty. . To further EPA's goalsto protect
and enhance public health and the environment, in certain instances environmentally beneficial
projects, or Supplemental Environmental Projects (SEPs), may be part of the settlement. This
Policy sets forth the types of projects that are permissible as SEPs, the penalty mitigation .
appropriate for a particular SEP, and the terms and conditions under which they may become part
of a settlement.. The primary purpose of this Policy is to encourage and obtain environmental =
and public health protection and improvements that may not other'mse have occurred thhout the
settlement mcennves prov1ded by tlus Pollcy : :

In setthng enfo'rcetnent actions, EPA requires alleged violators to promptly cease the . -
violations and, to the extent feasible, remediate any harm caused by the violations. EPA also -
. 'seeks substantial monetary penalt:les in order to-deter noncomphance ‘Without penalties,
A regulated éntities would have an incentive to delay compliance until they are caught and ordered
.~ %0 comply. Penalties.promote environmerital. compliance.and help protect public health by
' deterrmg future. violations by the same: wviolator and deterring violations by other members of the
regulated commumty Penalties help ensure a national level playing field by ensuring that
. -violators do not obtain an unfair economic advantage over their competitors who made the
necessary expendltures to comply on time. Penalties also.encourage régulated entities to adopt
pollution prevention and recycling techmques in order to- rmmrmze their poliutant dxscharges and
~.reduce their potentlal llabxhtles ' o
' Statutes adxmmstered by EPA generally contain penalty assessment cntena that a court or
adrnlmstmuve law judge must consider in determmmg an appropnate penalty attrialora
" hearing. ‘In the settlement context, EPA generally follows these criteria in exercising its ,
discretion to establish an appropriate settlement penalty. In-establishing an appropriate penalty,
EPA considers such factors as the econormc benefit associated with the violations; the gravity or
seriousness of the violations, and pnor history of violations. Evidence of a vmlator's

" commitment and ability to perform a SEP is also a relévant factor for EPAto con51der o

- establishing an appropriate settlement penalty All else being equal the final settlement penaity
~will be lower for a violator who agrees to perform an acceptable SEP compared to the vwlator
“who does not agree to perform a SEP T -
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—(2) -~ Ensure that all legal guidelines; mcIudmg Tiéxus, are satisfied. (Section €)™

T

The Agency encourages the use of SEPs that are consistent with this Policy: SEPs may
not be appropriate in settlement of all cases, but they are an important part of EPA's enforcement
program. While penalties play an important role in environmental protection by deterring
violations and creating a level playing field, SEPs can play an additional role in securing
srgmﬁcant environmental or public health protection and improvements. SEPs may be
particularly appropriate to further the objectives in the statutes EPA administers and to achieve
other pohcy goals 1nclud1ng promotmg pollutlon preventron and envrronmental JllSthC

2. tj venti ironi ustice

The. Pollution Prevention Act of 1990 (42 U.S.C. -§ 13101 et seq., November 3, 1990)
identifies an environmental management hrerarchy in which pollution "should be prevented or

~ reduced whenever feasible; pollution that cannot be prevented should be recycled in an
_ envn'onmentally safe manner whenever feasible; pollution that cannot be prevented or recycled
" should bé treated in an environmentally safe manner whenever feasible; and disposal or other -
" 'release into the environment should be employed only as a last resort ..." (42 U:S.C. §13103).-

Selection and evaluation of proposed SEPs should be conducted generalty in accordance with

this hierafchy of environmental management, i.e., SEPs involving pollutron prevention

- techniques are preferred over other types of reduction or control strategies, and this can be

reflected in the degree of consideration accorded toa defendant/respondent before calculation of,

.‘ ,the fmal monetary penalty

Further there is an acknowledged concern, expressed in Executlve Order 12898 on .- -

_ envrronrnental justice, that certain segments- of the- -nation’s population, i e, low-meome and/or . o
_ .mmonty populations, are disproportionately burdened by pollutant exposure. . Emphasizing. SEPs . ...
- . in communities where environmental justice concérns are present helps ensure that persons who

spend srgmficant portions of their time in areas, or depend on food and ‘water sources located

- near, where the violations occur would be protected.. Because environmental justice is not a
_'specific techmque or process but an overarching goal, it-is not listed as a particular SEP category,

_but EPA encourages SEPs in commumtles where envrronmental Justrce rnay be an issue..

In evaluatmg a proposed project to detenmne if it quallﬁes asa SEP and then deterrnmrng RN

how much penalty mitigation'is appropnate, Agency enforcement and complrance personnel

o .should use the followmg ﬁve-step process:.

(1) Ensure that the prOJect meets the basic’ deﬁmtton ofa SEP (Section B) -

(3)  Ensure that the project fits w1th1n one (or more) of the desrgnated categories of SEPs.
' (Sect;lon D) ' .

@) b . Determine the appro.pnate amount: of penalty rmtrgatlon “(Section E)

(%) Ensure that the project satrsﬁes all of the nnplementatlon and other cntena.* C : '
S (SectronsF G H 'andJ) . SR e T o ' )

RN . et e
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4. Applicability

This Policy revises and hereby snpersedes the February 12, 1991 Policy on the Use of

- Supplemental Environmental Projects in EPA Settlements and the May 1995 Interim Revised -

Supplemental Environmental Projects Policy. This Policy applies to settlements of all civil
judicial and administrative actions filed after the effective date of this Policy (May 1, 1998), and
to all pénding cases in which the government has not. teached agreement in pnnmple with the

alleged vwlator on the specific terms of a- SEP e e -

This Pohcy applies to all-civil judicial and administrative enforcement actions taken '

~under the authority of the énvironmental statutes and regolations that EPA administers. It also

may be used by EPA and the Department of Justice in reviewing proposed SEPs in seftlement of
citizen suits. This Policy also applies to federal agencies that are liable for the payinent of cml

' penalties. Claims for snpulated penalties for violations of consent decrees or other settlement
' agreements may not be mitigated by the use of SEPs.!

~Thisisa settlement Polrcy and thus is not intended for use by EPA, defendants, '

respondents, courts or administrative law judges-at a hearing or'in‘a trial,” Further, whethér the

Agency decides to accept a proposed SEP as part of a settlement, and the amounit of any penalty

" mitigation that may be given for a particular SEP, is purely within EPA's discretion. Even
. though a project appears to satisfy all of the provisions of this Policy, EPA may decide, for one

" or more reasons, that 2 SEP is'not approprtate (e.g., the cost of reviewing a SEP proposal is”

- excessive, the over51ght costs of the SEP may be too high, the defendant/respondent may not

have the ability or rehablhty to complete the proposed SEP, or the deterrent value of the mgher :

Tlus Pohcy estabhshes a framework for EPA to use in exerc1smg 1ts enforcement

' dlSCrCthIl in detemnnmg appropnate settlements In some cases, apphcatlon of this Policy ma)t
.. not be appropriate, in whole or part. In such cases, the litigation team may, W1th the advance
- approval of Headquarters, use an alternanve or modified approach

K In extraordmary c1rcumstances the Assnstant Admm:strator may consnder miti gatmg potennal

R sttpulated penalty hablllty usmg SEPs where (1) desplte the clrcumstances gwmg rise to the claim for

obhganon to lmplement the SEP; (2) there is o negative lmpact on the deterrent purposes of stipulated
. penaities; and (3) the set:tlement agreement establishes a range for sttpulated penalty liability for the .
| violations at issue.. For’ example ifa respondent/defendant has violated a settlement agreement: which .
_provides that a violation of X reqmrement subjects ittoa stipulated penalty between $1,000 and-$5,000, '

then the Agency may consuder SEPs in determmmg the speclﬁc penalty amount that should be

' demanded.
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* beneficial projects before the enforcement process commenced, the initial penalty calculation could be
- lower due to the absence of recalcitrance; no- history of othHer vislations, good fa:th efforts less seventy
of the v1olanons ora shorter duratron of the v:olatrons —_ ‘

.case such an acnv:ty does not qual:fy as a SEP.

B.  DEFINITION AND KEY CHARACTERISTICS OF A SEP

" Supplemental environmental projects are defined as environnlentally beneficial projécts

" which adefendantfresponden_t agrees t0 undertake in settlement of an enforcement acrio'n, but

which the defendant/respondent is not otherwise legally required to perform. The three

bolded key parts of this definition are elaborated below.

"Environmentally beneficial" means a SEP must imp‘rove;protect;'-or'reduce riskstg 7
public health, or the environment at large.. While in some cases a SEP may provide the alleged
violator with certain benefits, there must be no doubt that the pro;ect pnmanly beneﬁts the
public health or the environment. : :

"In settlement of an enforcement action” means: 1) EPA has the opportumty to help
shape the scope of the project before it is lmplemented and 2) the project is not commenced until -
after the Agency has identified a vmlanon (e.g. issued a notice of violation, adnnmsuatwe order
or complaint).? :

"Not otherwise legally.required to perform means"” the project o'r“Taétii?iiSV"ié"riot tequffeci -

, by any federal, state or local law or regulation. Further, SEPs cannot mclude actions which the
. defendantlrespondent is likely to be reqmred to perform :

' (a) as’ 1njunct1ve relief® in the instant case,
-(b) as injunctive reliefi in another lega.l actlon EPA or another regulatory agency could
"bring; : :
(¢} aspart of an ex:stmg settlement or order in another legal actlon, or
. (d) by a state or local reqmrement

i

SEPs may mclude activities which the defendant/respondent wﬂl becorne legally obligated to

" . undertake two or more years in the future, if the project will result in the facility coming into
- comphance earher than the deadhne Such "accelerated comphance projects are not allowable,

. 2 Since the primary purpose of this Pohcy is to obtain envrronmental or pubhc health beneﬁts that --

"may not have occurred "but for" the settlément, projects which the defendant has previously committed

to perform or have been started before the Agency has identified a violation are not ehgrble as SEPs.

"Projects which have been committed to or started before the identification of a violation may mitigate the -

penalty in other ways. Dependmg on the specifics, if a regulated entity had initiated- €nvironmentally,

3 The statutes EPA administers generally provrde a court wrth broad authonty to order a defendant to -
cease its vnolat:ons take necessary steps to prevent future vro!atlons, and to remediate any, harm caused -
by the violations. If a court is likely to order a defengiant to perform a specxf' ¢ activity ir. - cart’=ular
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however, if the regulation or statute provides a benefit (e. g a hrgher emission limit) to’ the
defendant/respondent for early compliance: ‘ '

_ Also, the performance of a SEP reduces neither the stringency nor timeliness:
requirements of Federal énvironmental statutes and regulations. Of course, performance of a .
SEP does not alter the defendant/respondent's obhgatlon to remedy a v1olat10n expedrttously and
_return to compllance ‘

¢. LEGAL GUIDELINES

.EPA has broad discretion to settle cases, including the discretion to include SEPs as an .
-appropriate part of the settlement. The legal evaluation of whether a proposed. SEP is within -
~ EPA's-authority and consistent with all statutory and Constitutional requirements may be a . -
" complex task. Accordrngly, this Pohcy uses five legal guidelines to ensure that our SEPs are
-within the Agency's and a federal court's authonty, and do not un- afoul of any Cons’ntutronal or
statutory. requirements,* - .

—_ d -

1. A project cannot be ,inconsistent With any' provision of 'the underlying statutes.

2. AH prq;ects must advance at. least one of the objectives of the enwronmental statutes
" that are the basis of the enforcement action and must have adequate nexus. Nexus is the
relatlonshrp between the vmlatmn and the proposed prolect ThlS relattonshlp exists only
if: : : .

 a. the project.is de51gned to. reduce the hkehhood that sumlar violations w111
- occur in the future or : :

b. ‘the project reduces the adverse unpact to publxc health or the envuoument to
. whlch the wolatlon at 1ssue contributes; or

. -c. the pro_leet reduces the overa.ll nsk to pubhc health or the envrronment
- potentlally aﬁ"ected by the vxolatron at issue.

Nexus is easier o establtsh if the primary. 1mpact of the pmJect is at the site where the "
‘alleged violation occurred or at a different site i in the same ecosystem or within the =~
- mlmedlate geographrc’ area_ Such SEPs may have sufficrent nexus. even 1f the SEP

* These legal gutdelmes are based on federal law as it applles to EPA States ma)f have more or less
ﬂexrb:ltty in the use of SEPs dependmg on their laws.

5 The immediate geographtc area wrll generallv be the area wrthm a 50 mrie radius of the-site on
. whtch the violations ~curred. - Frosystem <> Zog: phic proxlm"y i<not by itself a sufficient basis for
7 nexus:a pro;eet miairst alwa;s satrsi' 4y suoparagraph a, b erc m fite uet sition. of nexus. In some cases, a .

- - T . sl ad A

.
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addresses a different pollutant in a different medium. In limited cases, nexus may exist
even though a project will involve activities outside of the United States;® The cost of a
~ project 1s not relevant to whether there is adequate nexus.

3. EPA may not play any role in managing.or controlling ‘ﬁmds that may be set aside or
escrowed for performance of a SEP. Nor may EPA retain authority to manage or
administer the SEP. EPA may, of course, perform oversight to ensure that a project is
implemented pursuant to the provisions of the settlement and have Iegal recourse if the

' SEP is not adequately performed.

4. The type and scope of each project are defined . in the signed settlement agreement.
Thrs means the "what, where and when" of a project are defined by the settlement

-agreement Settlements in which the defendant/respondent agrees to spend a certain sum

of money on a pI'O_]eCt(S) to be defined ' later (after EPA or the Department of Justice SIgI‘lS‘ .

- the settiement agreement) are not allowed.

federal agency’s obhgatron to perform a parttcular activity. Conversely, ifa -
federal statute prohibits the expenditure of federal resources on a particular

" activity, EPA cannot conSIder pI'O_] ects that would appear to c1rcumvent that
prohibition ‘ ‘ :

L5 L acA project cannot be used to satisfy EPA’s statutory obhgatron or.another

b A prOJect may not provide EPA or any federal agency with additional

- resources to perform a partlcular activity for which Congress has specifically

. appropriated funds. * A project may not provrde EPA with-additional resources-to -
- perform a partlcular actwrty for which Congress has earmarked fundsiinan -

* appropriations committee report.”  Further, a project cannot be used to satisfy
"EPA’s statutory or earmark obligation, or another federal agency’s statutory

* obligation, to spend funds on a particular activity. A project, however, may be

related to-a particular activity for whrch Congress has Speclﬁcaliy appropnated or

- earmarked funds. -

_'c.- A project may not provrde addrtmnal resources to support specrﬁc activities
. -performed by EPA employees or EPA contractors. For example, if EPA has

e deve_loped,a brochure to help a segment of the regulated community comply with

- project may be performed ata facrhty or sate not owned by the defendant/respondent

S Al projects Whlch would mciude actmtles outsrde the U.S. must be approved in advance by
Headquarters and/or the Departrnent of Justlce Scc section J. :

_ : 7 Bevmark+ 2re instructions for changes to EPA’s dlscrettonary budget authorlty made by
éppropnatlons co'nmrttce in. cornmrttee reports ‘that the Agency generally honors as " satter of prrin y. h
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* environmental requirements, a project may. not directly, or indirectly, provide
additioualreSources to revise, copy or distribute the brochure.

" d. A project may not provide a federal grantee with addltronal funds to perform a
specific task identified within an assistance agreement.

D. CATEGORIES OF SUPPLEMENTAL-'ENVIRONMENTAL PROJECTS

EPA has 1dent1fied seven specific categorles of prOJects which may qualify as SEPs. In
order for a proposed project to be accepted as a SEP, it must satisfy the’ requtrements of at least
‘one category plus all the other requlrements estabhshed in this Polrcy

10 Puhhc Health

, A pubhc health- pro;ect provrdes dlagnostlc, preventatrve and/or remed1a1 components of
" human health care which is related to the actual or potential damage to human health cavsed by
the violation. This may include epidemio logtcal data collectiorand analysis, medical = -~
. examinations of potentrally affected persons, collection and analy51s of blood/ﬂmd/ tissue

) samples ‘medical treatment and rehabrhtatron therapy

Publrc health SEPs are acceptable only where the pnmary beneﬂt of the project is the
' populatlon that. was harmed or put at’ nsk by the v1olatlons '

. A pollution prevention project is one which reduces the generation of poilition through
"source reduction," i.¢., any- practice whrch reduces the amount of any hazardous substance, -
pollutant or contaminant entering any waste stream or otherwise being released into the ‘
© ‘environment, prior to recycling, treatment or dtsposal (After the pollutant or waste stream has
- been generated, pollution prevention isno longer possible and the waste must be handled by
E appropnate recycimg, treatment, eontauunent, or. dtsposal methods ) :

. Source reductron may include eqmpmcnt or teclmology modlficatlons _process or
procedure modtﬁcattons, reformulation or. redesrgn of products; substitution of raw materials,

~and improvements in housekeepmg, maintenance, trammg, mventory cotitrol, or other operation -

and maintenance procedures. Pollution prevention also includes any project which protects
. natural resources through' conservation or increased efﬁc1ency in the use of* energy, water or’
. other. materials.-- In-process recycling;"-wherein waste miaterials: produced during @ e
: rnanufactunng process are retmned dlrectly to productron as raw matenals on Slte is consrdered

a pollutton preventlon pro;eet. , : : :

nall cases, for a pmject to meet the deﬁmtlon of pollutlon prevent.ton, there must be an '

overall decrease in the amount and/or toxxcrty of pollutton re a.sed tn tlw ermrn-_-- -zat ol
.t I P ' ‘
' .. "'."f*i.::;?-" T g e T
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merely a transfer of pollution among media. This decrease may be achieved directly or through
increased efﬁcrency (conservation) in the use of energy, water or other materials. This is
consistent with the Pollution Prevention Act of 1990 and the Administrator’s "Pollution”
Prevention Pollcy Statement New Drrectrons for Environmental Protectlon " dated June 15,
1993 :

3. ti uction
If the pollutant or waste stream already has been generated or released a pollutron
' reduction approach -- which employs recycling, treatment, containment or disposal techniques --.
. may be appropriate. ' A pollution réduction project is one which results in a decrease in the
amount and/or toxicity of any hazardous substance, pollutant or contaminant entering any waste
~stream or otherwise being released into the environment by an opérating business or facility by a
means which does not qualify as pollutron preventron - This may include the’ mstallatlon of
‘more effective end-of-process control or treatment technology, or improved containment, or safer
_ disposal of an existing pollutant source. Pollution reduction also includes "out-of-process"
. recyclmg," wherein industrial waste collected after the manufactunng process and/or consumer
‘waste matenals are used as raw materrals for productlon off-gite; = o, e -

4 Enmmnmentalﬁeﬁaratrm_md_ﬂmteguan .

; An envrronmental restoration and protectron project is ‘one which - enhances the condition .
.. of the ecosystem or 1mmed1ate geographrc area adversely affected.’ 8 These projécts may be used
_ to restore or protect hatural envrronments (such as ecosystems) and man-made environments,

' such as facilities: and burldmgs This category also includes any project wtuch protects the

s ,ecosystem “froin actual or potentral damage resultmg from the violation-or improves the ovérall

“condition of the ecosystem Examples of such projects include: restoration of a wetland in the

- ,:same ecosystem along the same avian flyway in which the facrhty is located; or purchase and’
L management ofa watershed area by the defendant/respondent to protect a drinking water. supply

" where the violation (e. g.,a reporting v1olat10n) did not directly damage the watershed but.

- potentrally could lead to damage due to unreported dlseharges ‘This. .category also rncludes

.+ projects which provrde for the protection of endangered species (e.g., -developing couservatron
- programs or protectmg habltat cntrcal to the well-bemg ofa speeles endangered by the

v1olat10n) : ,
_ In some pro_;ects where a defendant/respondent has agreed to restore and then- protect
. certain lands the questlon anses as to whether the proyect may mclude the creation or

8 If EPA lacks authonty to reqmre repalr of the damage caused by the v:olatron, then repau' :tself may '

S 'constltute a SEP

9 Slmply preventmg new dlscharges 1nto the ecosystem, as opposed to taking afﬁrmatrve action *
, drrectly rélated to preserving existing cond:trons at a-property, would not constitute & restoration :: d o
protectlon proyect, but may ﬁt mto another category such as pollutlon p"eventron cr m"t..zer. reduetron S

"_h
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maintenance of cenam recreational xmprovemcnts ‘such as hiking and blcycle trails. The oosts
associated with such recreational improvements may be included in the tota] SEP cost provided .
they do not impair the environmentally beneficial purposes of the project and they constifute
only an incidental portion of the total resources spent on the project.

In some projects wherc the patties intend that the property be protected so that the
ecological and pollution reduction purposes of the land are maintained in perpetuity, the | .
 defendant/respondent may sell or transfer the land to another party with the established resources
and expertise to perform this function; such as a state park authonty In some cases, the U.S.
Fish and Wﬂdlife Servme o the National Park. Semce may be able to perform this function. \?

Wlth regard to man-made envzronmcnts such projects may mvolve the remedxanon of |
facilities and buildings, provided such activities are not otherwise legally rcqmred This includes
the removal/mmgatmn ‘of contaminated materials, such as soils, asbestos and lead paint, whlch -
arca contmumg source of releases and/or threat to mdmduals - :

5 | Asg ;' ssments mf Aggizs

st A mm

L Assessments and audlts if thcy are not othcmse avaxlable as injunctwe rehef are
potennal SEPs under this category. "There aré three types of projects in this category: a.
. pollution prevention assessments; b. ermromnental quality assessments; and c. comphance
-.audits. . These assessments and audits are only asceptable as SEPs when. the
defendantfrespondem agrees to provide EPA with a copy of the report, The results. may be made
* available to the public, except to the extent they consntutc conﬁdanua} busmess information
pursuant to 40 CPR Part 2, Subpart B." s :

. a mmmmmmsgmgm; are systematxc, mtemal revxews of specxﬁc processes o
" and operations demgned to 1dent1fy and provide information about opportumtxes to reduce the

" use, production, and generatxon of toxic and haza:dous matenals and other wastes, . To be ehglble L

for SEPs, such assessments must be conducted using a recognized pollution prevention

. assessment or waste minimization procedure to reduce the likelihood of future violatioos. o
. Pothition prevention assessments are acceptable as SEPs without an implemeéntation comrmtment o
by the défendant/respondent. Implementation is not réquired because drafting implementation
requirements before the results of an assessment are known is difficult. - Further, many of the

) xmplementanon recommcndanous may consutute hctmtles that are in the. defendant/rtspondent'
" own econormc mterest .’ . RIS .

~

, _Emmnmgnmj_ggﬂm_mmms are mvesngatlons of: the condmon of the
env;ronment at,a site not owned or operated by 1 the defendant/respondent the environtent .
: unpacted by a s1te ora facxhty regm'dlcss of whether the sne or faclhty zs owned or 0perated by

- 10 These federal agencles have exphclt statutory authonty to accept g:ﬂs of iand and money in’
certain circumstances. All projects with these federal agencies must beé reviewed and appmved m
advance by legal counsel in the agf:ncy, ‘usually the SOIIC“QJ 3 Uff ce in thc De'"rtm ant of tbe Intenor.



N

SEP Policy . : - : page 10

the defendant/respondent; or threats to human health or the environment relating to a site or a
facility regardless of whether the site or facility is owned or operated by the
'defendant/respondent. These include, but are not limited to:_ investigations of levels or sources
of contamination in any environmental media at a site; or monitoring of the air, soil, or water -
quality surrounding a site or facility. To be eligible as SEPs, such assessments must be
conducted in accordance with recognized protocols, if available, applicable to the type of
assessment to be undertaken. Expanded sampling or momtormg by a defendant/respondent of

" its own emissions.or operations dogs not qualify as-a-SEP to-the-extent it is-ordinarily -

“available as injunctive relief.

. Environmental quality assessment SEPs may not be performed on the following types of
sites: sites that are on the National Priority List under CERCLA § 105, 40 CFR Part 300,
Appendix B; sites that would qualify for an EPA removal action pursuant to CERCLA §104(a)
and the National Oil and Hazardous Substances Pollution:Contingency Plan, 40 CFR § 300.415;" -
" and sites for which the defendant/respondent or another party would likely be ordered to perform -
- a remedlatlon activity pursuant to CERCLA. §106 RCRA §7003 RCRA 3008(h), CWA § 311, '
-or another federa.l law

S mmmmmmmmmm mdependent evaluatlons of a-

‘ ‘defendant/respondent's comphance status with environmental requirements. Credit is only glven
.- for the costs associated with conducting the audit. While the. SEP should require all violations
. drscovered by the audit to he promptly corrected, no credit is given for remedying the wolatlon ,
since persons are requlred to achieve and maintain comphance with environmental requlrements
In general, comphance audits are acceptable as SEPs only when the defendant/respondent i isa .
© small business-or small commumty .-

(I Enmmnmem@_ls_o_mnlmﬂmnmnm -
... An environmental compliance promotion project provides training or technical support to" -

, Q_th;r_memb_em of the regu.lated community to: 1) identify, achieve and maintain compliance
- with, apphcable statutory and regulatory requirements or 2) go beyond comphance by reducing
" the generation, release or disposal of pollutants beyond legal requirements. For these types of
projects, the defendant/respondent maylack the experience, knowledge or ability to 1mplement

- the: prolect itself, and, if so, the defendant/respondent should be requrred to contract with an. .
?appropnate expert to develop and unplement the comphance promouon project. Acceptable ‘

n . For purposes of thlS Policy, a srnal] busmess is owned by a. person or another entity that employs
- 100 or fewer individuals. Small businesses oould be mdlvrduals -privately held corporations, farmers,
landowners partnershlps and others A small commumty is one oomprlsed of fewer than 2, 500 persous.

L 12 Smee most large oompames routmely conduct compllance audlts to mitigate ‘penalties for such
. audits would reward violators for performmg an activity that most companies already do. In.contrast,
" . these audits are ol .ommonly done by small busmesses perhaps because such audlts rnay be too

,xpmswe e - -

-u;-h'_-" o
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projects rnay mclude for example, produemg a seminar directly related to eorrectmg wrdespread
. or prevalent violations within the defendant/ respondent s economic sector.’

, Envrronmental compliance promotion SEPs are acceptable only where the primary
' nnpact of the project is focused on the same regulatory program requrrernents which were
violated and where EPA has reason to believe that compliance in'the sector would be
significantly advanced by the proposed project. For example, if the alleged violations involved
Clean Water Act pretreatment violations, the compliance promotion SEP must be directed at- -
ensuring compliance with pretreatment requirements. Environmental compliance promotion
SEPs are subject to special approval requrremen_ts per Section J below.

7. Em lgrgglngy" E. lann in. g and Preparedness

: An emergency planmng and preparedness prOJect provides assmtance -- such as

‘ computers and software, communication systems, chemical emission detection and inactivation |
_ eéquipment, HAZMAT equipment, or training - to a responsﬂ)le state or local emergency .

' response or plamung entity.. This is to’enable these organizations to fulfill their obligations under * -

. the' Emergency Planning and Community Right-to-Know Act-(EPCRA)to collect informiationto” .~~~

assess-the dangers «of hazardous chemicals present at facilities within their jurisdiction, to . A
develop emergency response plans to train emergency response personnel and to better respond.
o to chemical spllls : : -

EPCRA requrres regulated sources to provide mfonnatlon on ehermcal producmn, :
. . storage and use to State, Emergency Response Commissions (SERCs) ‘Local Emergency

. Planning Cominittees (LEPCs) and Local Fire Departments (LFDs).. Tlns enables states and
- local commuriities.to plan for and respond effectively to-chemical accidents and inform .
. -.potentially affected citizens of the risks posed by chermcals present in their communities, thereby
.enabling them to. protect the envrronment or €cosysterms which-could be damaged by.an accident. .

", . Failure to ‘comply with EPCRA impairs the ability of states and local communities to meet therr

: _'obhgatlons and places emergency response personnel the pubhc and the env1ronment at nsk
'from a chernlcal release : : o

Emergency planmng and preparedness SEPs are aeceptable where the pnmary impact of
the project is within the same emergency planning district or state aﬁ‘ected by the vrolanons and

~ EPA has not previously provided the’ ennty with financial assrstanee for the same purposes as the |
= proposed SEP.. Further, this type of SEP i is allowable only when the SEP involves non-cash

-assistance and there are violations of EPCRA or reporting v1olat10ns under CERCLA § 103, or .
'CAA § 112(r) or vmlatrons of other .emergency plannmg, sprll or release requrrements aIleged in
a_'thecomplamt T P C e e e

. 8. - Other mg s of Projects
‘ PI‘O_]GCtS determined by the case team to have envrronmenta.l ment whrch do not ﬁt within
... atl least one of the seven categones above but that are. otherwrse fully consistent w1th all stier

i3, b e At
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. prov:stons of this Pohcy, may be accepted wtth the advance approval of the Ofﬁce of
Enforcement and Compliance Assurance..

9. rA‘.t i eot_etae P
' 'l”he‘following are examples of the types of projects that are not allowable as SEPs:

~a. _ General public educational or public environmental awareness projects, e.g.,
sponsoring public seminars, conducting tours of envnronmental controls at a facility,
promoting recycling ina commumty, ; :

b. » Contnbutlons to envtronmental research at a college or university;

C. Conducting a project, which, though beneficial to a community, is unrelated to
_environmental protection, e.g., making a contribution to a non-profit, public interest, -
environmental, or' other charitable organization or donating playground equipment;

d. Studles or assessments without a- requlrement to-address the problems identified” 7 -
i in the- study (except as provided for i m§DS5 above)

_e.' : PI‘O] ects which the defendant/reSpondent will undertake, in whole-or part, wnh .
low-interest: federal loans, federal contracts, federal grants, or other forms of federal
“financial asmstance or non-ﬁnanmal assmtance (e. g loan guarantees)

R _',_C'ALC'UIQATI'ONOFTtm'FINAL-PEN;&LTY:‘--7‘4--'_- e

_ Substantlal penalties are an unportant part of any settlement for legal and policy reasons.

- 'Wlthout penaltles there would be no detefrence, as regulated entities would have little:incentive

L -to comply. Additionally, penalties are necéssary as a matter of faxrness to those reg'ulated entities h

. that make the necessary expenditures to comply on time:" violators should not be allowed to - '
- obtam an economic advantage over then competxtors who comphed

- Asa general rule, the net costs tobe 1ncurred by a violator i in perfonmng a SEP may be '
considered as one factor in determining an appropriate settlément amount. In settlements in
- which defendantlrespondents commit to conduct a SEP, the final settlement penalty must
- equal or exceed either: ) the économic benefit of noncomphance plus 10 percent of the -
grawty component, orb) 25 percent of the gravnty component only; whichever is greater
o Calculatmg the ﬁnal penalty ina settlement whlch mcludes a SEP isa ﬁve step process
- Each of the five steps is explained below. The five steps are also sumrnanzed in the penalty
calculanon worksheet attached to thzs Pohcy :
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Step 1 ent t Without
_ a. The applrcable EPA penalty polrcy 1s used to calculate the economtc benefit of
noncomphance :
b.- The applicable EPA penalty policy is used to calculate the grayity component of the
- penalty. The gravity component is all of the penalty other than the identifiable economic

benefit amount, after gravity. has been ad_]llSth by all other factors in the penalty policy (e- g ,
' _audlts good faith, lltlgatlon cons1derat10ns) except for the SEP. '

c. The amounts in steps t.a and b are added. Thissum is the rmmmum arnount that
would be necessary to settle the case without a SEP. |

ep2: Minimum Pena itha S

The mlmmum penalty amount must equal or exceed the economic beneﬁt of

noncompliance plus- 10 percent of the gravity component or 25 percent,of the’ grawty component- T

only, whtchever is greater The minimum penalty arnount is calculated -ask follows

o a .;Calculate 10 percent of gravrty (multiply amount instep 1. b by 0.1).
Sobe . "Add economic benefit (amount in step 1.a) to amount in step 2.a.
c "Calculate 25 percent of gravity (mult:ply amount in step' 1.b by 0. 25).
o d Identlfy the rmmmum penalty amount the greater of step 2 cor step 2.b.13.
- | 'e.' . 77 .. . . . t . - . .. | L}
o The net present after-tax cost of the SEP heremafter called the "SEP COST," is the -
- maximum amount that EPA 1 may take into consrderatron in deterrmmng an appropriate penalty .

- . mitigation for perfonnanoe of a SEP." In order to fac111tate evaluation of the SEP COST of a
. proposed project, the Agency has developed a computer model calléd PROJECT. There are

. three types of costs that may be associated with performance of a SEP (which are entered into the -

" .. PROJECT model); capital costs (e.g.; eqtupment buildings); -one-time nondeprecrable costs

(e g removmg contammated rnatenals, purchasmg land developmg a compllance promotlon

13 Pursuant to.the February 1995 Revrsed Interim Clean—Water Act‘Settlement Penalty Pohcy, sectlon T

V a smaller mmnmum penalty amount may be allowed for a mumctpahty

- 14 A copy of the PROJECT computer program so&ware and PROIECT User s Manuai may be
: purchased by calling that National Technology Information Service at (800) 553- 6847, and askmg for L
~ Document #PB 98-500408GElI, or they may be downloaded from the World Wtde Web at :

“httn /lwww e, g,oviocczumodelsf” L c e T e R
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seminar); and annual operatton costs and savings (e.g., labor, chemlcals water, power, raw
materials). 15

To use PROJECT, the Agency needs reliable estimates of the costs associated with a
defendant/respondent's performance of a SEP, as well as any savings due to such factors as
energy efficiency gains, reduced materials costs, reduced waste disposal costs, or increases in
productivity. For example, if the annual expenditures in labor and materials of operating a new
waste recycling process is $100,000 per year, but the new process reduces existing hazardous
waste disposal expenditures by $30, 000 per year, the riet cost of $70 000 is entered into the -
PROJECT model (vanable 4). : :

In order to run the PROJECT model properly (i.e., to produce a reasonable estimate of the’

- ‘net present after-tax cost of the project), the number of years that annual operatlon costsor .
savings will be expended in performing the SEP must be specified. ‘At 2 minimum, the _
defendant/respondent must be required to implement the project for the-same number of years "
used in the PROJECT model calculation. (For example if the settlement agreement requires the

'_defendant/respondent to Operate the SEP equipment for two years, two.years 'should be entered as -
the input for. number of years of annual expense-in-the PROJECT model:)--If certain costs or' -
‘'savings appear. speculatrve, they should not be entered into the PROJECT model. The PROJECT

-madel is the prtmary method to determine the SEP COST for purposes of negottattng
settlements . . .

, EPA does not-offer tax advtce on whether a regulated entlty may deduct SEP
* expenditures from its income taxes. If a defendant/responderit states that it will not deduct the

* . cost of a SEP from its taxes and it is w:lllng to comuiit to this-in the settlement document, and

-provide the Agency with certrﬁcatlon upon.completion of the SEP that it has ot deducted the
- SEP. expendrtures the. PROJECT model calculation should be adjusted to calculate the SEP'Cast: -
u‘ -without reductions for taxes.” This is a simplé. adJustment to the PROJECT model: justentera’ o
-zero for _vartable 7, the marginal tax rate.’ ifa business is not willing to make this cominitment, . -

5 The PROJECT calculatéd SEP Cost is a reasonable estimate, and'not an ei-tac‘ after-tax
calculation. PROJECT does not evaluate the potential for market benefits which | may accrué with the
: performa.nee of 4 SEP (e.g., increased sales of a product, improved corporate public image, or improved
~ employee morale) Nor.does it conmder costs tmposed on the government, such asthe costto the.
Agency for oversight of ‘the SEP, or the burden of a lengthy negotiation with a defendant/ respondent '
who does not propose a SEP until late in the settlemént process; such factors may be consxdered in-.
’ determ:mng a mlttgatron percentage rather than in calculatmg after-tax cost. . '

I B L e et

16 See PROJECT User’s Manual January 1995 If the PROJECT model appears mappropnate toa .

particular fact situation, EPA Headquarters should be corisulted to identify an alternative approach. -For R

example, PROJECT does not readily calculate the cost of an accelerited. eompltance SEP. Thecostof . - |
" such a SEP is only the additional cost ‘associated w1th doing the prOJect early (ahead of the, regulatory '

: requtrement) and it needs to be calculated in a sltghtly dtfferent manner, Please co'tsult wrth the Oﬁ' ice B

. Of Regu latory Enforcement for dtrecttons on how to oalculate the *:osts of st .-\-ow
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the marginal tax rate in variable 7 should not be set to zero; rather the default settings (or a more
precise estimate of the business’ ma:gmal tax rates) should be used in variable 7.

If the PROJECT model reveals that a project has a negative cost dunng the period of
~ performance of the SEP, this means that it represents a positive cash flow to the
defendant/respondent and is a profitable project. Such a project is generally not acceptable as a-
_SEP. If a project generates a profit, a defendant/respondent should, and probably will, based on
its own economic interests, implement the project. While EPA encourages regulated entities to
undertaké environmentally beneficial projects that are economically profitable, EPA does not
~ believe violators should receive a bonus in the form of penalty mitigation to undertake such
projects as part of an énforcement action. EPA does not offer subsidies to complying compames
to undertake profitable environmentally beneficial ‘projects and it would thus be inequitable and
. perverse to provide such subsidies only to violators. In addition, the primary goal of SEPs is to
.. secure a favorable environmental or public health outcome which would not have occurred but -

. for the enforcement case settlement. To allow SEP penalty mxtlgatlon for proﬁtable pl‘OjECtS

would thwart this goal.17 o

S_p_AL.&_Mugaqul_P_ch.magQ Aﬁer the SEP COST has been calculated, EPA should

' ‘cletenmne what percentage of that cost may be applied as mitigation aga.mst the amount EPA
would settle for but for the SEP. The quality of the SEP should be examined as to whether and
how effectively it achieves-each of thc followmg 31x factors listed below (The factors are not

- listed in pnonty order.) :

e &eneﬁmue_mblmm:gmm_t_u;ge ‘While all SEPs beneﬁt pubhc health or-

the ‘environment, SEPs which-perform well on this factor will result in significant and -
' quantifiable reduction in discharges of pollutants to the environment and the reduction in
. risk to the general public. SEPs also will perform well on this factor to the extent they
result in significant and, to the extent possible, measurable progress in protecting and
restormg ecosystems (mcludmg wetlands and cnclar| gered spectea habttats)

.. Imﬂa_t_x_v_enggs SEPs which perform welI on. IhJS factor will further the development,. -
o lmplementatmn, or dissemination of innovative processes, technologiés, or methods

‘which fnore effectively:. reduce the generation; release or disposal of pollutants; conserve
. natural resources; restore and protect ecosystems; protect endangered species; or promote

- comphance This includes 'V'technology forcmg techniques which may establish new
regulatory “benchmarks " SR - -

.ooon The penalty m:tlgatxon gmdelmes prov:de that the amount of mtt:ganon should not exceed the net -

cost of the project. To prowde penalty mltlgatlon for prof' tablP projects would be provxdmg a Cl‘Bdlt in-
. excess'of net costs. - - : .
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° " Environme gtgl Justice. SEPs which perforrn well on thlS factor will mmgate damage or
* reduce risk to minority or low income populations which may have been
disproportionately exposed to pollution or are at environmental risk.

. Community Input. SEPs which perform well on this factor will have been developed

taking into consideration input received from the affected community. No credit should
- be given for this factor if the defendant/respondent did not actwely participate in
soliciting and mcorporatmg pubhc input into the SEP. .

e Mu!pmedlg [mpacts. SEPs which perform well on this factor will reduce emissions to

more than one medtum

- ® _ Mmm;_ﬁemﬂgn SEPs Wthh perform well on this factor will develop and

implement pollution prevention techmques and pracnces

The better the performance of the SEP under each of these factors the higher the

appr0pnate mmgatmn percentage. The percent of penalty mitigation is. within EPA’s discrétion; .. -

there is no presumption as to the correct percentage of mitigation:- The- mltlgatlon percentage
should not exceed 80 percent of the SEP-COST, w:th two excepnons
' '.(1) For small businesses, govemment agencxes or entmes and non—proﬁt orgamzatlons
" this mitigation percentage of the SEP COST may be ‘set as high as 100 percent if tne
defendant/respondent can demonstrate the project is of outstandmg qualxty ‘

(2) Fe or any defendant/respondent if the-SEP Implements pollutlon preventlon, the
. mitigation percentage of the SEP COST may be set as high as'100.percent if the-
- defendant/respondent can demonstrate that the prozect is'of outstandmg quahty

- "If the government must allocate s;gmﬁcant resources to momtonng and revrewmg thew - .

S -1mplementation of a prOJeet, a lower mttiganon percentage of the SEP COST may be: appropnate

In admunstratwe enforcement actions in Whl(:h there is a statutory limit (commonly

. called “caps”)on the total maximum penalty that may be sought in a single action, the cash
_penalty. obtained plus the amount of penalty mltlgatlon credit due to the SEPs shall not exceed
_the limit. . . l , : :

&_M_.h._ﬂEP_Mmgmmn_AnmL The SEP COST (ealculated pursuant to step 3) is -

‘ .'multlphed by the mitigation percentage (step 4.a) to obtain the SEP mitigation amount, whlch is ‘
the amount of the SEP cost that may be'used in pgtg_n_@lly_ mmgatmg the prehmmary settlement.._ s e

penalty ’ _ : }
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tep 5: Final eenel'

5 A The SEP m1t1gat10n amount (step 4 b) is then subtracted ﬁ'om the settlement
amount without a SEP (step 1.c).. :

S b The greater of step 2.d or step 5.a is the minimum final settlement penalty
allowable based on the performance of the SEP.

F. LIABILITY F OR PERFORMANCE

Defendants!respondents (or their successors in interest) are responsrble and legally
. liable for ensuring that a SEP is completed satisfactorily. A defendant/respondent may not .
transfer this responsibility and habthty to someone else, commonly called a third party. - Of
course, a defendant/respondent may use contractors or consultants to asstst itin’ 1mplement1ng a
SEP !8 .

- G. OVERSIGHT AND DRAFTING ENFORCEABLE SEPS

The settlement agreement should accurately and completely describe the SEP. (See:

" related legal guideline 4 in § C above. ) It should describe the specrﬂc actions to be performed by
the defendant/respondent and provide for a; reliable and- objectwe means to verify that the
defendant/respondent has timely completed the project. This may- require the -
defendant/respondent to 'submit periodic reports to EPA. The defendant/respondent rnay utthze

" an outside auditor to verify performance, and the defendant/respondent should be made -
responsrble for the cast of any such activities. The’ defendant/respondent remains responsrble for
<" the quality and timeliness of any actions pcrfor'ned Or any reports prepared or subtmtted by the
~auditor: A final report: certxﬁed by an appropriate corporate official;. acceptableto EPAY and
ev1dencmg completton of. the SEP and docum:entmg SEP expendltures shou]d be requwed

'I‘o the extent feasrble, defendant/respondents should be requzred to quantlfy the beneﬁ
assoc1ated with the project and provide EPA with a repost setting forth how the benefits were- ,
measured or estimated, The defendant/respondent should agree that whenever it publnctzes S
‘a SEP or the results of a SEP, it will statejn a prominent manner that the pro_]eet 1s bemg
undertaken as part of the settlement of an enforcement actlon. ’ S :

The d.raftmg of a SEP wﬂl vary dependmg on whether the SEP is betng performed as part-

. of an administrative or judicial. enforcement action. ‘SEPs with long implementation schedules. . . e

“(é.g., 18 months or longer), SEPs which requxre ‘EPA review and comment on interim 1mlestone ‘
actwmes and other complex SEPs may not be appropnate in- adrrumstratne enforcement h

0

18 Non-prof’ t orgamzattons Such as unlversmes and publlc mterest groups rnay function as -
r‘r‘ntra ors or consultants B .

L I
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actions. Specific guidance on the proper draftmg of settlement documents requiring SEPs is
prov1ded in a separate document. . .

H. FAILURE OF A SEP AND STIPULATED PENALTIES

If a SEP is not completed satlsfactonly, the defendant/respondent should be requ:red
pursuant to the terms of the settlement document, to pay: stipulated- penalties for i its failure.
- Stipulated penalty habxhty should be established for each of the scenanos set forth below as
appropriate to the individual case, .

1. . Except-as prov1ded in paragraph 2 immediately below, if the SEP is not

completed satisfactorily, 2 substantial stipulated penalty should be required. Generally, a
substantial stipulated penalty is between 75 and 150 percent of the amount by which the o
settlement penalty was mltlgated on account of the SEP. .

> : '2. -If the SEP is not completed satisfactorily, but the defendant/respondent

- a) made good faith and timely efforts to-complete'the project; and by certifies, 7~ =77 o

‘'with supporting documentation, that at least 90 percent of the amount of
money which was required to be spent was expended on the SEP, no st1pulated
penalty is necessary

3. . Ifthe SEP is satisfactorily completed, but the defendant/respondent spent less

- than 90 percent of the amount of money required to be spent for the project, a small.

stlpulated penalty should be required.- Generally, a small sttpulated penalty is between 10

and 25 _percent of the amount by which the settlement penalty was miti igated on account .
- .,of the SEP o : ‘

4, ‘If the SEP is satlsfactonly completed, and the defendant/respondent spént at least
90 percent of the amount of money requlred to be spent for the prOJect no stlpulated '
penalty is necessary. : '

_ The determmatlons of whether the SEP has been satisfactorily completed (i.e., pursuant
to the terms of the agreement) and whether the defendant/respondent has made 4 good faith,
- timely effort to implement the SEP should be reserved to the sole discretion of EPA, especlally

. inadministrative actions in which there is often no formal dlspute resolutxon process.
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I. . COMMUNITY INPUT

In appropnate cases, EPA should make special efforts to seek mput on project proposals
from the local community that may have been adversely impacted by the violations.!® Soliciting
community input into the SEP development process can: result in SEPs that better address the
needs of the impacted community; promote environmental justice; produce better community
understanding of EPA enforcement; and improve relations between the commumty and the .
violating facility. Community involvement in SEPs may be most appropriate in cases where the . -
range of possible SEPs is great and/or muitiple SEPs may be negotlated

When soliciting commumty mput the EPA negotlatlng team should foIlow the four
’ guldehnes set forth below.

" 1. Community input should be sought after EPA knows that the defendanit/respondent is -
interested in doing a SEP and is willing to seek community input, approximately how
much money may be available for doing a SEP, and that settlement of the enforcement

- action is likely. If these conditions are not satisfied, EPA will have very httle mformatlon -

_to provxde communities regardmg the scope of possible SEPs s e '

2. The EPA negotlatmg team should use both mformal and formal methods to contact the .
l_cal commumty Informal methods may involve telephone calls to local community -
organizations, local churches, local elected leaders, local chambers of commerce, or other
. groups. Since EPA may not be able to identify all interested commumty groups a pubhc
' nottce ina local newspaper may be approprlate ,

3. To.ensure that commumnes have a meaningful opportumty to partlmpate the EPA. .
negotiating team should provide information to communities about what SEPs are, the
“opportunitiés and limits of such projects, the confidential. nature. of settlement

- negotiations, and the reasonable pOSSIblhtleS and limitations in the current enforcement
action. This can be done by holding a public meetmg, usually in the evening, at a. local
school or facility.. The EPA negotiating team may wish to use community outreach

" experts at EPA or the Department of Justice in conducting this meeting. Somettmes the
.defendant/respondent may play an active role at thls meeting and have its own experts
assxst in the process. :

_A4 After the'initial pubhc meetmg, the extent of commumty input. and parhcxpanon m the
-SEP development process will have to be determmed The amount of input and -
partwtpat;on is likely to vary. with each case. Except in extraordmary circumstarices and

‘ 19 In civil _]udlclal cases, the Department of Justlce already seeks publtc comment on lodged consent .

decrees through a Federal Register notice. See 28 CFR §50.7. In certain administrative enforcement
actions, there are also public notice requ:rements that are followed before a settlement is finaltzed See
40 CFR Part22.77 :

,W1t.h agreement of the partzes representauves of community groups wﬂl not paruc1patem S s
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directly in the settlement negotiations. This restriction is necessary because of the
confidential nature of settlement negotiations and because there.is often no equitable -
process to determine which community group should dlrectly participate in the
negotiations.

J.  EPA PROCEDURES
L Aamm

The authority of a government official to approve a SEP is mcluded in the official's
authonty to settle an enforcement case and thus, SUbjSCt to the exceptions set forth here, no ,
. special approvals are required. The special approvals apply to both administrative and ]udlelal
enforcement actions as follows

~a.” ‘Regionsin wlueh aSEPis proposed for 1mplementat10n shall be glven the ,
opportumty to review and comment on the proposed SEP '

b, In all cases in whlch a pro_]ect may not fully eornp]y w1th the: provzsmns of this
" Policy (e.g., see footnote 1), the SEP must be approved by the EPA Assistant .
' Administzator for Enforcement and Compliance Assurance. Ifa prOJect does not o

fully comply with all of the legal guidelines in this Policy, the request for
approval must set forth a legal analysis supportmg the conclusion that the project

© is within EPA’S legal authonty and is not.otherwise’ 1ncon51stent vnth law.

c. .. Inall cases in whlch a SEP would 1nvolve activities outside the Umted States the _

<. SEP must be approved in advance by the ‘Assistant Administrator and, for jl.ldlClal RN

. .cases only, the Assistant Attorney General for the- Environment ana ‘\Iann'al
Resou:ces Dmsmn of the Department of JU.SUCG

- .d. - . Inall cases in whlch an enwronmental compliance promotlon projeet (seetion '
.. D6)ora prOJeet in the “other” category (seetlon D.8) is contemplated, the project

- must be approved in advance by the appropnate office in OECA, unless otherwise
delegated

In each case in whlch a SEP is. meluded as part of 2 settlement, an explanatmn of the SEP.
“With supporting materials (including the PROJECT model printout, where applicable) must be
included as part of the case file. The explanation of the SEP should explain how the five steps
set forth in Section A.3 above have been used to evaluate the project and include a description of
_ the expécted benefits associated w1th the SEP.. The explanatxon ‘must include a description by the :
nforcement attorney of how nexus and the other legal gmdel.nes are satlsﬁed
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Documentation and explanations of a particular SEP may constitute confidential
settlement information that is exempt from disclosure under.the Freedom of Information Act, is
" outside the scope of discovery, and is protected by various privileges, including the attorney-
client privilege and the attorney work-product privilege. While individual Agency evaluations of
proposed SEPs are confidential, privileged documents, this Policy is a pubhc document and may
‘be released to anyone upon request. :

This Policy is primarily for the use of U.S. EPA enforcement personnel in settling cases.

_EPA reserves the right to change this Policy at any time, without prior notice, or to act at
variance to this Policy. This Policy does not create any rrghts dutles or obligations,
implied or otherwzse m any third, partzes '
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ATTACHMENT

SEP PENALTY CALCULATION WORKSHEET

This worksheet should be used pursuant to section E of the Policy.
Specific Applications of this Worksheet in a Case Are Privileged, Confidential Documents..

STEP | AMOUNT
STEP 1: CALCULATION OF SETTLEMENT AMOUNT WITHOUT A SEP.
f.a.  BENEFIT: The applicable p'enalt'y.pqlicy is used to calculate the $
- economic benefit of noncompliance. :
I.b.  GRAVITY: The applicable peﬁalty policy is ased to calculate the $. )
' gravity component of the penalty; this is gravnty after all adjustments
in.the applicable policy. S A .
- || 1.c. . = SETTLEMENT AMOUNT without SEP:_Sum of step-l.a plus 1.b._.. .

_s.‘i:‘_f__ L

STEP 2: CALCULATION OF THE MINIMUM PENALTY AMOUNT WITH A SEP

MODEL.

2a  10%of GRAVI'I'Y: Multiply amount in step 1.bby0.10 $ .

2b BENEFI’f PLUS 10% of GRAVITY: Sum of step 1.a plus step 2.a. $ .

2. 25% of GRAVITY: Multiply amount in step 1.b by 0.25. - $.

24 MINIMUM PENALTY AMOUNT: Select greatur of step 2.c orstep ._ | $
2.b.

STEP 3: CALCULATION OF THE SEP COST USING PROJECT $

AMOUNT.

STEP 4: CALCULATION OF MITIGATION PERCENTAGE AND MITIGATION

4.a.  SEP Cost Mitigation Percentagé. ‘Evaluate the project pursuént to the
.. - 6 mitigation factors in the Policy.. Mitigation percentage should not
- . exceed 80 % unless one of the exceptions applies.

%

4b. -~ SEP ‘Mitigation Amount. Multiply step3 by step 4.a-- o $..
S'I"EP':S: CALCULATION OF THE FINAL 'SETTLEME‘NT PENALTY.
S.a™ T Subtractstép4.bfrom step 1.c .7 TR o g el

Ns.b. Final Settlemen_t Penalty: Select greater of step 2.d of step 5.a..

o e G b 4 ——



