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MARITIME LAW ASSOCIATION OF THE UNITED STATES
Committee on Stevedores, Marine Terminals and Vessel Services
Report on Port Productivity and Labor
April 30, 2015

The following constitutes the Report on Port Productivity and Labor provided to
the Committee on Stevedores, Marine Terminals and Vessel Services at its annual
meeting at 11:00 a.m. at Thursday, April 30, 2015 provided by Deborah C. Waters,
Waters Law Firm, P.C., Norfolk, Virginia:

Port Congestion: Ports across the country have been stressed to maintain or increase
cargo throughput in the face of increased cargo volume, labor problems on the West
Coast and larger ships discharging a greater number of containers during a single port
call. Every large port has been called upon to increase it through-put to meet the demand.
As a result, the Federal Maritime Commission held a number of conferences to discuss
strategies for dealing with the crisis.

Port Volume: American Association of Port Authorities reported the U. S. Department
of Transportation forecasts that the amount of total freight moved through U.S. ports will
increase by 50% by the year 2020. ! It also reported 23 million jobs are generated
because of seaport activity. 2

American Association of Port Authorities had its annual meeting in Washington, D.C.
earlier this month and reported the estimated cost of repairing the aging U.S.
transportation infrastructure — including roads, rail, tunnels and bridges - will be $28.9
billion. The AAPA asserts transportation infrastructure is crucial to enable our seaports

! American Association of Port Authorities, Website, aapa-ports.org, “U.S. Public Port Facts,” April 29,
2015.
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to handle efficiently their expected cargo volumes. At the present time, port cargo
activity accounts for approximately one quarter of U.S. economic activity.

Panama Canal Expansion: United States marine terminals are feverishly preparing for
the opening of the improved Panama Canal. The completion date for expansion of the
Panama Canal has been pushed back yet another time, from April 2015 to April 2016.
The project includes deepening and widening of the Canal as well as addition of lock
capacity, all of which is expected to double its potential traffic flow. Canal
improvements will permit wider vessels carrying up to 13,000 TEU’s per vessel to
traverse the route. The channel currently accommodates vessels carrying only 5,000
TEUs.

Litigation against the New York/New Jersey Waterfront Commission:

The cases and legislative action described below are evidence of the ongoing battle
between labor and management on one hand and the Waterfront Commission of New
York Harbor on the other:

- Continental Terminals, Inc. v. Waterfront Comm 'n of New York Harbor, __ F.3d __,
215 WL 1499357 (2d Cir., April 2, 2015)

In this case, a warehouse operator in Jersey City, New Jersey sought a declaratory
judgment that its operation was not within the jurisdiction of the Waterfront Commission
of New York Harbor. The Commission filed a counter suit seeking a declaration that the
warehouse operation was within the jurisdiction of the Commission.

The facts were that at the pier large gantry cranes unloaded from large vessels containers
of coffee that were then moved to a place of rest on the marine terminal. At a later time,
Continental picked up its containers from the terminal and transported them to its
warehouse where its employees stripped the containers of their cargo and put it in the
warehouse and held it for its ultimate purchaser. In the process, Continental would also
weigh, sort and repackage some of the cargo.

Under the enabling statute, N.Y. Unconsol. Laws § 9806, the definition of “waterfront
facility” includes a “warehouse, depot or other terminal that is located within 1,000 yards
of any pier . .. and ... is used for waterborne freight in whole or in part.” In this case,
the parties disputed the definition of “pier” and whether the term was limited to structures
located on the water or whether it included the container yard. Of course, a measurement
from the edge of the waterside area to the edge of the Continental property was more than
1000 yards; a measurement from the landside edge of the container yard to the
Continental property was considerably less than 1000 yards. Upon consideration of the



matter, the Court declared the container yard fit the definition of a “wharf®” and found the
meaning of “pier” to be synonymous with the meaning of “wharf” and that it all was
contained within the marine terminal. *

The Court concluded the warehouse operator engaged in stevedoring operations and that
the warehouse fell within the definition of “other waterfront terminal” within the meaning
of the Waterfront Commission Act. Accordingly, the Court affirmed the decision of the
District Court holding the warehouse operations within the jurisdiction of the
Commission.

- New York Shipping Association, Inc., Metropolitan Marine Maintenance
Contractors’ Association, Inc., and International Longshoremen’s Association, AFL-
CIO, et al., v. Waterfront Commission of New York Harbor, Third Circuit Court of
Appeals, Consolidated Case Numbers 14-3956, 14-3957, 14-3958, 14-4278, 14-4279
and 14-4422.

On September 17, 2014, New York Shipping Association, Inc., Metropolitan Marine
Maintenance Contractors’ Association, Inc. and International Longshoremen’s
Association, AFL-CIO, et al., filed notices of appeal from orders entered in the United
States District Court for the District of New Jersey in which the District Court granted
Motions to Strike filed by the Waterfront Commission of New York Harbor.

In sum, the employers and labor jointly sought injunctive relief for refusal of the
Waterfront Commission to accept certification for hiring 682 additional employees to
work in and around the marine terminals to support the terminals’ cargo operations. The
Commission refused to approve the additional employees alleging the collectively-
bargained method by which employees are called to work each day discriminates based
upon race and gender. The NYSA and ILA alleged the Commission interfered with the
collective bargaining process and the resulting system of hiring and employing men and
women on the waterfront. The NYSA and ILA further alleged the Commission exceeded
its legislative grant of authority when it declared the hiring and registration system
undesirable and refused to certify the new hires given the fact the very system it declared
discriminatory was specifically protected in the original legislative Compact.

The cases are fully briefed and pending before the Third Circuit and are awaiting a
decision.

% The court quoted Oxford-English Dictionary Vo. XX 185 (2d Ed. 1989) as follows, “Wharf” “a place
raised or otherwise marked out on which stuff is deposited for subsequent removal to another place. “

* The Court ignored the fact that its own definition required Continental’s warehouse to be under the same
common ownership and control as the pier but it was not.
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In the meantime, the Port is undermanned and cargo operations are dramatically behind
schedule.

New Jersey Votes to Withdraw from the Waterfront Commission.

- March 9, 2015: The New Jersey Assembly voted 75-0 to withdraw the State of New
Jersey from the Waterfront Commission of New York Harbor, stating the
Commission no longer serves a purpose and impedes commerce. The Senate had
already passed the same bill. As of April 30, 2015, Governor Christie had not yet
signed the bill into law.

- The Waterfront Commission contends the action is unconstitutional and that New
Jersey cannot unilaterally withdraw from the Compact without the agreement of the
State of New York.

- The Commission was established in 1953 to combat organized crime on the
waterfront. The author of the bill asserted the powers of the Commission are
redundant with those of the State Police so the Commission is no longer necessary.
Furthermore, Employers are assessed a 2% payroll tax on all port employee hours to
pay for the operation of the Commission, adding to its unpopularity and increasing
the cost to ship cargo through New York

Labor:

International Longshore and Warehouse Union: Pacific Maritime Association
and ILWU began the collective bargaining process in April, 2014 and reached a tentative
agreement on February 20, 2015. On April 2, 2015, ILWU delegates at its convention
voted to recommend ratification of the tentative agreement. On May 22, 2015, Union
membership will vote on whether to accept the terms and conditions of the tentative
agreement. The ILWU represents approximately 20,000 dockworkers in 29 ports on the
West Coast of the United States.

International Longshoremen’s Association: High-ranking representatives of
USMX and ILA met in Florida in February to discuss, among other things, preparations
for resumption of collective bargaining in ample time to reach an agreement prior to the
time of the Master Contract’s expiration on September 30, 2018. The parties agreed to
discuss a possible extension of the contract’s existing terms.



