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CLAIM FOR PERISHABLE FOOD BEYOND EXPIRATION DATE…

Plaintiff claimed for damage to a shipment of perishable food items from Costa Rica to San Juan, Puerto Rico.  The food allegedly sat on a dock in Costa Rica for a number of days before being loaded for transportation and the cargo was no longer fit for sale upon arrival in San Juan.  The Department of Agriculture duly “decommissioned” the entire shipment.  The cargo arrived on November 18, 2009 and was decommissioned two days later.  On February 3, 2011, Plaintiff filed suit against the ocean carrier.  The ocean carrier removed the action to Federal Court and moved for judgment on the pleadings, arguing the claim was time-barred pursuant to COGSA.  The Plaintiff opposed the argument by positing the Harter Act, rather than COGSA, governed any liability and, since the Harter Act contained no specific limitation period, suit time was not barred as long as the action was filed within a “reasonable” time. 


The relevant bills of lading provided the Hague Rules should apply before loading and after discharge, except that limitation should be $500 per package or per shipping unit and for this purpose the Hague Rules should be extended to the periods before loading and after discharge and to the entire period of the carrier’s responsibility.

The Court also noted the B/L provided that, for shipments to or from the United States, COGSA should apply. The bills of lading also contained a time-bar provision calling for suit to be brought in the proper forum and written notice received by the carrier within nine months.

The District Court granted the ocean carrier’s motion, finding that the Clause Paramount in the bill of lading rendered the claims subject to COGSA’s one-year statute of limitations and dismissed the action.


Upon appeal, Plaintiff argued that the Paramount Clause incorporated only the limited liability provision of COGSA and not its statute of limitations.  In turn, the ocean carrier asserted a plain reading of the contractual language revealed the parties’ intent to extend COGSA’s provisions in full to the period in question.

The Court initially noted a carrier and a shipper may extend COGSA so that it applies prior to loading and subsequent to discharge and the language of the bill of lading should be looked at to determine the parties’ intent.  

As to Plaintiff’s argument that COGSA was incorporated solely for the purpose of limiting the carrier’s liability to $500, the Court noted that the carrier’s liability was specifically referred to as being  under the Hague Rules (except that any limitation should be $500 per package or per shipping unit).  As COGSA is the United States’ domestic enactment of the Hague Rules, the Court found the natural reading of the bill of lading was that the parties intended a general extension of the provisions of COGSA governing all issues relating to the carrier’s liability arising during the period beyond the tackles, which would also include the Act’s time-for-suit provision.  

The Court rejected Plaintiff’s argument that under the Harter Act, the doctrine of laches should apply. Plaintiff submitted a “one-sentence assertion in its brief, unsupported by legal references…” “The argument put forth by (Plaintiff) is so undeveloped on appeal that we must consider the same waived.” (parenthical insertion ours).

Greenpack of Puerto Rico, Inc. v. American President Lines, 864 F.3d, 20; 2013 A.M.C. 828, United States Court of Appeals, First Circuit, Decision of July 6, 2012, Lynch, Chief Judge, Torruella and Selya, Circuit Judges.
SOUR GRAPES…

A containerized shipment of grapes was carried from the United States to Vietnam under several sea waybills pursuant to a contract of affreightment between Plaintiff and Defendant ocean carrier. Upon arrival in Vietnam, grapes in at least 12 of the 14 containers involved were noted to have suffered damage.   Suit was brought by the cargo shipper against the ocean carrier and its agent.


Defendant moved for dismissal of the action pursuant to Rule(12)(b)(3) of the FRCP, contending the claims asserted were subject to a forum selection clause calling for suit in Tokyo, Japan. 

Initially, the Court noted that in a motion to enforce a forum selection clause made pursuant to Rule 12(b)(3), the court need not accept the pleadings as true and could consider facts outside the pleadings. 


Dealing with the forum selection clause, the Court found it mandatory (as opposed to permissive) and that forum selection clauses are prima facie valid and would not be set aside unless the party challenging the enforcement could show unreasonableness under the circumstances involved. 


The Court found Tokyo not to be an unreasonable forum (despite the fact the cargo went to Vietnam); the clause was not overreaching as against the public policy and that adequate notice was given (citation omitted).

Plaintiff argued that he did not personally negotiate the contract with Defendants (but used a freight forwarder, who would send scans of only the sea waybills’ front pages to him. Therefore, Plaintiff contended that he was not personally informed of the forum selection clause and had no actual knowledge of the provision.

The Court found reference to the carrier’s website containing the terms of the contract was sufficient.  “So long as the bill of lading has all the necessary information, the shipper, or any other interested party, has the means of learning everything it may wish to know about the terms of the transaction.” (Citing Carman Tool v. Evergreen Lines, 1989 AMC 1913).

“Defendants' notice that its sea waybill terms are available online appears to be skirting the edge of what is permissible in providing notice of contract terms. However, the Court finds it is not overreaching. Plaintiff received scanned front pages of the sea waybills informing him that the terms of the waybill were available online. Plaintiff had the means of learning about the forum selection clause. “

The Court found Plaintiff did not meet its burden of proof of showing overreaching or that the forum selection clause was not enforceable.


As to the carrier’s agent, the Court noted the sea waybills contained a Himalaya Clause and set forth an analysis of relevant decisions. 

It found the Himalaya clause of the contract clearly extended the waybill's forum selection clause to the beneficiaries of it; the sea waybill designated the co-defendant as “agent” of the ocean carrier, and the Himalaya Clause referred to “any person…other than the Carrier”.  The Court found the Himalaya Clause extended the benefit of the forum selection clause to the ocean carrier’s agent and dismissed the action in favor of both defendants.  


Al Good dba Castle Rock Vineyard v. Nippon Yusen Kaisha, NYK Line (North America) Inc.; USDC, Eastern District of California, 2013 AMC 1918; Decision of Anthony W. Ishii, Senior District Judge dated June 12, 2013.
FIFTH CIRCUIT HOLDS SUM CERTAIN SPECIFIC ENOUGH…


Plaintiff contracted with Defendant to have personal property shipped from New York City to Austin, Texas. When the shipment arrived, Plaintiff found several possessions, including valuable furniture, severally damaged and other items missing entirely.  Defendant’s employees admitted the damage was among the worst they had ever seen and Defendant conceded that much of the damage was a result of its mishandling of the shipment.

Plaintiff’s attorney sent Defendant a notice of her claim and demanding “$171,500 in estimated total damages”. Plaintiff subsequently submitted an original claim form providing information detailing the items that had been lost, destroyed, or damaged, but did not provide estimates of their individual monetary value.  Plaintiff also submitted a written claim to Defendant for a specified amount through her attorneys which requested that Defendant “remit payment totaling $182,750.00”.  (This amount included $170,000 in estimated total damages, $10,000 for mental anguish, and $2,750 in attorney’s fees.)

Plaintiff was offered $17,000 by Defendant in compensation.  This was shortly followed by the Plaintiff’s suit in Texas state court.  Defendant removed the case to federal court, on the bases that the Carmack Amendment provided the sole and exclusive remedy.  

After Plaintiff amended her Complaint, Defendant moved for summary judgment on the basis that Plaintiff failed to include in her claim a specified or determinable amount of damages.  The district court granted summary judgment and Plaintiff filed a motion for reconsideration or alternatively, for a new trial. The district court denied the motion and appeal followed.

The court noted the Department of Transportation regulations controlling claims for loss or damage to property transported by common carriers (49 C.F.R. § 1005.2(b)) as providing that a claim must contain (1) facts sufficient to identify the property, (2) assert liability for alleged loss, damage, injury, or delay, and (3) make a claim for the payment of a specified or determinable amount of money.

The district court held the Plaintiff did not satisfy the third requirement, finding that the demand letters were based in part on an estimate of $170,000 and Plaintiff never listed the value of her individual items; “an estimate does not meet the regulatory requirement.”

The appellate court disagreed with the district court’s analysis, finding Plaintiff specifically required that Defendant “remit payment totaling $182,750.00”.

“Even if mental anguish damages and attorney’s fees are excluded from that claim, the letters still demanded the payment of “repair and replacement costs” of a specified amount: $170,000.”

The Court found that although the $170,000 figure was based on an “estimate” of the value of Plaintiff’s items, it does not mean that it was an “estimate” of the damages she was seeking.


Noting that a claim for “$100 more or less” (referring to § 1005.2(b) as an example) does not place an employer on notice of the full amount of its potential liability, the Court considered that not to be the issue involved. “(Plaintiff) stated the exact amount she sought.  This is sufficient to allow her claim to proceed to the merits.” (Citation omitted).  


As to itemization of the components of the claim, the court noted a claim must request either a “specified or determinable amount of money.” In other words, a “determinable” claim is an alternative method to satisfying the requirement of specificity.  “To hold that a shipper cannot succeed on her claim unless she provides both a specified total amount and an itemized list is contrary to both the text and purpose of the regulation.”

The court agreed with the district court that the Plaintiff was required “to provide a “specific or determinable amount” in writing for her claim at some point before the nine-month period has passed” but while evaluation of the regulation was correct, the ultimate conclusion was in error.  Thus, the court declined to include an itemization requirement as part of the claim filing process. Summary judgment in favor Defendant was reversed, and the matter remanded for further proceedings.

Lauren Williams v. North American Van Lines of Texas, Inc. et ano, U.S.C.A. Fifth Circuit, Docket No. 12-51006, Decision of Judges Dennis, Clement, and Southwick dated September 25, 2013.
COURTS FIND CARRIER HAS OBLIGATION TO BE SPECIFIC UNDER CARMACK…

Shipper sued the rail carrier to recover for the loss to a large, expensive electrical transformer.  The District Court limited the railroad’s liability pursuant to a bill of lading which had been prepared by the shipper.  An appeal followed:

The Fourth Circuit initially noted a carrier’s liability may be limited within the strictures of the Carmack Amendment; however, the carrier is required to (1) provide the shipper, upon request, a copy of its rate schedule (2) give the shipper a reasonable opportunity to choose between two or more levels of liability; (3) obtain the shipper’s agreement as to his choice of carrier liability limit; and (4) issue a bill of lading prior to moving the shipment that reflects any such agreement.

The Court did not accept the carrier’s arguments that the bill of lading (prepared by the shipper) incorporated a limitation of liability which was stated in a separate price list, where the bill of lading did not specifically reference the applicable price list governing the shipment; where the shipper had not made any shipment under the price list at issue, and was not familiar with the price list. 

While the court criticized the shipper’s action/inaction, it found limited liability under the Carmack Amendment is not by implication, but there must be an absolute, deliberate and well-informed choice by the shipper, which it found not present. “Carmack restrictions” applied even where the shipper drafts the bill of lading and imposes full liability on carriers. 
“To permit a carrier to assume that a shipper is familiar with a carrier's price list, without any manifestation of that familiarity in the bill of lading or in an external agreement limiting the carrier's liability, would be contrary to the Carmack Amendment's command that a carrier may only limit liability pursuant to an express, written agreement with the shipper.”

In the present case, the bill of lading was entirely silent regarding any current rate, classification or other specific authority governing the shipment. The court referred to a “common sense observation” that a shipper drafting an imprecise bill of lading should not stand to benefit from its own lack of precision; however, it found it was bound by the express language of the Carmack Amendment, which puts the burden on the carrier to demonstrate that the parties had a written agreement to limit the carrier’s liability, irrespective whether the shipper drafted the bill of lading.  The general rule of contract construction that ambiguous contracts should be construed against the drafter was “inapplicable in the face of statutory language that unambiguously imposes the risk of error on one particular party, the carrier, to the exclusion of the other party, the shipper.”

The majority found the District Court erred in awarding summary judgment to the carrier and limiting liability to $25,000. 

A dissenting opinion declined to agree with the majority. It noted the bill of lading was drafted by the shipper on its own standardized form, which stated the shipper was familiar with the terms and conditions of the said bill of lading. The dissent would find the bill of lading was a written agreement between the shipper and the carrier, incorporating the price list and its limitation on liability, and fully complied with the Carmack Amendment as a written agreement between the shipper and the carrier. 

ABB Inc. v. CSX Transportation, Inc.; Court of Appeals, Fourth Circuit, 2013 WL 2451088, Decision of Judges Keenan and Floyd; Judge Agee Keenan concurring in part and dissenting in part. Dated June 7, 2013. 
	

	


SHIPMENT SHORT LOADED; ISSUE OF RELIANCE RAISED….

Plaintiff contracted to buy 500 air-dried metric tons of softwood pulp from a supplier in Illinois, to be packed in 20 ocean containers.  The supplier booked transportation with an ocean carrier for loading from the Port of Charleston, South Carolina to India. No one from the buyer inspected the containers as they were loaded, locked and sealed.  The ocean carrier issued its bill of lading for carriage from the United States to India.  The South Carolina State Ports Authority had weighed the containers before loading and issued receipts to the ocean carrier.  The receipts reflected that the containers weighed about 40,000 pounds less per container than the weights listed on the bill of lading.

Nineteen of the twenty containers remained sealed the entire route, the twentieth being found unlocked and resealed at an intermediary port.  After the incident, the ocean carrier reported to the supplier that the container was significantly shortloaded.

The supplier presented the bill of lading along with other required documents to the State Bank of India, which paid the supplier $325,000 on a letter of credit opened by the consignee/purchaser to pay for the pulp.  When the containers arrived in India, the consignee discovered the shipper had shortloaded the containers. It was undisputed that the ocean carrier delivered all the cargo it had received in Charleston, and that the shipper/supplier had defrauded the consignee.  The shipper/supplier went out of business and the consignee was unable to collect from it. The issue presented to the court was “as between two innocent parties, the ocean carrier and the buyer, who should bear the loss.”

There is no question that the bill of lading issued overstated the container weights and that the ocean carrier had information that the containers were shortloaded but did not notify the consignee.  The parties disagreed as to the determinative issue under applicable law, i.e. whether the consignee relied on the incorrect bill of lading issued by MSC.  

The court first found the carrier issued the bill of lading declaring a weight that was significantly higher than the actual weight of the cargo. There was no questions that less than the weight declared was delivered.  Thus, Plaintiff consignee satisfied the first prong of a prima facie case; however, the court found more than sufficient evidence was presented to rebut Plaintiff’s prima facie case showing that the goods arrived on board the ship weighing the full amount stated on the bill of lading. Indeed, Plaintiff admitted the shipment was shortloaded.  

Turning to the issue of estoppel, the court noted if the buyer/consignee paid the seller relying on representations in a false bill of lading, the ocean carrier would be estopping from presenting evidence in its defense. 

The court found, as a matter of law, the plaintiff buyer could not show it relied on the bill of lading when the State Bank of India made payment on the letter of credit.  The State Bank of India was required to make payment to the seller on the letter of credit opened by the buyer, and would have been required to do, so even if the weight of the goods listed on the bill of lading differed from the amount ordered in the purchase order.  Therefore, the court found the plaintiff buyer cannot have relied on the bill of lading when the State Bank of India made payment.

The plaintiff buyer also argued that it received the bill of lading and actually relied on its representations in not seeking to enjoin the seller from drawing on the letter of credit.  The court found there was a material factual dispute as to whether or not the buyer did in fact see the bill of lading prior to the seller’s drawing on the letter of credit.

The buyer’s final argument was that because the ocean carrier failed to notify it of the shortloading, the carrier should be estopped from presenting evidence to rebut the prima facie case that it received the full amount of cargo called for by the purchase order, which is based on the legal presumption that the bill of lading accurately stated the weight of the cargo. The court found the argument failed as a matter of law.  “The party moving a court to apply estoppel must have relied on statements in the bill of lading.” (Citation omitted).

The ocean carrier asserted a defense under the Q clause of COGSA (not liable for damages “arising without the actual fault and privity of the carrier and without the fault or neglect of the agents or servants of the carrier”).  The Court found the ocean carrier to have carried its burden under the Q clause, presuming it was not estopped from presenting such defense.  The negligence requirement under the Q Clause relates to negligence in shipping and care for the goods, and does not refer to liability premised upon shipping documents and communications between the parties (citation omitted). Thus, the court found entitlement to assert the statutory defense under the Q clause.

Because a material factual dispute existed as to Plaintiff’s reliance on the bill of lading, summary judgment was denied as to both Plaintiff’s and Defendant’s motion.

Century Pulp & Paper v. M/V “MSCD AMLA” et al., U.S.D.C., SDNY, 11 civ. 04722 (LGS), Decision of Judge Lorna G. Schofield, dated September 17, 2013.
CARRIER PUTS DEFENSE IN WRONG CARMACK BASKET…


Plaintiffs alleged that they contacted defendant to arrange transportation of personal and household goods from Michigan to Florida. Plaintiffs were informed that the defendant would not deliver a trailer until a contract was signed.  Unwilling to accept the terms and conditions in that Defendant’s contract, Plaintiffs contacted a competitor to arrange for a trailer to be delivered to them.  Following delivery of the trailer, Plaintiffs attempted to pay the agreed upon deposit but such was refused by the driver.  After loading the trailer, Plaintiffs learned that the trailer was not delivered by the competitor, but rather by the initial defendant. 

 The trailer was picked by co-defendant and Plaintiffs were not provided with a contract, or bill of lading or a document identifying the owner of the trailer or the party moving their property. Plaintiffs were eventually informed by the president of P & R, that they would never see their property again unless they signed its contract. Although the Plaintiffs refused to sign the contract, the trailer was eventually transported and an agreement was reached for Plaintiffs to take delivery of their goods.  Plaintiffs attempted to tender an agreed upon amount, but refused to sign a belated bill of lading or pay any additional costs.  Plaintiffs ultimately received their property; however, upon delivery, it was discovered most of their household goods and their personal property were either missing or destroyed.

The actual trucker moved for partial summary judgment, to limit its liability to $1,590.00, alleging P&R acted as Plaintiffs’ intermediary and expressly agreed to the terms of a bill of lading limiting its liability to no more than $0.10 per pound. 


The court noted that a prima facie case is established under the Carmack Amendment upon proof (1) the goods were delivered to the carrier in good condition (2) the goods arrived at the destination in damaged condition, and (3) a specified amount of damages resulted.

Once a prima facie case is established, the burden shifts to the carrier to prove (1) that it was free from negligence, and (2) that the damage to the cargo was caused by one of the five excusable factors (a) the act of God; (b) the public enemy; (c) the act of the shipper himself; (d) public authority; (e) or the inherent vice or nature of the goods. If the carrier cannot meet this burden, then liability is established and the inquiry becomes the amount of damages. The actual trucker did not contend that it had a written agreement with the Plaintiffs but asserts that the P&R was the intermediary of them and that it had a written agreement with P&R limiting liability. 
“A valid written agreement between a carrier and a shipper’s intermediary can be binding on the shipper” (citing Kirby).  

The court noted that limited liability must be effective under the Carmack Amendment however, the parties focused on § 14706(c)(1)(A), but that was the wrong statute, as it contained an exception (“other than household goods described in section 13102(10)(A)”).

 It was undisputed that the items involved in the transaction were household goods. 

As none of the parties discussed the facts of the case as they applied to § 14706(f), the motion for summary judgment was denied. 

Laing v. CORDI, III, et al., USDC, M.D.Fla, Fort Meyers Division; 2013 WL 5498271 (M.D.Fla.); Decision of Judge John E. Steele dated October 1, 2013.
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