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CIRCUIT COURT FIND CARMACK DOES NOT APPLY, BUT CARGO CLAIMANT RECOVERS UNDER CARMACK ANYHOW…

A shipment of crates of glass sheets were transported by rail from Harrodsburg, Kentucky to Tacoma, Washington for ocean transportation to Taiwan.  When the containers were unloaded at the ocean terminal, two containers were observed to be visibly damaged.  After examination of the contents, they were unloaded into two different containers and shipped back to Harrodsburg.

On examination back at Harrodsburg, all but four of the crates exhibited visible damage.  Two apparently undamaged crates were opened and revealed damaged glass.  The shipment was declared a total loss.  Suit was filed by the subrogated underwriter against the ocean carrier, along with the two railroads which transported the shipment from Kentucky to Washington. 

On motion of the carrier defendants, the matter was removed to the Western District of Kentucky.

The carriers moved for summary judgment in the District Court alleging that a Carmack claim had not been plead, the service contract prohibited Plaintiff from suing the rail carriers and that the carriers were entitled to enforce a $500 package limitation for the 24 crates involved.

The District Court found Plaintiff had pleaded a Carmack claim and held the case would proceed solely under Carmack, apparently on the basis that the damage had occurred while the cargo was in possession of a rail carrier.

As to the service contract which contained a “Covenant not to Sue”, the District Court considered the clause did not make the rail carriers “immune from suit” but merely obligated plaintiff to indemnify the ocean carrier for any resulting claims by any subcontractor against the ocean carrier arising out of the same facts.  Finally, the District Court found the clause paramount, as written in the service agreement, did not expressly extend the $500 per package limitation of COSGA to the subcontractor rail carriers and did not apply to them.

Plaintiff also moved for summary judgment to strike the carriers’ limitation of liability defenses on two theories: (i) that the Indemnification Clause in the service contract provided for full remuneration for the loss of the cargo; and (2) the Carmack Amendment barred the rail carriers from any attempted limitation of liability.  

The Court rejected the first theory, explaining that the indemnification clause spoke to third-party claims, and had no bearing on the ocean carrier’s direct liability to Plaintiff.  As to the Carmack Amendment, the Court granted the motion based upon its finding the service contract limitation of liability did not apply to any of the carriers.

The case proceeded to a jury trial under a single Carmack cause of action.  The jury found for Plaintiff, holding the Carriers jointly and severally liable for $498,509.91 “(…exactly 75% of the $664,679.88 claim, to the penny)”. 

The Court found Kawasaki, 130 S.Ct. 2433 (2010), did not preclude liability of the ocean carrier under the Carmack Amendment in this case and Kawasaki was inapplicable.  

The carriers appealed and Plaintiff cross appealed, contesting the District Court’s denial of prejudgment interest.

The Court of Appeals considered the preliminary and overriding question in the appeal to be “the meaning and application of the Carmack Amendment”.  

The Court went on to give an extensive history of the Carmack Amendment, the impact of  the Supreme Court’s decisions in Kirby, 593 U.S.14 (2004), and Kawasaki, along with a review of relevant post Kawasaki federal and state court decisions. 
             The Court held Carmack did not apply to the road or rail leg of an intermodal export shipment under a single through bill of lading.  Therefore, the District Court erred by applying Carmack in this case as it did.

[In a footnote, the Court noted the Complaint also asserted diversity jurisdiction. Therefore, the inapplicability of Carmack did not divest the Court of federal subject matter jurisdiction.]

The Court went on to consider the cause of action for breach of the Service Contract. It noted the rail carriers were unnamed “subcontractors” who neither negotiated nor signed the Service Contract.  While the rail carriers were not parties to the Service Agreement and thus, not in privity with Plaintiff, it further noted “because the journey contained substantial overland carriage, CNA and Hyundai “must have anticipated that a land carrier’s services would be necessary for the contract’s performance”, thereby making Norfolk Southern and BNSF “intended beneficiaries.”


Referring to In re M/V Rickmers Genoa Litig., 622 F. Supp. 2d 56, 72 (S.D.N.Y. 2009) and Kirby, 543 U.S. 32, the Court stated the rail carriers’ status as intended beneficiaries along with the “broadly written Himalaya Clause” allowed the rail carriers to invoke the contract’s limitation of liability clauses.  It went on to state “qualifying as an intended beneficiary in no way creates contractual obligations on the part of the intended beneficiary.” 

There was no indication of any agreement the railroads were to be bound by the Service Contract or the carrier’s Regular Form Bill of Lading incorporated therein.  Each contracted with the ocean carrier independently, under its own standard transportation agreement.  The Service Contract expressly disclaimed any agency relationship which would allow the ocean carrier to act as an agent on behalf of the Plaintiff.  


Referring to the Service Contract, the Court noted its clear intent was not to bind subcontractors nor to hold them directly liable to Plaintiff for damage to the cargo.  It was noted that this intent to bind only the ocean carrier was evident in the form Bill of Lading (referring to the Covenant Not to Sue subcontractors’ clause).  The Court found Plaintiff could not maintain a breach of contract action against the rail carrier defendants.  

The Appellate Court first considered the Clause Paramount which extended COGSA inland “when the goods are in the custody of [Hyundai].” The District Court had held that because the cargo was in the custody of a rail carrier subcontractor when damaged, the Clause Paramount did not apply.  By its terms, it applied only to damages occurring while in the custody of the ocean carrier.  The Court found the District Court correct in this interpretation. 

 The Court then addressed the provision of the Service Contract which covered damage caused during the handling, storage, or carriage of the Goods by subcontractors.

This appeared to be an agreement to a separate scheme to govern the ocean carrier’s liability for damage to the cargo under circumstances in which a subcontractor, such as a road or rail carrier, damaged the goods. Continuing its reasoning, the Court found this provision made the ocean carrier liable “to the extent to which [a road or rail carrier] would have been liable to [the shipper] if it had made a direct and separate contract with [the shipper]” for that carrier’s portion of the journey. Thus, if a road or rail carrier had made a separate contract with the shipper, it would have been subject to Carmack (citation omitted) and under Carmack, it would be unable to limit its liability by contract.

Based on the foregoing, the Court concluded Plaintiff’s claim for “damage caused during the handling, storage, or carriage of the Goods by the ocean carrier’s Subcontractor” —must be resolved under Carmack.

Because the District Court proceeded on the theory (later confirmed by the jury) that the damage occurred while the cargo was in the custody of either of the rail carriers, the District Court was ultimately correct in its application of Carmack. 

“While the district court erred by applying Carmack to this case as a general principle, that error was ultimately harmless because the court would have properly applied Carmack under a straight forward breach-of-contract action.”


The Court affirmed the District Court’s judgment against the ocean carrier and the jury award of $498,509.91.  

As to Plaintiff’s appeal on the issue of pre-judgment interest, the Appellate Court considered the Service Contract to control and remanded the case to the District Court for reconsideration of prejudgment interest.

In a partial dissent, Judge O’Malley agreed that the Carmack Amendment did not apply to the road or rail leg in an intermodal overseas export shipped under a single through bill of lading and agreed that Plaintiff could not maintain actions in bailment or negligence against the carriers, its cause of action being limited to a claim for breach of the Service Contract.  Judge O’Malley agreed that the Plaintiff’s breach of contract action was only available against the ocean carrier, not the rail carrier defendants and that ocean carrier was liable, by contract, for the subcontractor’s conduct.

Judge O’Malley disagreed that the ocean carrier’s liability must be resolved under Carmack as the majority held. Considering the ocean carrier was authorized, as Corning’s agent, to limit the subcontractor’s liability and did so by and on behalf of Corning, she would find the ocean carrier contractually liable to the extent of $10,000, and no more. 

CNA Insurance Company v. Hyundai Merchant Marine Co., Ltd. et al, 12-6118/6201, 6th Circuit; Decision dated March 26, 2014.

“MILLIONS” FOR DEFENSE; NOT A PENNY FOR PURSUIT…

A bill of lading contract was issued covering transportation of a shipment of Reebok shoes from Ho Chi Minh City, Vietnam to Smithtown, Pennsylvania.  The shipment was valued at some $288,090.  The ocean carrier hired a trucker to transport the shipment from a Pennsylvania rail yard to the ultimate consignee in Smithtown pursuant to a motor carrier service agreement.  

The trucker took possession of the shipment on October 25, 2010 and kept it until November 12, 2010, when it was stolen from the trucker’s facility.  The ocean carrier informed the trucker that it would hold it responsible for all loss and damage arising from the theft. 

The cargo owner was paid by its insurance company which became subrogated to the claim.  The insurance company in turn hired a recovery agent to proceed in any recovery action against any and all parties concerned.  The ocean carrier initiated an action against the trucker alleging breach of the agreement, negligence and negligence bailment.  

In a second amended complaint, the ocean carrier, in its prayer for relief, sought costs incurred in defending against the claim and indemnification for any future amount paid in opposing or settling the claim, to include costs, interest, disbursements and attorneys’ fees.

The trucker settled the cargo claim directly with the recovery agent for $220,000 in exchange for a release which also included the ocean carrier. 

Before the Court was a motion by the ocean carrier seeking recovery of legal fees.  Invoices totaling $95,842.50 were offered in support. The ocean carrier’s counsel estimated that one half of that amount corresponded to the cargo claim asserted against the ocean carrier in Germany.  The remaining half corresponds to the instant action.  

The contract between the ocean carrier and the trucker contained an indemnity agreement which provided that the trucker would defend, indemnify and hold the ocean carrier harmless against all loss, liability, damages, etc. “included reasonable attorneys’ fees” arising out of or in anyway related to the performance or breach of the agreement.

The Court stated that to prevail on a breach of contract claim under New York law, a plaintiff must establish the existence of the contract; performance of the contract by one party, breach by the other party and damages attributable to the breach.  It stated that the first two elements were not in dispute and with respect to the breach, considered evidence referring to inadequate or improper security being provided by the trucker at its facility.  

With respect to damages, the Court rejected the argument that the claim should be dismissed as the ocean carrier was now “insulated” from liability relating to the loss.  The carrier essentially conceded that settlement of the cargo claim rendered its request for damages relating to the cargo damage claim moot; however, it maintained that it remained contractually entitled to reasonable attorneys’ fees pursuant to the indemnification clause of the contract.

 The ocean carrier sought indemnification for fees incurred while defending against the cargo claim and also incurred in the present action seeking to obtain payment from the trucker.  

The Court noted under New York law, indemnification agreements presumptively covered only third party claims and in order for inter-party claims to be recoverable, a contract must contain an “unmistakably clear statement that such damages were intended.”


The Court noted the clause provided for payment for “any and all loss…cost or expense, including reasonable attorneys’ fees, arising out of or in anyway relating to…the performance of breach of this agreement.”  The Court found the provision lacked the “necessary explicit and  unambiguous reference to inter-party claims”.  It did provide for indemnification of third-party claims, however the court found the ocean carrier not entitled to that portion of attorneys’ fees which were expended in the action to recover them.  The Court found the ocean carrier entitled to reasonable attorneys’ fees for costs incurred “defending against claims asserted by Reebok or its subrogees.”  

It rejected the trucker’s argument that it was necessary for the cargo claimant or its subrogee to file an action against the ocean carrier in order for the ocean carrier to be entitled to recovery.  The contract allowed for recovery of fees “in any way related” to the trucker’s performance or breach.  

The Court considered a reasonable fee analysis requires a court to consider relevant case specific variables, including the complexity of the case, available expertise, resources required to prosecute, including the case effectively, the timing demands of the case, and the returns the attorneys expected from the representation.  


It further considered the invoices supporting the total amount of the fees and counsel’s estimate that approximately half of that amount ($47,921.25) was attributable to fees incurred while addressing the legal claims of the plaintiff subrogee.  Having reviewed the invoices and considering the relevant factors, the Court found the total amount of attorneys fees requested were appropriate, reasonable and sufficiently documented and directed payment of attorneys’ fees in the amount of $47,921.25.

A.P. Moller – Maersk A/S v. AGX Intermodal, Inc. et al. U.SD.C. S.D.NY.; 12 cv. 7166(AT); Decision of Judge Analisa Torres dated March 12, 2014

TENDER NOT TIMELY, BUT INTERRUPTION ONLY TEMPORARY…


Suit was brought for alleged damage to a cargo of tabular alumina and ferro phosphorus transported from China to New Orleans, Louisiana.  Cargo plaintiff filed suit against the discharging stevedoring company exactly one year after the cargo was discharged.  Some two and half months later, the stevedore moved for leave to file a third party complaint pursuant to Rule 14 (c) FRCP against the vessel and its owner.

In a motion to dismiss the third-party claims, the vessel owner alleged the third party claims were time-barred pursuant to the Carriage of Goods by Sea Act which provides for law suits to be brought within one year after delivery of the goods or the date when the goods should have been delivered.  The Court considered the third-party claims as being in two categories, the first the Rule 14(c) tender and second, the direct claims of negligence, indemnity and contribution.

As to the first, the Court considered whether the stevedore could proceed against the third party defendants, despite the expiration of the one-year statute of limitations period provided for in COGSA, noting that Rule 14(c) provided that an action pursuant to it shall proceed as if the plaintiff had commenced it against the third-party defendant as well as the third-party plaintiff.

Rule 15(c) of the FRCP provides that an amendment that changes the party against whom a claim is asserted relates back to the date of the original pleading if two conditions are satisfied; first, the amendment must arise out of the conduct, transaction or occurrence set forth in the original pleading and, second, the amendment must occur within the period provided by law for commencing an action against that party. 


As the period provided by law was the one-year statute of limitations under COGSA, the Court found the Rule 14(c) tender was not proper because the statute of limitations had already run. It found a plaintiff cannot use Rule 15(c) to overcome the statute of limitations. 

The stevedore asserted that it made a demand for arbitration and such interrupted the COGSA one-year statute of limitations; however, the Court held a demand for arbitration does not interrupt the statute of limitations.  It found the third-party claim as tendered under Rule 14(c) time barred by COGSA.

The Court then considered the stevedore’s claims for negligence, contribution and indemnity.  It noted that Fifth Circuit precedent dictated that when a defendant has a claim against a third-party defendant for indemnity or contribution, the "statute usually will not commence to run against the defendant (third-party plaintiff) and in favor of the third-party defendant until judgment has been entered against the defendant (citing cases)”. 

It noted the third party defendant did not argue that the claims for negligence, indemnity and contribution arose out of any agreement subject to COGSA or for the dismissal of those claims. Therefore, the Court found the stevedore was able to assert its claims for negligence, indemnity and contribution claims in federal court, barring other jurisdictional obstacles. 

Finally, the Court consider an objection to service of process which was raised in a reply memorandum; not discussed at any length, but instead, merely reserving a right to the defense. Because the issue was not formally before the Court, the Court found it inappropriate to discuss it.  It held the third party defendant could bring a proper motion to raise the objection of insufficiency of service of process so the parties could fully brief the issue.  

CMC Cometals v. Coastal Cargo Company, Inc., U.S.D.C. Eastern District of Louisiana. Civil Action No. 13-4909, Decision of Judge Helen G. Berrigan dated New Orleans, Louisiana, April 14, 2014.
BEAMERS DON’T GET ANY BETTER….


The Second Circuit considered an appeal from the District Court’s application of the $500 limitation of COGSA (See Newsletter No. 61).
            Plaintiff argued that the COGSA limitation should not apply as a bill of lading had not been issued at the time when the “Beamers” were stolen (im Deutch- “Bimmers”).  The Court rejected this argument, noting that plaintiff had shipped hundreds of items in the past with defendant and the jurisdictional limits of COGSA had been extended beyond the tackles in the Bill of Lading.  
            As to plaintiff’s argument of “unreasonable deviation”, the Court noted the doctrine as having been narrowly limited. Even if the co-defendant had part in the theft of the Beamers, such would not justify extending the doctrine.

Finally, the Court considered defendant’s bill of lading form sufficiently invoked the limitation; that the Plaintiff was aware of it, and, thus, a fair opportunity to declare a higher value given.

The Court affirmed the decision below.


OO Garant v. Empire United Lines Co., Inc., (Second Circuit, 2014) 13-1685-civ-; decision dated February 5, 2014. 

COURT FINDS CARMACK APPLIES; BUT LEAVES CARGO CLAIMANT WITHOUT A REMEDY…

The subrogated underwriter brought suit for damage to a shipment of forklift machinery and parts seeking full recovery for the damaged cargo under the Carmack Amendment. The manufacturer (plaintiff’s insured) had covenanted not to sue any of the ocean carrier’s subcontractors in the applicable bill of lading, thus, Plaintiff chose to sue the ocean carrier rather than the railroad.

  The bill of lading involved was intended to be a “through” bill of lading for shipment from Illinois to final destination in Australia and, although the ocean carrier never actually issue a physical copy of the standard form of bill of lading, it did issue electronic versions and the parties did not dispute that the standard form set forth the terms of their relationship.

The bill of lading provided for a COGSA package limitation of $500 limitation “where the Carriage is Port-to-Port” or “where the stage of Carriage where the loss of damage is not known.” If the loss or damage is known to have occurred during Carriage inland in the USA, liability is determined “in accordance with the contract of carriage or tariffs of any inland carrier…”  The Bill of lading further allowed subcontracting of any part of the transportation whatsoever and included a Himalaya clause which also included a covenant not to sue subcontractors.  

An International Transportation Agreement existed between the railroad and the ocean carrier which incorporated the Intermodal Rules and Policies Guide of the railroad by reference. The policies provided that the railroad would not be liable for loss or damage to goods absent proof of negligence and, in any event, its liability would be limited to $250,000 per shipment. 

Suit was filed against the ocean carrier and the freight forwarder.  The ocean carrier impleaded the railroad, seeking indemnification.  A dismissal of the freight forwarder was agreed to and the ocean carrier then move for partial summary judgment, arguing any liability would be and should be limited to $500 per package.  
             The Court considered the principal issue to be “which of two statutes – the Carmack Amendment or COGSA” applied to the rail portion of the international multimodal shipment at issue; noting the issue to be critically important because the statutes “impose radically different liability regimes on cargo carriers.” (I.e. Carmack imposes something akin to strict liability on shippers, while COGSA provides a more carrier-friendly regime that includes a $500 per package damages limitation.)  
             Previously, the Court (Judge Jones then sitting) accepted the argument that the Carmack Amendment and not COGSA governed.  Plaintiff moved for summary judgment against the railroad and ocean carrier as being liable pursuant to the Carmack Amendment.  Before that motion was decided, the ocean carrier and the railroad entered into a stipulation by which the ocean carrier agreed to dismiss its third-party complaint against the railroad. 
              Because the railroad had been impleaded pursuant to FRCP 14(c), Plaintiff argued that its consent was required before the railroad could be dismissed from the action.  The railroad and the ocean carrier argued that Rule 14(c) was no longer applicable, in light of the Court having determined that the Carmack Amendment applied, and thus the claims were not maritime in nature.

Judge Jones rejected that argument and the proposed stipulation of dismissal stating her decision regarding the scope of the railroad’s liability under the Carmack Amendment did not alter the maritime nature of Plaintiff’s claim.  She then retired and the case was temporarily transferred to the Chief Judge, Judge Loretta A. Preska.  

The railroad sought reconsideration and, although Judge Preska declined to revisit Judge Jone’s earlier summary judgment determination, she concluded that the order was erroneous in that “the Carmack Amendment provides the exclusive remedy for a shipper’s compensation for actual loss or injury.”  In another words, once it was decided the Carmack Amendment applied to the loss at issue, any maritime claims were necessarily pre-empted. To find otherwise “would to be imposed two separate and parallel liability regimes for the exact same damage under a bill of lading.” Judge Preska vacated Judge Jone’s order and “so ordered” the stipulation dismissing the railroad. 
              The carrier was then granted permission to move for summary judgment. In its motion, it argued that it could not be liable under the Carmack Amendment because it was not a “rail carrier” within the meaning of that statute.  Plaintiff, in response, argued that liability was not sought under the Carmack Amendment per se, but rather on the basis that the ocean carrier agreed to be bound by the Carmack Amendment’s regime. 
               The case was then transferred to Judge Gardephe, who denied Plaintiff’s motion for summary judgment, without prejudice, finding that the ocean carrier’s summary judgment motion presented a potentially dispositive issue. The Court further explained that it would reinstate Plaintiff’s motion if it found the ocean carrier’s liability was governed by the Carmack Amendment, either statutorily or contractually.  


The Court considered there was no basis to hold the ocean carrier statutorily liable under the Carmack Amendment.  It found the ocean carrier was neither a receiving carrier nor a delivering carrier, and that it was undisputed that the ocean carrier was not a rail carrier.  Nor was the ocean carrier a freight forwarder. It found the ocean carrier was not statutorily liable under the Carmack Amendment. 

Dealing with contractual liability, the Court considered provisions of the bill of lading which stated if the “loss or damage is known to have occurred during Carriage, inland in the USA”, liability was to be determined in accordance with the contract of carriage of any inland carrier.  The ocean carrier argued that its contract with the railroad incorporated the railroad’s rules; thus, its liability was limited to $250,000 per shipment as provided for in that agreement.

On the other hand, the bill of lading also contained a provision stating where the stage of Carriage of the loss was known, the carrier’s liability would be determined by the provisions contained in any national law which could not be departed from by private contract to the detriment of the merchant and which would have applied if the merchant had made a separate and direct contract with the railroad.  Plaintiff argued that this meant the ocean carrier’s liability was determined by the Carmack Amendment which would have applied if it made a separate contract with the railroad.

  The Court pointed out that the Second Circuit had rejected a similar argument because Carmack’s provision can be departed from by private contract and is not a national law which cannot be departed from.

Plaintiff asserted the ocean carrier should be liable pursuant to the liability regime (i.e. Carmack) set forth in the contract of carriage of “any land carrier” as the loss occurred while in the custody of the railroad.  

The ocean carrier argued (because of Judge Preska’s previous finding that “the Carmack Amendment governs the entire scope of Plaintiff’s claims and…such claims are non-maritime in nature”) that the contract claim under the bill of lading was now pre-empted.  

The Court rejected Plaintiff’s arguments that the ocean carrier should be liable pursuant to the bill of lading clauses and stated the applicability of the Carmack Amendment is the law of the case, as is Judge Preska’s ruling that “the Carmack Amendment provides the exclusive remedy for a shipper’s compensation for actual loss or injury.”
“…given that Maersk did not contractually agree to be bound by the liability regime set forth in the Carmack Amendment, American 
Home has no claim under the Carmack Amendment against Maersk.”

The Court granted the ocean carrier’s motion for summary judgment.

American Home Assurance v. A.P. Moller-Maersk, U.S.D.C., S.D.N.Y., 07 civ. 10947(PGG), Decision of Judge Paul G. Gardephe, dated March 31, 2014.
IF IT WERE DONE WHEN ‘TIS DONE, THEN ‘TWERE WELL IT WERE DONE QUICKLY…


Plaintiff brought suit for non-payment with respect to four shipments of clothing from Shanghai, China to California.  It brought suit against the purchasers and also the NVOCC and its agent in China in respect to bills of lading for each shipment.  Plaintiff sued the Shipping Defendants claiming such defendants failed to obtain original bills of lading prior to releasing the merchandise.

The Court found the bills of lading defined Plaintiff as subject to their terms by virtue of a “merchant” clause:

“Merchant includes the shipper, consignor, consignee, owner and receiver of the Goods and the holder of this bill of lading.”  

The Court found COGSA applicable as the United States enactment of the Hague Rules and the bills of lading specifically incorporate the terms of COGSA.

The Court also noted non-parties to bills of lading may be subject to the liability limitation of COGSA (citation omitted). 

The Court went on to note that COGSA contains a statute of limitation providing for discharge from liability unless suit is brought within one year after the goods are delivered or the date when the goods should have been delivered.

It also found the existence of an express contract (the bills of lading) regarding the same subject matter precludes an implied contract claim. 

As to a claim for breach of an implied “covenant of good faith and fair dealing”, the Court stated the claim duplicates a claim for breach of contract. It is also noted that a simple breach of contract is not to be considered as a tort unless a legal duty independent of the contract itself has been violated. 

As to a breach of contract by delivering without surrender of bills of lading, the shipping defendants argued that delivery was proper because the bills of lading was non-negotiable and obtaining the originals was not a requirement for proper delivery. The bill of lading is “straight” or “non-negotiable” when it states the goods are to be delivered to a consignee.  It differs from a “negotiable” bill of lading.
“Surrender of the original bill of lading is not required if the bill of lading is non-negotiable and where such a condition is not specifically demanded by the shipper (citation omitted).”

The Plaintiff alleged “shipping defendants” were notified they were not to release the merchandise unless they were shown the original bill of lading.  While the Court had questions as to emails purportedly sent to the shipping defendants, it noted delivery of these shipments had been made prior to the emails and only one shipment, the last, remained to be delivered. Only the final shipment involved in the complaint may form the basis for a contract claim against the NVOCC defendants.  

The Court turned to the co-defendant who was the NVOCC’s agent in China and noted clauses limiting liability of subcontractors and agents are regularly upheld (citation omitted) and parties are permitted to extend the provisions of a bill of lading, including COGSA’s terms, to third-parties such as agents. Additionally, the bill of lading contained an explicit provision immunizing subcontractors (i.e. a “Covenant not to Sue” clause).


The Court noted only the NVOCC’s name appeared on each bill of lading and Plaintiff provided no evidence that the China agent was not an agent of the NVOCC, other than “some slightly inconsistent language from a deposition.”


Alternatively, the Court found the claims against the agent was time-barred.  The agent was not named defendant or served until after the one year statute of limitations for all four shipment had run.


The Court ordered dismissal as to the NVOCC, except as to that cause of action involving the fourth shipment at issue. 


As to the agent, all claims and cross claims as against the agent were to be severed and dismissed.

SMIC Group v. Great Joy Trading Limited et al.: Supreme Court of the State of New York, County of New York, Index No. 652959/2011: Decision of Judge Ellen M. Coin, dated April 17, 2014.
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