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CARMACK CAN BE THE ONLY GAME IN TOWN….

Twenty seven shipments of coins and special metals went missing (“lost or stolen”) while in the custody of defendant.  Defendant never located any of the missing packages which were alleged to be worth $150,000.


The subrogated Underwriters brought suit in Federal Court asserting state law claims against defendant which included breach of contract, negligence, negligent supervision of employees and “true [and] fraudulent conversion.”  The subrogated Underwriters premised subject matter jurisdiction solely on complete diversity of the parties; not bringing any claims based upon federal law.

The District Court dismissed the Underwriter’s amended complaint for failure to state a claim upon which relief could be granted; holding that the Carmack Amendment preempted all of the Underwriters’ state law claims. The District Court further held an exception, that Carmack’s liability limitation did not apply when the carrier committed a true conversion of the goods, did not support an action based on state law, but rather abrogated the limitation of liability for causes of action brought under the Carmack Amendment itself.  Because the Underwriters only brought state law claims, the District Court held that the exception did not save their complaint. It is also noted that the Subrogated Underwriters failed to plead a true and fraudulent conversion claim with the particularity demanded by Federal Rule of Civil Procedure 9(b).  The subrogated Underwriters appealed.

The Third Circuit, considered two issues to be involved:  First, whether the Carmack Amendment preempts the Underwriters’ state law claims; and second, whether the “true conversion” exception is an exception to the Carmack Amendment’s preemptive scope, or to the Amendment’s limitation on carrier liability. 


The Court set forth a detailed account of the Carmack Amendment’s operation and history:

“For over hundred years, the Supreme Court has consistently held that the Carmack Amendment has completely occupied the field of interstate shipping. “Almost every detail of the subject is covered so completely that there can be no rational doubt but that Congress intended to take possession of the subject, and supersede all state regulation with reference to it. ” (citing cases); and further,

“The Court of Appeals has also unanimously held that the Carmack Amendment “preempts all state or common law remedies available to a shipper against a carrier for loss or damage to interstate shipments.” Citing cases of the First, Second, Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, Tenth and Eleventh Circuits.  

The Court further noted it had already held, in passing, that state law breach of contract and negligence claims brought against a carrier for loss of or damage to goods are preempted. (Citation omitted).  The Court reaffirmed such holding and concluded that state law conversion claims are likewise preempted.

The Court then addressed Underwriters’ argument that a claim for Common Law conversion should be permitted to proceed because of the “true conversion” exception.  The Court went on to hold “that the true conversion exemption does not be detract from the Carmack Amendment’s preempted force and is an exception only to its liability limiting provisions”. 

The Court found for a “conversion” to be a “true conversion”, the carrier must have appropriated the property “for its own use or gain.” (Citation omitted).  The exception does not apply “where the conversion is by third parties or even by its own employees.”  (Citation omitted). Referring to Am. Ry. Express Co. v. Levee, 263 U.S. 19, 21(1923), the Court found “the Supreme Court could not have been clearer: the Carmack Amendment preempts state law conversion actions.”

While the “true conversion” exception might vitiate the liability limiting provision of the Carmack Amendment, the Court found it had no applications to the case at issue. “Underwriters brought only state law claims, which are preempted. They did not bring any claim under the Carmack Amendment, nor do they seek remand to add a Carmack Claim.  Even if UPS did not convert their shipments for its own use, their only remedy would have been to seek relief under the Carmack Amendment and then attempt to vitiate the Amendment’s limit on liability by claiming that UPS engaged in true conversion.  The Underwriters “[a]s masters of the complaint…chose not to do so.” (Citation committed). 

The Circuit Court affirmed the District Court’s order dismissing the Complaint for failure to state a claim.


Certain Underwriters at Interest at Lloyds of London v. United Parcel Service of America, Inc., United States Court of Appeals; Third Circuit; Docket No. 13-4515; Decision dated August 12, 2014.
FREIGHT FORWARDER DIGS OUT FROM UNDER SANDY…

A shipment of perfume products was carried from Italy to Port Newark Container Terminal in New Jersey and discharged on or about October 27, 2012.  Hurricane Sandy arrived two days later and the shipment was damaged (along with others) while situated on the terminal.  [This action is one of 15 involving damage to cargo destroyed at that terminal during Hurricane Sandy which actions were consolidated.]

The interested cargo underwriter brought suit naming the vessel, its owner, agent, terminal operator and, included the freight forwarder. 

The freight forwarder moved to dismiss for failure to state a claim pursuant to FRCP 12(b)(6).  The Court noted that to survive a motion to dismiss, the complaint must contain sufficient factual matter, to “state a claim for relief that is plausible on its face” (citation omitted) and that factual matter is sufficient if it “allows the court to draw a reasonable inference that the defendant is liable for the misconduct alleged.” (Id.)

In reviewing a motion pursuant to FRCP 12(b)(6), the Court stated it must accept all factual allegations in the complaint as true and draw all reasonable inferences in the plaintiff’s favor; however, it need not credit legal conclusions couched as factual statements or threadbare recitals of the elements of a cause of action, supported by merely conclusory statements. (Citation omitted)

With respect to a negligent count against the forwarder, the plaintiff alleged that the forwarder failed to exercise proper care, custody and control of the subject cargo and did not timely arrange for the transport of the consignment away from the terminal and did not arrange for delivery and/or pickup of the cargo to the ultimate consignee after its discharge.

The Court noted a freight forwarder’s responsibilities are ordinarily “rather limited.”  In the maritime context, “[f]reight forwarders generally make arrangements for the movement of cargo at the request of clients and are vitally different from carriers, such as vessels, truckers, stevedores or warehouses which are directly involved in transporting the cargo.” (Citation omitted).

“There is a ‘well settled legal distinction between forwarders and carriers’; the former merely arrange for transport, the latter do the ‘heavy lifting.” (Citation omitted).  A freight forwarder is liable for loss or damaged goods only for its own negligence.

The Court found the plaintiff’s bare allegations failed to raise a right to relief above the speculative level.  Although the allegation was made that the forwarder did not exercise proper care in selecting the carrier, no support was provided for this allegation.  Similarly, plaintiff’s contention that the forwarder “provided freight forwarding services” did not allow for a reasonable inference that the forwarder assumed the degree of responsibility for the cargo that the plaintiff’s negligence claim demanded, or that it would even have been in a position to undertake the precautions plaintiff suggests it should have undertaken.  

The Court found the complaint lacking in factual detail surrounding the nature of the forwarder’s services fatal to plaintiff’s claim.  It dismissed the negligent count. 


As to a breach of bailment count, the Court stated to establish a bailment under New York Law, plaintiff must show intent to create a bailment, delivery of possession of the bailed items, and acceptance of the items by the bailee.  The Court found plaintiff’s breach of bailment claim also lacking in factual support.  The allegations that the forwarder was a bailee was a legal conclusion and no where did the plaintiff set forth any facts which would support a reasonable inference that a bailment relationship existed.

The Court dismissed the amended complaint without prejudice to filing a motion to amend supported by proper factual allegations consistent with Rule 11 of the Federal Rules of Civil Procedure.


Allianz Global Corporate & Specialty v. MSC “MONTEREY” et al and OM LOG (USA) Inc.; USDC, SDNY, Memorandum Opinion and Order dated September 16, 2014, Decision by Judge Ronnie Abrams.
COURT FINDS FIRE STATUE AND COGSA DEFENSE STILL INERTED…


On June 13, 2013, the Panel of arbitrators rendered a partial final liability award (2 to 1) in favor of claimants.  Phase 2 of the arbitration concerned the Quantum of Damages, which, in addition to monetary claims with respect loss of cargo, included other expenses including experts’ fees and legal expenses on attorneys’ fees.   The final award (unanimous) incorporated the partial final award on liability. 

Owner moved to vacate the final award before the United States District court in Connecticut.  Funds had been attached under Rule B in that Court and were still retained by it. The arbitration hearings were held in New York and were pursuant to an Order issued by the United States District Court in the Southern District of Court.  The Court, sua sponte, considered the questions of subject matter jurisdiction and venue. It found that it had subject matter jurisdiction.  The attachment existing in the Connecticut Court was essential to the award (representing approximately 75% of the award).

It also noted the Charterer also moved to confirm the award in the proceeding.  The court concluded that venue, if it was not proper in the District of Connecticut, had been waived by the Charterer having sought relief from the Court.  


The Court went on to consider the principle issue of manifest disregard, Owner arguing that the Panel failed to properly consider whether the shore based managers had “actual fault or privity” with any act of negligence which caused the casualty, but instead conducted a “due diligence” analysis.  It also asserted the Panel relied on “speculative, unreliable evidence and an impermissibility loose chain of causation analysis.” 

The Court considered “design or neglect of the owner” under the Fire Statute and “actual fault or privity” under the COGSA fire exemption were functionally equivalent.

In the Panel’s view, the managers’ failures in supervision were a “proximate cause of the explosion and fire” on the vessel, thus depriving the Owner of the protections against liability created by the Fire Statute and COGSA fire exemption.  The Court found nothing within the Panel’s decision to suggest that it improperly applied the Fire Statute and COGSA fire exemption to the question of the Owner’s liability, nor did it reflect any errors “so obvious [as to] be instantly perceived as such.” (Citation omitted).

“Accepting the Panel’s factual findings as accurate, the Court cannot hold that the casual (sic) connection between Antares’ failure of oversight and the explosion and fire was “so tenuous…that what is claimed to be consequence is only fortuity.” (Citation omitted).

The Court did not find that the Panel’s conclusion was “speculative”.  Dealing with Owner’s argument that the Panel relied on hearsay testimony, the Court noted: “it is well settled that arbitrators are not required to adhere to the Federal Rules of Evidence, including its proscription against admitting hearsay evidence.” (Citation omitted); (arbitrators “need not follow all the niceties observed by the federal courts.”)” (Citation omitted).  

The Court stated it was not empowered to “review the weight the arbitration panel accorded conflicting evidence…,[or] question the credibility findings of the arbitrator.” (Citation omitted).

The Court denied Owner’s motion to vacate the final arbitration award and granted Charterer’s motion to confirm the final award.   The charterer’s request for attorneys’ fees was denied.

Oilmar Co., Ltd v. Energy Transport Ltd and P.T. Cabot Indonesia, U.S.D.C. of District of Connecticut, Civil Action No. 3:03-CV-1121 (JCH); Decision of Judge Janet C. Hall, United States District Judge dated October 6, 2014.
PANEL STICKS TO STANDARD FORMULA….

Jet fuel and #2 heating oil were loaded aboard the vessel for transportation from St. Croix to Bayonne for further discharge orders.  During loading, a portion of #2 oil was erroneously transferred into the jet fuel cargo.  The supplier refused to take the contaminated product back ashore and insisted the vessel go forward.  Following the apparent contamination, voyage orders were revised and the vessel directed to proceed to New York harbor for further cargo sampling.  It was discharged into barges which in turn delivered the product ashore into shore tanks.  From those tanks, the product was subsequently moved about through a myriad of barge transfers, product blends and sales in an attempt to mitigate damages.  The damaged product was ultimately disposed of some three months later.

Although the time chartered owner denied responsibility at the outset, it ultimately admitted liability but argued that the charterer suffered no monetary loss because of the contamination. The Charterer claimed damages representing the difference between the sound market value of the jet parcel when loaded and its damaged market value at destination.  It also claimed damages for downgrading of preexisting inventory in a shore tank by the introduction of the contaminated cargo and expenses for ancillary losses, including additional inspection costs, spill taxes, tank usage and extra barge costs.  The time chartered owner counterclaimed for outstanding demurrage and shifting expenses.

The Charterer contended it was entitled to damages based on the difference between the sound and damaged market values of the jet product as of the arrival at New York harbor.  The Time chartered owner contended the charterer suffered no loss from contamination because the jet fuel purchased was sold as jet fuel at the same grade. It also argued that there was a more appropriate alternative to the fair market value test, i.e. to calculate damages based upon the incidental costs incurred by the reconditioning of the goods.

The Panel advanced two issues; namely: (1) whether the Charterer reasonably mitigated its damages and (2), which measure of damage to employ.

The Panel found the Charterer had taken reasonable steps to mitigate the loss involved and then addressed the appropriate measure of damage for the product involved.  It found the difference between the fair market value of the cargo at its destination in the condition in which it should have arrived and the fair market value in the condition in which it actually did arrive was the measure of damage to be used.  It found there were no “special reasons” which qualified under the narrow exception to the market value standard.  The Panel noted all of the product involved was not fully restored to its former condition and thus, the fact that part of the cargo might later have been sold at or above damaged value was irrelevant.  It found the fair market value rule to be the most accurate means to assess the market loss due to the contamination of the jet fuel.

The Panel went on to address various additional claims presented, including attorneys and legal costs.  It found the time chartered owner liable to pay $963,805.98 for principle damages with allowance of $223,815.27 toward legal fees and costs and an allowance of $4,400 towards arbitrators’ fees.  

The Panel concluded that the Time Chartered Owners’ claim for demurrage and shifting expenses were issues arising under the charter party, inspite of Charterer’s argument that they were not within the scope of the proceedings.  It found the Charterer liable for such in the amount of $57,004.23 with interest thereon.  


In the Matter of the Arbitration between Hess Corporation and Dorado Tanker Pool, Inc., Final Award dated July 22, 2014 (Panel Jack Berg, Paul E. O’Brien and Klaus C.J. Mordhorst, Chairman). [Editor’s Note: A Petition to confirm and a motion to vacate the final award have been filed and are pending in the Southern District of New York].
SAMPO SAGA; SECOND CIRCUIT SEGMENT….


The District Court dismissed Plaintiffs’ claims, enforcing a “covenant not to sue” contained in the actual carrier’s bill of lading.  It found a claim brought on the basis of assignment to be valid and not subject to the clause requiring suit to be brought only against the carrier and not against any servant, agents or sub-contractors.  (See Cargo Newsletter No. 61.)


Upon appeal to the Second Circuit Court of Appeals, the Court found the NVOCC acts as an agent to bind the shipper to the actual carrier’s bill of lading, including the clause involved (referring to Kirby 543 US at 3), the facts of which it found strikingly similar to those before it. 

It found the clause did not violate COGSA, not exonerating the carrier from any suit by cargo claimants.  It did not exonerate the carrier’s subcontractor from any suit by the carrier claiming indemnity.  It merely exonerated the railroad from direct suit by the cargo claimants.  The Court affirmed the decision to enforce the covenant not to sue clause. 


As to the claim based upon an assignment, the Court considered the arguments raised by the railroad on appeal were not timely not having been raised before.


The Court affirmed that judgment against the railroad.


Sompo Japan Insurance Company of America v. Norfolk Southern Railway Company, et al.; US Court of Appeals, Second Circuit (Nos. 13-3416-cv, 13-3501-cv, Decision dated August 6, 2014; 2014 AMC Page 1817.
FORWARDER ESCAPES ON DISCLOSED AGENCY….


The ocean carrier brought suit against a freight forwarder for breach of contract, alleging that the forwarder commissioned it to transport several shipments of cargo.  The shipments were transported to destination but were not picked up on time.  The ocean carrier sought reimbursement of charges it allegedly incurred due to a failure to ensure that the cargo was timely picked up.

The defendant forwarder moved to partially dismiss the amended complaint.  The carrier alleged that since the forwarder is a “merchant”, as that terms was defined in the terms and conditions in the bills of lading, and since a Merchant is obligated to ensure the cargo is picked up on time, the forwarder was liable for any charges incurred.

The forwarder asked the Court to dismiss the amended complaint with respect to three bills of lading which indentified the forwarder defendant as “agent”.  It argued that, because the principals were disclosed, it did not fall within the definition of “merchant” and was not liable for the demurrage claimed. 


The booking confirmations with respect to the three shipments involved did not disclose any agency relationship of the forwarder; however, the forwarder was indentified as “agent” in the issued bills of lading.

The carrier argued that the contracts became final when the booking confirmations were issued and, since the forwarder did not disclose its principals on the booking confirmations, the forwarder should be held responsible for the charges incurred. (Referring to CMA-CGM (Canada) Inc, v. World Shippers Consultants, Ltd., 921 F. Supp. 2d (E.D.N.Y. 2013).


 The Court distinguished that case, noting the booking agreements involved incorporated the full terms and conditions of the bills of lading, which in turn imposed joint and several liability on that defendant by virtue on its status as a “Merchant”.  

In other words, the incorporation of the terms and conditions into the booking confirmations rendered the latter independent contracts for the purpose of imposing the payment obligations at issues; thus they were final contracts for purpose of the agency determination.


The Court went on to state it did not read the case for the proposition that all booking confirmations are final contracts, but merely for the proposition that the specific ones at issue in that case were.  In the case before it, there was no clear reference to the terms and conditions of the bill of lading so as to fully incorporate them into the confirmations.  The only reference to terms and conditions was to inform that a new bill of lading format had been implemented, with the suggestion that the terms be read, as some of the clauses may have been changed.  Nothing in the language incorporated the standard form of bill of lading or its terms and conditions in the booking confirmation itself.  While the terms and conditions are mentioned, there was no operative language effecting an incorporation by reference.

The court considered the contractual obligations giving rise to the instant lawsuit were set out only in the bills of lading.  Since the forwarder disclosed its principals on the three bills of lading at issue, it was acting as an agent for its disclose principals with respect to the transactions governed by those bills.

The Court went on to consider the issue where an agent clearly manifests an intention to bind itself instead of, or in addition to its principal, then the agent would be bound by the terms of the contract, even if it was acting as an agent for a disclosed principal.  It found the allegations in the amended complaint were insufficient to state a plausible claim under this exception, as the allegation was simply that the freight forwarder was liable because it is “the shipper or acting on behalf of the shipper” and thus is a “Merchant under the terms and conditions of the bill[s] of lading.”

The carrier argued that the freight forwarder fell within the definition of “Merchant” because it acted on behalf of the person owning, entitled to or claiming the possession of the goods or of the bill of lading.  The Court noted this argument was contained in the motion papers and found it could not be used to cure deficiencies in the pleadings.  The theory did not appear in the amended complaint.

  Without a plausible claim that the bills of lading even purported to impose liabilities on the defendant, it followed that the carrier failed to plausibly alleged the forwarder clearly manifested any intent to be independently bound under the bills of lading.

The Court granted the motion for partial dismissal as to the three bills of lading at issue; however, the dismissal was without prejudice to the extent that it was based on deficiencies in the pleadings.  The Court allowed additional time for the carrier to file a second amendment complaint if it wished.

Mediterranean Shipping Company v. American Cargo Shipping Lines, Inc.; USDC, SDNY (13-cv-6357 (ER); Decision of Judge Edgardo Ramos, Dated September 10, 2014.
YOU LIKE TOMAYTOS, I LIKE TOMAHTOS….

Receivers brought a claim against the Owners of the vessel for damages to a cargo of coils of pre-painted aluzinc steel sheets.   The damage occurred when the stow had shifted in heavy weather during the voyage of Xingang, China to Novorossiysk, Russia.  The Receivers alleged that the damage was caused by the unseaworthiness of the vessel, in that she had not been properly equipped with additional lashing material and also that the crew failed to tend and care for the cargo during the voyage.  Alternatively, Receivers alleged the cargo damage was due to poor stowage and Owners were contractually responsible for this.


The cargo was shipped under a Congenbill 1994 bill of lading.  The bill of lading contractually incorporated both the Hague Rules of 1924 and a Gencon 1994 Charterparty that the Owners had entered into with a third party charterer (not made a party to the proceeding).


The Hague Rules provide that the carrier shall “properly and carefully load, handle, stow, carry, keep, care for, and discharge the goods carried.”


Clause 5 of the incorporated charterparty provided that the cargo was to be “loaded, stowed and/or trimmed, tallied, lashed and/or secured by the Charterers, free of any risk, liability and expense whatsoever to the Owners.”   The cargo had been stowed by stevedores appointed by the Charterers (in some haste).  The Admiralty Registrar, before whom the matter was heard, held that the damage was due to poor stowage in that locking coils were not used.  He further held the vessel was not unseaworthiness nor had the crew failed to properly care for the cargo during the voyage.


As to whether the Owners were responsible for the poor stowage, Receivers argued that Clause 5 did not make any sense in the context of the bill of lading which regulated the rights between the parties; that incorporation of Clause 5 did not make sense in that there were no reasons why the Receivers should take on the responsibility for loading operations of which it had no control; and a contractual carrier remains responsible to a consignee/bill of lading holder for damages arising from inadequacy of the stow, even if responsibility had passed to the charterers of the vessel.


Owners argued that Clause 5 was validly incorporated into the contract of carriage and that its effect was to transfer responsibility for loading and stowage away from the Owners and to the Charterers.


The Registrar held a transfer of responsibility to a third party was sufficient and that there was no need to manipulate the language so as to read the word “charterers” in Clause 5 as “shippers” and/or “receivers”. Citing GH Renton v. Palmyra Trading Corporation [1957] AC 149 and The Jordan II [2013] 2 Lloyd’s Rep. 87.


As to whether the Owners retained any residual responsibility for the acts of that third party, Clause 5 expressly provided, by the words “free of any risk, liability and expense whatsoever to the Owners”, that the Owners were not to be liable for the third party’s acts.


The Court held Clause 5 was validity incorporated into the bill of lading contract and that this was effective to transfer responsibility for stowing the cargo away from the Owners.   This transfer of responsibility was effective notwithstanding the incorporation of Article III Rule 8 (fn 1) of the Hague Rules into the contract of carriage.


This meant that the Owners had a complete defense, subject only to the question whether they or their agents had intervened in the stowage, such that the damage was attributable to their intervention.  The Court held that there was no evidence that the stowage plan which was provided by the stevedores at loading had contributed to improper stowage.


[The above summary was abstracted from the case note of David Martin Clark (http://www.onlinedmc.co.uk/index.php?) which is based on a note prepared by Neil Henderson, Barrister at Stones Chambers, London who appeared for Owners in the case.]

Yuzhny Zavod Metall Profil LLC v. Eems Beheerder B – the M/V EEMS SOLAR; English High Court, Queen’s Bench Division, Admiralty Court: Jervis K, Q.C, the Admiralty Registrar: 5 June 2013 


[Note: Reference is made to Cargo Newsletter No. 60; Man Ferrostaal, Inc. v. M/V Akili, Second Circuit, Decision dated December 6, 2012 for comparison.

In that case, the Second Circuit found the vessel liable in rem for cargo damage resulting from poor stowage based upon “ratification”  by the vessel of the provisions of a Sub-Charter Party  (Voyage). The Charter Party contained a Clause Paramount incorporating the Hague Visby-Rules.  It also contained a free-in-and-out provision that stated the handling of the cargo was to be “free of risk…to the vessel.”

The Circuit Court held that the Voyage Charter Party’s Clause Paramount contractually incorporated the Hague-Visby-Rules, which prohibited a carrier from contracting for a waiver of its obligations to the cargo, i.e, stowage.   Thus, the Court held the “free of risk” provision was invalid and the vessel liable.]
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