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Chair’s Message:
It has been another exciting year for the ADR & Arbitration Committee which has been involved in several initiatives with the Society of Maritime Arbitrators in New York (“SMA”) to promote arbitration of maritime and maritime related disputes in the United States. Several members of the Committee including Keith Heard, Don Murnane, Robert Shaw, Jay Pare and the Chair have also assisted in drafting amendments to the SMA Rules including the most recent Seventh Edition released in March 2016.  

              At the Fall meeting in Bermuda, with  25 members in attendance in person and by phone, Committee Member George Tsimis of the American Club spoke on the use of anti-suit injunctions to enforce arbitration provisions. The need for such relief arose when P&I Club members were being forced to post security in Western Africa relating to often frivolous cargo loss claims filed in violation of arbitration clauses.  In many instance the security that had been posted would be tied up in local legal proceedings for many years, lending to coercive settlements.   Mr. Tsimis described how he turned to the London courts to issue orders (1) enforcing the London arbitration provisions and (2) enjoining the cargo interests from pursuing actions in the local West African courts. The issuance of these injunctions with associated sanctions has, according to Mr. Tsimis cut down dramatically on the number of cargo actions filed in recent years. 

Our Committee also held an informative joint session with the CMI yesterday with almost 200 lawyers and industry people in attendance, in which the focus was on the Convention on the Recognition and Enforcement of Foreign Arbitral Awards—the New York Convention—now nearly 60 years old.  With 158 signatory countries, the Convention has built, as Luc Grellet put it in yesterday’s session, a “transnational arbitral culture through simple principles.”  Other speakers, representing the U.K. Japan, Brazil and Australia, also provided local perspective on how the Convention is applied in their own jurisdictions with a focus on the “public policy” exception to enforcement and the availability of pre-award security.  Leo, the Committee Chair, closed the meeting by noting that uniformity in the application of the Convention worldwide may be desirable but not always attainable.

In closing,I also wish  to share with you news of a fresh initiative announced by Michael Northmore, of the S.M.A.   “With an influx of new members with extensive insurance backgrounds, the S.M.A. has formed a committee of insurance experts to help further expand the SMA’s arbitration and mediation services beyond traditional Blue-water Owners’ and Charterers’ disputes, and into the fields of Brown-water & Coastal, Offshore & Onshore Energy and related services, Great Lakes, transit business, Shipbuilding & Repairing, Yachts, Fisheries, Ports & Terminals, Reinsurance, etc.  As it broadens its activities, the SMA welcomes MLA members’ input, suggestions and comments.” 
For the Committee’s benefit, we have been collecting cases of note since last year’s newsletter.  Intrepid volunteers from the MLA Young Lawyers Committee conducted additional research and prepared the concise summaries below, organized by Circuit.  If a particular circuit did not have an arbitral case of note, we selected a district court decision.  Not all Circuits are recognized based on relevancy, time, and space restrictions.  

Thank you to Committee Secretary Chris Nolan for taking the laboring oar on the project, and our YLC drafters including:  Scott R. Gunst, Jr., Barrett Hails, Simon Levy, Daniela Oliveira, Imran Shaukat, and Christie Walker.

First Circuit

Farnsworth v. Towboat Nantucket Sound, Inc., 790 F.3d 90 (1st Cir. 2015)

In Farnsworth v. Towboat Nantucket Sound, Inc., the First Circuit held that a vessel owner could not challenge the validity of the arbitration clause after the salvor moved to confirm the arbitration panel’s award in his favor.  

After his vessel went aground on rocks, Farnsworth’s radio request for a tow was answered by Towboat Nantucket Sound (TNS).  Although there was some discussion as to whether Mr. Farnsworth was coerced, he executed a “no cure, no pay” marine salvage agreement. The agreement contained a standard arbitration provision, in which the parties agreed to resolve any disputes by binding arbitration.  

Shortly after the vessel was salvaged, Farnsworth sent a letter to TNS purporting to rescind the salvage agreement.  A dispute arose and TNS’s counsel demanded arbitration pursuant to the salvage agreement.  Despite initially suggesting that the arbitration clause was void, Farnsworth nominated an arbitrator and the parties agreed that the issues regarding the salvage of the vessel must be heard by the arbitrators. In his submission to the panel, Farnsworth alleged that he signed the salvage agreement under duress. Shortly after arbitration proceedings commenced, Farnsworth filed a federal court action seeking a declaratory judgment that the salvage agreement was void.  His federal complaint did not specifically challenge the arbitration provision.  The District Court denied the request for a preliminary injunction, and stayed the case pending the outcome of the arbitration.  

Thereafter, the arbitration panel unanimously found in favor of TNS, which then filed a motion in the District Court to confirm the panel’s award and dismiss Farnsworth’s suit.  In Farnworth’s opposition to the motion to confirm, he argued that the he had been coerced to agree to the arbitration clause as opposed to the agreement as a whole. This is the first time that Farnsworth challenged the specific arbitration clause of the salvage agreement.  The District Court confirmed the arbitration award, and held that the failure to specifically challenge the validity of the arbitration clause was fatal.  

On appeal, the First Circuit looked at Supreme Court holdings which differentiated between two types of challenges to arbitration agreements: (1) challenges to an entire contract containing an arbitration clause, and (2) challenges to a specific agreement to resolve a dispute through arbitration. The Supreme Court has held that where a challenge is to the entire contract the arbitrators decide the validity of the agreement, whereas the court should decide challenges to the specific agreement to arbitrate, if such challenges are timely and properly made.  The Court of Appeals affirmed the District Court holding that Farnsworth’s motion for a preliminary injunction to stay the arbitration proceedings was only a general challenge to the salvage agreement and not a specific challenge to the arbitration clause.  Farnsworth’s only challenge to the validity of the arbitration clause came after TNS moved to confirm the panel’s award which was far too late.  

Second Circuit
Zurich American Insurance Co. v. Team Tankers A.S., 811 F.3d 584 (2nd Cir. 2016)


In Zurich American Insurance Co. v. Team Tankers A.S., the Second Circuit affirmed the District Court’s decision denying the shipper’s motion to vacate the arbitral award but reversed the District Court’s order awarding attorney’s fees and costs. 


The shipper, Vinmar International, Ltd. chartered a vessel from Team Tanker A.S. to transport a large quantity of acrylonitrile (ACN) from Houston to South Korea.  ACN is most valuable when colorless but begins to “yellow” when it comes in contact with other chemicals, thus reducing its value.  When the vessel arrived in South Korea the ACN was transferred to onshore tanks.  At the time of the offloading the ACN was as specified and had not begun to yellow.  Six weeks after offloading the ACN in the storage tanks and the sample never exposed to the storage tanks had yellowed beyond Vinmar’s quality standards.  The sample pulled from the tanks in Houston had not yellowed at all.  

Consistent with the charter agreement Vinmar initiated arbitration proceedings.  The arbitration panel majority held that Vimar was not entitled to relief holding that: (1) Vinmar had not made out a prima facie case that the ACN had been damaged while aboard the vessel; (2) Team Tankers showed  that it exercised due diligence during transport; (3) Vinmar failed to prove damages. Vinmar petitioned the District Court to vacate the award under the FAA arguing that the panel manifestly disregarded COGSA in reaching its decision.  District Court confirmed the arbitration award but awarded Vinmar attorney fees. 

On appeal the Second Circuit held that the arbitration panel did not manifestly disregard the law.  The panel majority recognized that while COGSA permits a shipper to make a prima facie case by establishing that it delivered the goods to the carrier in sound condition and the goods arrived in damaged condition following the carriage, the shipper’s evidence was insufficient to satisfy its initial burden under COGSA. 

The shipper also argued that the panel chairman’s failure to disclose a terminal illness constituted “corruption” or “misbehavior,” as such disclosure is required by SMA Rules which governed the conduct of the arbitration.  The Second Circuit emphasized that the an attempt to vacate an arbitral ruling based on a violation of private arbitral rules runs headlong into the principle that parties may not expand by contract the FAA’s grounds for vacating an award.  The Second Circuit reasoned that without more, holding that a failure to comply with private arbitral rules was tantamount to “corruption” or “misbehavior,” would result in an expansion of the FAA’s beyond the scope of the statute, and would result in varied decisions.  

The Second Circuit reversed the District Court’s award of attorney’s fees holding that the shipper did not breach the charter agreement by seeking to vacate the arbitration award.  

Third Circuit:
Energy Marine Servs., Inc. v. DB Mobility Logistics AG, et al., No. CV 15-24-GMS, 2016 WL 284432 (D. Del. Jan. 22, 2016)
In Energy Marine Servs., Inc. v. DB Mobility Logistics AG, the United States District Court for the District of Delaware held that a parent corporation could not be held liable for a London maritime arbitration judgment against its distant subsidiary on the grounds of an alter-ego claim, agency claim, or partnership claim.  Defendant DB Mobility Logistics AG (“DBMLAG”) – a subsidiary of German national train company Deutsche Bahn AG and part of its family of companies – is the corporate parent and Schenker Libya for Transport Services Company (“Schenker Libya”) and Schenker SA were the relevant subsidiaries.  Until December 2010, DBMLAG was an “indirect shareholder,” via three other corporate entities, of Schenker Libya.  Id. at *1. 

In June 2010, Energy Marine Services, Inc. (“EMS”) and Schenker Libya took part in a London maritime arbitration action regarding a dispute over withheld charter party payments from Schenker Libya’s June 2008 chartering of a vessel from EMS.  EMS’ claims in the London arbitration against Schenker Libya had been stayed since the 2011 outbreak of the Libyan civil war and not recommenced until October 2015.    

In January 2015, EMS filed a suit in admiralty against DBMLAG, Schenker Libya, and Schenker SA in the District of Delaware, seeking to hold DBMLAG liable for EMS’ claims against Schenker Libya on the grounds that DBMLAG may be liable for the actions of its subsidiary on alter ego, agency, or partnership bases.  DBMLAG filed a Motion to Dismiss under Fed. R. Civ. P. 12(b)(6), contesting liability for the arbitration judgment.  The court granted DBMLAG’s Motion to Dismiss, reasoning that “EMS has not averred facts sufficient to support any of its theories asserting that DBMLAG is liable for the arbitration judgment against Schenker Libya.”  Id. at *5.  A common thread in the court’s reasoning for dismissing EMS’s bases for holding DBMLAG liable for Schenker Libya’s purported conduct was that EMS, rather than pleading factual assertions, provided conclusory assertions linking DBMLAG to Schenker Libya.   

With regard to EMS’s alter-ego claim, the court reasoned that “[a]lthough EMS alleges that DBMLAG operated Schenker Libya as an alter-ego, it pled no facts asserting that DBMLAG or its subsidiaries were undercapitalized, did not pay dividends, employed non-functional directors in subsidiaries, siphoned funds, or failed to keep reasonable corporate records.”  Id. at *3.  Turning to EMS’s agency claim against DBMLAG, the court reasoned that EMS did not provide sufficient facts to connect Schenker Libya to DBMLAG, and therefore “EMS’s agency allegations fail for the same reason as its alter-ego claim: The pleadings do not demonstrate a plausible agency relationship between DBMLAG and either Schenker SA or Schenker Libya.”  Lastly, EMS’s argument based on partnership failed because “conclusory statements alleging partnership are insufficient to meet the minimum pleading requirements.”  Id. at *5.  Accordingly, the court held that EMS did not aver facts that made it plausible that DBMLAG could be liable for Schenker Libya’s purported conduct, and therefore granted DBMLAG’s Motion to Dismiss.

Fourth Circuit:

Flame S.A. v. Freight Bulk Pte. Ltd., 807 F.3d 572 (4th Cir. 2015)
In Flame S.A. v. Freight Bulk Pte. Ltd., the Court of Appeals for the Fourth Circuit affirmed the United States District Court for the Eastern District of Virginia’s holding that Freight Bulk Pte. Ltd. (“Freight Bulk”) was the alter ego of Industrial Carriers, Inc. (“ICI”), and therefore Freight Bulk and ICI were jointly and severally liable for defrauding ICI’s creditors, including the Plaintiffs-Appellees Flame S.A. (“Flame”) and Glory Wealth Shipping Pte., Ltd. (“Glory Wealth”).  
In 2008, Flame entered into four Forward Freight Agreements (“FFAs”) with ICI.  ICI breached the FFAs, and Flame commenced an English High Court of Justice action against ICI, eventually obtaining an English judgment against ICI.  Flame had its English judgment recognized in the Southern District of New York, and later registered the judgment in the Eastern District of Virginia for the amount of approximately $19.9 million.  Id. at 584.  Also in 2008, Glory Wealth contracted for ICI to charter a vessel.  ICI failed to pay the fourth installment of hire, or any other payment due thereafter.  Glory Wealth commenced arbitration in London pursuant to the charter, and the London arbitration panel issued Glory Wealth an award.  Glory Wealth then sought and obtained recognition of the arbitration award by obtaining a default judgment in the Southern District of New York in the amount of approximately $46.38 million, see Flame S.A. v. Indus. Carriers, Inc., 39 F. Supp. 3d 769, 775 (E.D. Va. 2014), but did not register that judgment in the Eastern District of Virginia.  Rather, Glory Wealth “filed a complaint in the Eastern District of Virginia alleging that it was an ICI creditor who could maintain a maritime claim against ICI for breach of a charter party, as established by its English arbitration award.”  Flame S.A., 807 F.3d at 578.  Flame and Glory Wealth subsequently sought a writ of maritime attachment under Supplemental Rule B to attach Freight Bulk’s vessel, the M/V CAPE VIEWER, when it docked in Norfolk, Virginia.  Glory Wealth then obtained an attachment order for the M/V CAPE VIEWER pursuant to Supplemental Rule B.  Id.  The trial court ordered the sale of the vessel and the distribution of the sale proceeds to Flame and Glory Wealth.  Id. at 577.
On appeal, ICI and Freight Bulk argued, inter alia, that the district court erred in distributing proceeds of the M/V CAPE VIEWER's sale to Glory Wealth because Glory Wealth failed to register its New York default judgment against ICI, stemming from the English arbitration award, in the U.S. District Court for the Eastern District of Virginia.  Id. at 579.  The Court of Appeals for the Fourth Circuit disagreed with ICI and Freight Bulk’s argument, finding that Glory Wealth’s claim against ICI “also arose from the breach of an indisputably maritime contract, namely, a charter party.”  Id. at 581, citing Kossick v. United Fruit Co., 365 U.S. 731, 735 (1961).  Accordingly, the Court of Appeals for the Fourth Circuit affirmed the trial court and concluded that Flame and Glory Wealth’s attachment proceedings were based on a foreign judgment or foreign arbitration award involving maritime claims. 

Seventh Circuit
Grooms v. Marquette Transp. Co., LLC, Case. No. 14-cv-603, 2015 WL 681688, *1 (S.D. Ill. Feb. 17, 2015)
In Grooms v. Marquette Transp. Co., LLC, a mariner crushed his leg during a voyage on the Mississippi River. His contract of employment contained an arbitration clause, which the mariner argued should not be enforced. Id. At the outset, the Court noted that the employment contract was exempt by the terms of the Federal Arbitration Act, but was enforceable under the Illinois Uniform Arbitration Act. Id. The court then looked to the Jones Act and case precedent interpreting the Jones Act and found that the agreement to arbitrate was enforceable. Id. at *2. The court further advised that, from a policy perspective, the mariner need not forego any substantive rights by agreeing to arbitrate his claims. Id.

Ninth Circuit:

Galilea, LLC v. AGCS Marine Ins. Co., 2016 WL 754221 (D. Mont. Feb. 24, 2016),
In Galilea, LLC v. AGCS Marine Ins., the United States District Court of Montana granted Defendants AGCS Marine Insurance Company, Liberty Mutual Insurance Company, and Torus Insurance Company’s (collectively “Insurers”) motion to dismiss and to compel arbitration and denied Plaintiff Galilea, LLC’s motion to permanently stay arbitration proceedings. 
This action arose from the Insurers’ denial of insurance coverage for the sailing yacht Galilea which grounded in an accident and was deemed a total loss.  The Insurers initiated an arbitration proceeding pursuant to the terms of the policy and Plaintiff initiated this action seeking to stay the arbitration proceeding and asserting several state causes of actions.

Plaintiff Galilea, LLC, a Nevada limited liability company, was formed by Chris and Taunia Kittler, both Montana citizens, for the purpose of owning the Galilea. In May 2015, the Kittlers sought insurance coverage for the Galilea from Pantaenius American Yacht Insurance (“Pantaenius”).  A Pantaenius representative provided the Kittlers with a premium quote for insurance coverage which listed a Montana address for Galilea, LLC. Shortly thereafter, the Kittlers emailed an application for insurance to Pantaenius listing Galilea, LLC as the insured and the port of registry as Las Vegas, Nevada. Although the application was drafted by Pantaenius, the application listed the issuing insurance companies as the Insurers named in this action. Pantaenius, in turn, sent the Kittlers an insurance binder and policy which contained a New York arbitration clause and stated that it will be interpreted by federal maritime law, or if that particular area of federal maritime law is not “established and entrenched,” New York Law will apply.  

In challenging the Insurers’ arbitration proceeding, Plaintiff argued that Montana law should apply to the interpretation of the policy and that under Montana law arbitration clauses in insurance policies are invalid. The Court rejected any arguments that the policy’s place of performance or place of execution was relevant to the determination of jurisdiction and instead focused on the nature of the contract which was decidedly a maritime insurance policy. Thus, federal maritime jurisdiction would apply to the dispute. 

The Court then turned to the question of whether the choice of law provision is enforceable under federal maritime law. Citing the Restatement (Second) of Conflict of Laws § 187(2), the Court noted that the “law of the state chosen by the parties to govern their contractual rights will be applied … unless either (a) the chosen state has no substantial relationship to the parties … or (b) application of the law of the chosen state would be contrary to fundamental policy of the state which has a materially greater interest than the chosen state in the determination of the particular issue.” Following Ninth Circuit precedence, the Court concluded that the referenced “state” in the Restatement can be the federal government which historically has a substantial relationship to maritime insurance contracts. Additionally, the Court found that Montana did not have a materially greater interest than the federal government in the dispute when the only connection was that Galilea, LLC’s members were Montana citizens. Ultimately, although the matter was “not an easy case,” the Court upheld the longstanding principle of uniformity of federal law in admiralty matters. 

Eleventh Circuit:

Navarette v. Silversea Cruises Ltd., Case No. 14-20593, 2016 WL 12655601, *1 (S.D. Fla. March 7, 2016) [N.B. this decision was affirmed on appeal if you want to include the citation]
In Navarette v. Silversea Cruises Ltd., a Filipino citizen was injured during mooring operations. His employment agreement contained standard terms and conditions, including an agreement to arbitrate, as approved by the Philippine Overseas Employment Administration. Id. at *1. Following the arbitration, the mariner moved to vacate the award. Id. In determining whether to vacate or enforce the award, the court first looked at whether the award offends public policy and, second, whether the mariner was a Jones Act seaman. Id. at *3-4.

 

With regards to the first aspect of the court’s analysis, the court explained that a violation of public policy occurs when an award is contrary to well-defined and dominant policy that is ascertained by reference to laws and legal precedents. Id. at *3. The two competing policies at issue are the public policy favoring arbitration and the public policy protecting mariners as wards of admiralty. Id. In weighing the competing policies, the court emphasized that the approval of the contract terms by the Philippine government reflects the policy of its government to promote and monitor the overseas employment of Filipinos. Id. The second aspect of the court’s analysis, whether the mariner was a Jones Act seaman, was determined under a standard Lauritzen eight factor choice-of-law analysis. Id. at *4. The court weighed the eight factors and concluded that U.S. law did not apply and hence the mariner was not a Jones Act seaman.The only factors connecting the employer to the United States were its office in Fort Lauderdale, some of its ships hailing and porting in Port Everglades and passenger tickets containing a Southern District of Florida forum selection clause. Id. Ultimately, the court confirmed the tribunal’s award by finding that (a) the award did not offend public policy and (2) the tribunal correctly concluded that the mariner was not a Jones Act seaman. Id.
State Court:

Cusimano v Schnurr, 26 N.Y.3d 391 (N.Y. 2015)

In Cusimano v. Schnurr, plaintiffs alleged fraud and malpractice against the family’s accountants, claiming they aided other family members in fraud and misconduct in 1991 and 2009. Plaintiffs’ claims arose from three separate intra-family commercial real estate business agreements. The agreements included ownership of property in New York and Florida, some of which was leased to national and international franchises. Each agreement contained an arbitration provision with reference to the American Arbitration Association (“AAA”) rules. Plaintiffs litigated the case for nearly a year, issuing three non-party subpoenas and moving to disqualify defendants’ counsel. At oral arguments on the motion to disqualify, the trial court stated having a “nasty feeling” that the litigation was “frivolous.” Plaintiffs moved for arbitration and added claims against other family members. The remaining family members intervened and along with defendants, moved to permanently stay arbitration. The trial court determined the Federal Arbitration Act (“FAA”) was inapplicable given the intra-family nature of the business agreements. On appeal, the Appellate Division reversed, denying the stay of arbitration. On appeal from the Appellate Division, the Court of Appeals of New York considered the application of the FAA to the intra-family business agreements as well as whether plaintiffs waived the right to arbitrate their claims. 

With regard to the application of the FAA, the court noted that the United States Supreme Court applies an extremely broad reach to the FAA and utilizes a “commerce in fact” interpretation as to an activity’s impact on interstate commerce. The Court of Appeals rejected the argument that the FAA did not apply to the “passive” agreements in question because the agreements did not evidence transactions that affect commerce.  The Court was not persuaded that these agreements were “intra-family transactions” between New York residents. The Court further held that commercial real estate agreements and leases do have an impact on interstate commerce and that under the facts of the case, “the FAA is applicable to these agreements.” Despite the application of the FAA, the “totality of plaintiffs’ conduct” established waiver of the right to arbitrate. Plaintiffs litigated the case for nearly a year before moving for arbitration and did not move for arbitration until learning the trial court considered the claims largely time barred and “frivolous.” The plaintiffs’ behavior was “blatant forum-shopping,” which established prejudice to the defendants and intervenors. As such, plaintiffs waived the right to arbitration. The issue of timeliness was to be decided by the court not the arbitrator. 

Elite Logistics Corp. v. Wan Hai Lines, 2015 Cal. App. Unpub. LEXIS 3914 (June 4, 2015)

By way of background, plaintiffs were motor carriers in the business of transporting intermodal shipping containers delivered to California seaports.  Defendants were international cargo shippers operating in California ports.  Pursuant to industry practice, shippers do not charge motor carriers for their use of intermodal containers for an initial period of “free days.”  However, if a container is returned after the expiration of this grace period the shipping companies levy a daily rental or “per diem” fee.  In 2005, California enacted Business and Professionals Code § 22928, which prohibited shippers from assessing per diem fees on weekends and holidays.  This matter arose from Plaintiffs allegations that defendants had ignored the enactment § 22928 in a manner constituting unlawful business practices and breach of contract.  In response to plaintiffs’ allegations defendants moved to compel arbitration pursuant to the arbitration provisions contained in the Uniform Intermodal Interchange and Facilities Access Agreement (“UIIA”) of which both plaintiffs and defendants were signatories.  

The trial court granted the defendants’ motion and the arbitration panel issued an award in defendants’ favor based on plaintiffs’ failure to bring their claims within thirty days as required by the terms of the UIIA.  On appeal, plaintiff argued that trial court erred in compelling arbitration because the underlying arbitration agreement was unconscionable.  The California Court of Appeal agreed, finding the UIIA’s arbitration provision unenforceable because it was contained in a contract of adhesion and it unreasonably shortened the limitations period to just 30 days making it both procedurally and substantively unconscionable.  The Court of Appeal further explained that its conclusion was consistent with two recent federal court decisions, which held that the UIIA arbitration agreement was unconscionable as applied to claims such as those asserted by plaintiffs in the present case.  See Elite Logistics Corp. v. Hanjin Shipping Co., 589 Fed. Appx. 817 (9th Cir. 2014); Unimax Express, Inc. v. Cosco North America Inc., 2011 WL 5959881 (C.D. Cal. Nov. 28, 2011).  Lastly, the court held that The Federal Arbitration Act (“FAA”) as interpreted by AT&T Mobility v. Concepcion, 563 U.S. 333 (2011),  did not preempt plaintiffs’ state law unconscionability claim because nothing in the court’s analysis compelled the parties to adopt arbitration procedures to which they had not agreed, a practice prohibited by the FAA.  As a result, the court reversed the order granting the motions to compel arbitration and the judgment confirming the arbitration.
� EMS has filed a notice of appeal of the January 22, 2016 decision with the United States Court of Appeals for the Third Circuit.   
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