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CARTONS OF COMPUTER PARTS FALL TO “PIECES”…
A shipment of computer parts was carried from Miami, Florida, to Guayaquil, Ecuador, pursuant to a bill of lading which, under the column captioned “NO OF PKGS”, had the number “1”; and under the column “DESCRIPTION OF PACKAGES AND GOODS” stated: “1X40’ HC CONTAINER S.T.C. 989 PIECES COMPUTERS PARTS”. 
The goods arrived in Ecuador “around” October 6, 2014.  “Around” October 17, 2014, the goods were inspected and 491 cartons of goods were said to be missing.  Plaintiff underwriter responded to a claim for damages in the amount of $126,863.28 and brought an action against the Carrier. The Carrier moved for judgement on the pleadings and Plaintiff moved for partial summary judgement.
The Court considered the question presented to be “How to define the term ‘package’ under COGSA.”  The plaintiff asserted that each of the “989 PIECES COMPUTERS PARTS” listed on the bill of lading constituted a “package”; however, defendant asserted that the single container into which all 989 “pieces” were loaded constituted a single package: “Whether a ‘piece’ is or is not a ‘package’ under COGSA has liability consequences amounting to thousands of dollars.”

The Court, referring to decisional law in the Second Circuit, noted, “The question of what constitutes a COGSA package…is largely and in the first instance a matter of contract interpretation.”  [Citing Cases]:
“…where the bill of lading expressly states the number of containers as the number of packages, the container will be deemed the COGSA package even if the bill of lading also notes the number of units within the container, so long as the units are not referred to as ‘packages.’ ” (Norwich Union Fire Ins. v. Lykes Bros. S.S. Co., 741 F. Supp. 1051, 1057 (S.D.N.Y. 1990).
The Court noted the number “1” was clearly stated under the column “NO OF PKGS.”  The Court then referred to the description of packages and goods which described the shipment as “989 PIECES COMPUTERS PARTS.”
The Court rejected the assertion that the pieces were packaged, noting the only evidence offered as to shipping preparation was a photograph plaintiff alleged showed the goods were boxed before being placed within the container; “Even taking the picture as true, it does not establish that 989 separate boxes, representing 989 separate computer part pieces, were put into the shipping container as Plaintiff claims.” 
The Court noted the bill of lading’s description did not indicate how the computer parts “pieces” were packaged; however, what it did indicate was that the computer parts pieces were said to be contained within a single high-cube container.  

 A clause in the bill of lading entitled “Package Limitation” provided:
“If the Goods are consolidated in any container or similar article of transport, the number of packages or units shall, for the purposes of clause 19.2, be those enumerated on the face of this bill of lading as having been packed in such article of transport.  Otherwise, such article of transport shall be considered the package or unit.  If the goods are not shipped in packages or are shipped in bulk, the package or unit shall mean the customary freight unit for such Goods.”
The Court stated clause 19.2 of the bill of lading “specifically dealt with instances where the Hague Visby Rules applied”.  However, referring to clause 21 “which details which laws apply in which in cases [sic], the Bill of Lading clearly states that when shipments are to or from the United States, as is the case here, COGSA applies.” (parenthetical reference omitted) “As such, the parameters defining a ‘package’ under clause 19.3 are irrelevant here.”  [See Editor’s Note below.]
Lastly, the Court stated that even if the container was not viewed as a COGSA package and the computer parts viewed as “goods not shipped in packages,” “Absent any agreement in the bill of lading, goods placed in containers and not described as separately packaged are considered ‘goods not shipped in packages’ to which the $500 applied per ‘customary freight unit.’”
The Court noted that “customary freight unit” is defined in the Second Circuit not as the “standard   unit of measure used in the industry, but the actual freight unit used by the parties to calculate freight for the shipment at issue.”  (Citing FMC Corp. v. S.S. Marjorie Lykes, 851 F.2d 78, 80 (2d Cir. 1988). The bill of lading indicated a lump-sum freight rate was for the single container.  Thus, the “customary freight unit” would result in liability being limited to $500.

MAPFRE ATLAS COMPANIA DE SAGURIAS S.A. v. (A/S/O TECHNOMEGA C.A. v. M/V LOA (in rem) and COMPANIA CHILENA DE NAVIGACION INTEROCEANICA S.A. et ano. Docket No. 15 Civ. 7876 (RWS); U.S.D.A., S.D.N.Y., Decision of Judge Robert W. Sweet, dated August 2, 2017.
Editor’s Note: 
The Court fixed on the issue of whether a “piece” could constitute a “package” under U.S. COGSA. The bill of lading contained a provision (clause 19) which essentially adopted the language of clause IV (5) of the Hague-Visby Rules (slightly modified) and was entitled “Package Limitation.”  
It is submitted that the decision’s comment that reference to clause 19 or a portion thereof in the bill of lading was “irrelevant” overlooks the provisions of clause IV (5) of COGSA itself.

Section IV (5) of COGSA (quoted in full in footnote 2 at page 8 of the Decision) allows the parties to contract for a different limitation amount, but such limitation amount must be higher than the $500 limitation referred to in COGSA.  Clause IV (5) of the Hague-Visby Rules provides for a limitation which is usually higher than the $500 of COGSA; providing for a limitation amount of 666.67 SDR per package or unit, or for limitation based upon the weight of the cargo lost, whichever is the higher. (Emphasis supplied.)
The decision makes no comment as to any application of the second paragraph of Section IV (5) of COGSA, other than quoting the Section. 
ENUMERATION OF FROZEN FISH SINKS CONTAINER LIMITATION…
A shipment consisting of twelve containers of frozen tuna loins was shipped from Spain to Japan. A draft bill of lading was prepared by the carrier covering all twelve containers; however, delivery of three containers was delayed.  In order to avoid further delay, the parties agreed to the issuance of three Sea Waybills, one for each of the three containers. The Sea Waybills described the containers as containing “[no.] PCS FROZEN BLUEFIN TUNA LOINS”.  The tuna loins were “unpackaged.”  One container also contained (in addition to 206 “pcs” of tuna loins) 460 bags of tuna.  Reference to these 460 bags had appeared in the draft bill of lading but was mistakenly omitted from the cargo description in the Sea Waybill.
Upon delivery, cargo in all three containers was found to have suffered damage. The defendant carrier did not admit liability for the damage alleged, however, the parties agreed that, if a number of issues relating to any limitation applicable would be answered, settlement might well result thereafter.

 Initially, the Court considered whether the Hague-Visby Rules were compulsorily applicable.  Claimant argued that they did apply by force of law pursuant to the British Carriage of Goods by Sea Act of 1971 because the shipment was from Spain which was a contracting state adhering to such Rules, although no bill of lading, as such, was ever actually issued. 
The Court found where the terms of carriage required a bill of lading to be issued, it was immaterial that no bill of lading was insisted upon, or in fact issued. Liability would still be limited by Article IV rule 5 of the Hague-Visby Rules which would apply with the force of law. 
 [However, if the carrier proved that the damage with respect to one container arose out of the final stage of transit after completion of discharge at Yokohama, liability would be limited to  2 SDRs per kg gross weight of the tuna thus damaged (according to Clause 7.2 (c) of the Maersk Terms, as opposed to the Hague-Visby Rules)].
 Under Hague-Visby, The court found each frozen loin was a separate unit and liability limited to 666.67 units of account for each loin.  With respect to the bagged tuna, liability should be limited to the greater of 666.67 units of account or two units of account times the gross weight in kilograms (however, the bags of tuna were not mentioned in the relevant Sea Waybill).
 [If the Hague Rules had applied, the court found each frozen loin to be a separate unit which would have attracted a separate limitation of liability (100 English Pounds)  and each bag of tuna would be a separate package and would also attract a  similar separate limit of liability.]
The court considered the emphasis to be on how the cargo was made up for stuffing into the container, not on how it might have been prepared for shipment without containerization.

It was agreed that the Waybills were to be considered, as opposed to what was contained in the draft bill of lading.  
Thus, under the Hague-Visby Rules, each frozen tuna loin was a separate “package or unit.”  As these had been identified and enumerated in the Waybills as being the cargo, and the language of the enumeration was consistent with what was loaded into that container, each frozen tuna loin counted.  As regards the bagged tuna, as the Waybill made no mention of them, there was only one “package or unit”, which was the container.

[The reader is encouraged to review the entire decision of Mr. Justice Andrew Baker for his comments and reasoning.  The decision contains some 121 paragraphs and comprises 33 pages plus an appendix of 4 pages.]

KYOKUYO CO LTD v. A.P. MOLLER – MAERSK A/S; High Court of Justice, Queen’s Bench Division, Commercial Court, Case No.: CL-2014-000360; [2017] EW HC 654 (Comm); Decision of Mr. Justice Andrew Baker, dated March 29, 2017.
“REEFER BREAKDOWN” NOT ENOUGH…
A reefer container of frozen peaches was shipped from Thessaloniki, Greece, to La Porte, Texas.  After the container arrived at Houston, Texas, it was loaded onto a truck for inland shipping.  The trucker was contracted for by the plaintiff; however, the peaches were still in the carrier’s container.
On the way from the discharge port to final destination, the freezer malfunctioned and the peaches thawed.  This resulted in a loss of $48,000.
The plaintiff filed an action asserting claims for breach of contract and negligence, and the carrier answered, then moved for judgment on the pleadings.

The carrier argued that the bill of lading provided that liability on its part for damage occurring while the container was not in its control should not be fastened on it.  The plaintiff responded by asserting that the peaches actually thawed on board the ship, and that even if the peaches thawed on the truck, the carrier provided a faulty container.  The court rejected both plaintiff’s claims.

As to the first claim (it happened aboard the ship), the Court noted this claim was not asserted in the complaint.  The complaint tells “an unambiguous story.”  “Nowhere does the Complaint allege that the peaches thawed on the ship.  To the contrary, the Complaint affirmatively alleges just the opposite.”  [Citation omitted.]  (“A party’s assertion of fact in a pleading is a judicial admission by which it normally is bound throughout the course of the proceeding.”)

As to the second claim, the Court noted “the bill of lading explicitly disclaims liability for any damage sustained while the container was not in the (carrier’s) control.”  It also provided that the carrier would not be liable for any loss “arising latent defects, breakdown, defrosting,” [sic]etc., and that the carrier did not warrant refrigerating but merely would exercise care in its operation and maintenance while in its actual possession.  The Court noted the plaintiff’s opposition brief made no attempt to explain why these provisions did not preclude its “container-based claims”.

The plaintiff argued there might have been a separate contract that was not affected by the clear language of the bill of lading; however, no facts were alleged showing that such a contract existed.  The bill of lading contract noted it was a final contract and “may not be changed orally.”
“Given the clear language of the bill of lading, [the plaintiff] fails to state a claim for damages arising out of the failure of the refrigerator while in the possession of [its trucker].”

The Court granted the carrier’s motion for judgment on the pleadings.
LAMEX AGRIFOODS, INC. v. MSC MEDITERRANEAN SHIPPING COMPANY S.A., U.S.D.C., S.D.N.Y.; 16-CV-8462 (JPO); Opinion and Order of Judge J. Paul Oetken, dated October 23, 2017.
“IN ANY EVENT”… 
A shipment described as “One piece zodiac and spare parts” was shipped from Vancouver, Canada to Rotterdam.  The container was carried under a bill of lading which made no mention of on-deck carriage.

The container was carried on deck and washed overboard during the voyage.  The cargo owner (plaintiff) was unaware that the cargo was being carried on deck, being notified of the loss only after it happened.
Plaintiff (as owner and consignee) sued the ocean carrier who asserted the defense of limitation provided for in the Hague-Visby Rules.

The court referred to Article I(c) of the Hague-Visby Rules (the same language as Article I(c) of the Hague Rules) and noted it defines “goods” as including “goods, wares, merchandise and articles of every kind whatsoever, except live animals and cargo which by the contract of carriage is stated as being carried on deck and is so carried.”

To not be considered as “goods,” the shipment must not only be carried on deck but also must be stated in the bill of lading as being so carried.  The bill of lading made no mention of on-deck carriage.  As one of the two conditions of Article I (c) was not met, the Court found the cargo could not be excluded from the definition of “goods,” and thus was subject to the Hague-Visby Rules.  
It also found the carriage of the container on deck did not amount to a fundamental breach or deviation, but merely involved a matter of construction of the contract.

The Court further referred to Article IV (5) (a) which provides for a limitation of liability for the carrier and the ship “in any event.”  No evidence was provided to support any claim that the damage resulted from an act or omission by the carrier done with intention to cause damage or recklessly and with knowledge that damage would probably result.  The Court looked at the words “in any event” as meaning “in every case.”  The Court allowed the carrier limitation in accordance with the Hague-Visby Rules.  

De Wolf Maritime Safety BV v Traffic-Tech International Inc. (The “Zagora”): Federal Court, Ontario: Decision of Honorable Madam Justice St-Louis; 2017 FC 23: January 11, 2017.

INDEMNITY IS DIFFERENT…
Defendant contracted to ship computer equipment from Hungary to Pennsylvania by air.  Defendant enlisted Third-party Defendant (El Al) to fly the shipment from Hungary to the United States; Third-party Defendant (Alliance) acted as ground handling agent at JFK Airport in New York and Third-party Defendant (PAI Trucking) transported the cargo from JFK Airport and warehoused it in a bonded container freight station.  The cargo left the freight station on December 15, 2014, and, just over two years later, the owner of the cargo filed suit against Defendant as the “contracting carrier,” alleging the computer equipment arrived in damaged condition. Approximately five months later, Defendant filed third-party complaints against the third- party defendants as “actual carriers,” seeking damages, contribution and indemnification.
Third-party defendants moved to dismiss the third-party complaints as untimely pursuant to Rule 12(b) (6) (where a Court “must confine itself to the four corners of the complaint”). However, if matters outside the pleading are submitted, the Court may consider those documents and treat the motion “as one for summary judgement under Rule 56”. Both sides relied on extrinsic evidence and the Court treated the motion as one for summary judgement.  
It was agreed that the Montreal Convention generally applied to the case because it related to the “international carriage” of “cargo.”  Additionally, there was no dispute that, if Article 35 of the Montreal Convention applied to Defendant’s claims against the “actual carriers,” those claims would be time-barred as they were filed more than two years after the completion of delivery. 
The Court found there was little question that Article 35 would apply to a claim for damages based on negligence.  This left the sole issue in dispute as to whether Article 35 also applied to claims for contribution and indemnification.

The Court, referred to a decision in the Ninth Circuit as appearing to be the only American court to have addressed that issue in any depth (Chubb Ins. Co. of Europe S.A. v. Menlo Worldwide Forwarding, Inc., 634 F.3d 1023 (9th Cir. 2011)). It also noted the Convention itself (in Article 37) provided for rights of recourse against third parties and that “Nothing in this Convention shall prejudice the question whether a person liable for damage in accordance with its provisions has a right of recourse against any other person”. 
Following the U.S. Ninth Circuit, the Court held Article 35 applied to claims for “damages” but not to claims for indemnification or contribution. It granted the motion to the extent the third-party complaints sought damages, but denied the motion to the extent they sought indemnification and contribution. It further denied the request for attorneys’ fees, costs and expenses as time barred under the Montreal Convention.  
AGCS MARINE INSURANCE COMPANY V GEODIS CALBERSON HUNGARIA LOGISZTIKAI KFT V EL AL ISRAEL AIRLINES LTD. ET AL; U.S.D.C. S.D.N.Y; 16-CV-9710 (JMF); Decision of Judge Jesse M, Furman dated 11/28/2017.
INTERCLUB AGREEMENT DEALS WITH RESPONSIBILITY EVEN THOUGH NO “FAULT”…
A shipment of soya bean meal was transported from South America to Iran where the vessel arrived in December of 2012. The vessel was under time charter (NYPE form), and when it arrived off the discharge port, Charterers (who had not been paid as yet by the Receiver) ordered the vessel to wait.  This took over four months. During that time, the cargo, or part of it, started to overheat. 
When the vessel was brought alongside and discharged in May 2013, damage was found and a claim was made by the Receiver against the Owner for some £5 million. This was settled after negotiations for £2,654,238. The Owner then claimed that amount (plus the sum of US$1,012,740. for hire) from the Charterers and took the matter to arbitration.

The charter party included a provision whereby the Interclub Agreement of 1996 was incorporated. Considering the Interclub Agreement, particularly Clause 8, the arbitration panel found against the Charterers, rejecting all the allegations made by it against the Owner and the crew. The panel also held that Charterers were not in breach or at fault or neglect in loading the cargo although what they loaded, together with the instructions to wait outside the discharge port, was in all probability the cause of the damage:
“Either Owners or Charterers must bear the risk of something going wrong caused, on our analysis by Charterers’ decision to not only protect their position but we sense actually profit from it. We can but conclude that this is a case where the ICA must regard Charterers’ decisions as an “act” falling within clause 8(d) and bear 100% of the consequences.”
Charterers appealed the arbitration decision and the lower Court affirmed the decision of the arbitration panel, considering clause 8 of the Interclub Agreement was “…not concerned with fault but was rather a mechanism for assigning liability for cargo-claims by reference to the cause of the damage to the cargo regardless of fault.” The Judge gave permission to appeal.
On appeal to the Court of Appeal, Lord Justice Longmore dealt with the background of the Interclub Agreement and agreed with the decisions of the Judge below and the arbitration panel that “...the word ‘act’ in the context of the ICA be given its natural meaning, there is no need to confine it to ‘culpable act.’”

Lord Justice Hamblen agreed that the matter should be dismissed for the reasons given by Longmore LJ., noting the natural meaning of the word “act” is something which is done.  It does not connote culpability. The central question is does the claim “in fact” arise out of the act, operation or state of affairs described? It does not depend upon legal or moral culpability, nor is there any stated or obvious criterion against which such culpability is to be judged.
Lord Justice Henderson agreed.
 The appeal was dismissed with costs awarded to Owner.

TRANSGRAIN SHIPPING (SINGAPORE) PTE LTD v. YANGTZE NAVIGATION (HONG KONG) CO LTD (the MV YANGTZE XING HUA); Court of Appeal (Civil Division); [2017 EWCA Civ. 2107]; Decision of the Right Honorable Lord Justices Longmore, Hamblen and Henderson, dated December 13, 2017.
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