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MERE CONCLUSIONS ARE INSUFFICIENT…
Plaintiffs moved for attachment and garnishment under Fed. R. Civ. P. Rule B. The vessel involved was chartered pursuant to a timecharter. One of the defendants entered into a novation agreement assuming the obligations of the charterer. Subsequently, other guarantees were made including a subsequent settlement agreement.

The owners’ complaint asserted a claim for breach of a maritime contract and simultaneously sought attachment and garnishment for some $10,586,346.63. The district court denied the motion for attachment and a motion for reconsideration. An appeal followed.
The Court considered the matter as a “classic quasi in rem proceeding.” “The Plaintiff is seeking to assert a claim against a defendant, over whom the Court does not (otherwise) have personal jurisdiction, by seizing property of the defendant (alleged here to be in the hands of a third party).”
The Court noted Supplementary Rule B(1) refers to an in personam action; however, states the nature of the jurisdiction the Court acquires by a Rule B attachment is properly denominated “quasi in rem” because any judgment rendered is limited to the value of the attached property. The Court addressed the concept of quasi in rem and noted it proved particularly useful in admiralty: “in a Rule B proceeding, ‘the res is the only means by which a court can obtain jurisdiction over the defendant’ (citations omitted) …if a Plaintiff is not able to successfully attach the defendant’s property under Rule B, the district court lacks jurisdiction over the defendant.”
“To secure an ex parte order of attachment under Rule B, a plaintiff “bears the burden of establishing a right to attachment” (citation omitted). First, plaintiff must file a verified complaint praying for attachment and an affidavit asserting that the defendant cannot be found within the district. The complaint “may contain a prayer for process to attach the defendant’s tangible property or other intangible personal property…up to the amount sued for…in the hands of garnishees named in the process.” “Finally, the Court must review the complaint and affidavit(s) in support, and if the conditions of Rule B appear to exist, enter an order authorizing process of attachment and garnishment.”
“If an attachment is ordered, any person claiming an interest in [the attached property] shall be entitled to a prompt hearing at which the plaintiff shall be required to show why the arrest or attachment should not be vacated or other relief granted.”

“The issue in the present matter is whether appellant’s complaint and affidavit make legally sufficient allegations that identifiable property of the defendants, tangible or intangible, is ‘in the hands of garnishees.’”
Initially, the Court noted the pleading requirements under Rule B are said to be easily met. However, there are limits: an existing attachment order is not valid where the attachment and garnishment is “served before the garnishee comes into possession of the property,” or where the garnishees do not “owe [] a debt to the defendant at the time the order is served.”

Courts have recognized the need for limits to prevent abuse. As a result, district courts often initially grant attachment orders; however, then use Rule E hearings to determine whether the requirements of Rule B have, in fact, been met.

Referring to the case of Marco Polo Shipping Co. Pte. v. Supakit Prod. Co., 2009 A.M.C. 639 (S.D.N.Y. 2009) and other cases cited, the Court noted district courts have required a minimal specificity of factual allegations identifying the defendant’s property to be attached before issuing a Rule B Order. To meet that standard, some identification of the “property” is needed.

The Court found the complaint did not meet the standard, alleging only entirely conclusory allegations that the garnishees do business with the defendants and that the garnishees, on information and belief, hold property and funds which are due and owing to defendants.
The District Court denied the motion for attachment finding the conclusory allegations did not provide a sufficient basis to conclude there were attachable assets within the district. On a motion for reconsideration, other assertions were made, including “it is highly likely that the Garnishees owe money to Defendants, and thus have attachable assets within this District.” The District Court found these assertions failed to sufficiently allege that defendants are entitled to a debt owed by the garnishees.

The Court found the complaint stated only in conclusory terms that the garnishees held property and did not allege facts explaining why any one of the garnishees (six companies) would hold property of “Essar,” which is actually three separate companies.

Even assuming an affiliation, it did not follow that there was a specific entitlement to a debt owed by a garnishee (citation omitted), much less a debt that would be in the possession of the garnishee “at the time the order is served.”

The Court found it was within the District Court’s discretion to deny the motion and affirmed. It allowed appellant, should it wish to renew its application, to file a complaint and motion according to the standards set forth in the opinion.

DS-RENDITE FONDS NR. 108 VLCC ASHNA GMBH & CO TANKSCHIFF KG v. ESSAR CAPITAL AMERICAS INC. et al.; SECOND CIRCUIT COURT OF APPEALS; Docket No. 15-3777-cv; Decision dated February 6, 2018.
45 DAYS NOT ENOUGH; $20,000 LIMIT OK; PLAINTIFF GIVEN “DO-OVER” AS TO INTENTIONAL TORT…
Plaintiff hired two barges to transport 48,000 barrels of crude oil from Texas City, Texas, to Vicksburg, Mississippi. When the voyage was completed, it was determined that cargo in one of the vessels had been contaminated in transit. Plaintiff filed suit seeking in excess of $2 million in damages against the barge owner, the surveying company, and the company that stripped and cleaned the barge prior to its loading.
On motion, the Court dismissed Plaintiff’s claims against the stripping company for lack of personal jurisdiction.

The surveying company then moved to dismiss the claims against it on the basis that it was not notified by the Plaintiff within 45 days after delivery of its report and, alternatively, that any maximum amount of damage would be limited to $20,000 pursuant to the General Terms and Conditions of its Preferred Rate Agreement which was entered into by the parties.

The Court denied Plaintiff’s motion in part; however, it also granted it in part. As to the time limitation, “based on the authorities cited by Plaintiff,” the Court agreed that the provision calling for claims to be brought within 45 days was contrary to Texas law, which governed the dispute by agreement of the parties. “The Agreement shall be governed by and interpreted in accordance with the laws of the State of Texas” (fn. 7), which required that any notification given within less than 90 days would be void. 
As to the limitation provision, the Court found there was no disparity between the parties as to bargaining power and noted that damage limitations may be enforced without regard to whether the limitation is a reasonable estimate of the probable damages resulting from a breach of contract” (citations omitted). Accordingly, the Court found no basis for disregarding the $20,000 damages limit.

The Court went on to note that, in its opposition memorandum, Plaintiff contended that the surveying company knew of the impending harm and deliberately and intentionally did not timely alert it. At the same time, this “alleged” unidentified intentional tort had not been set forth in Plaintiff’s complaint.

The Court stated, “should Plaintiff timely determine that appropriate grounds exist for alleging such a claim,” it must promptly seek leave to amend its complaint to do so (consistent with Rule 11 of the Federal Rules of Civil Procedure).

ERGON OIL PURCHASING, INC. v. CANAL BARGE COMPANY, INC. et al.; U.S.D.C. E.D.La.; Civil Action No. 16-5884; Decision of District Judge Kurt D. Engelhardt; dated February 2, 2018.
RETURN WITH US NOW TO THOSE THRILLING DAYS OF YESTERYEAR! FROM OUT OF THE PAST…(WITH APOLOGIES TO “THE LONE RANGER”)
A shipment of fish oil was carried from Iceland to Norway on board a tanker vessel pursuant to a charter party. On arrival at the discharge port, about 547 metric tons were found to be damaged. The disponent-owner/defendant claimed it was entitled to limit liability pursuant to Article IV, Rule 5 of the Hague Rules (some £54,730.9). Cargo claimants took the position that no limitation applied and the value of the goods lost was $367,836.

Judge Sir Jeremy Cooke (sitting as a Judge of the High Court) held that the term “unit,” as contained in the Hague Rules of 1924, did not include bulk cargo. Thus, the disponent-owner/defendant was not entitled to limit liability as per Article VI, Rule 5.

On appeal, Lord Justice Flaux essentially followed the path chosen by the Court of first instance, referring to the Travaux Preparatoiers for the Hague Rules, authorities, both English and Commonwealth, as well as others, and textbooks and academic commentators. 
The decision of Lord Justice Flaux (consisting of 101 paragraphs), dismissed the appeal with Lord Justice Richards and Lady Justice Gloster (also on the panel) agreeing.
SEA TANK SHIPPING AS v. VINNLUSTODIN HF et ano.; Court of Appeals (Civil Division), [2018] EWCA Civ 276; Decision of Lady Justice Gloster, Lord Justice David Richards, and Lord Justice Flaux, dated February 22, 2018.

[EDITOR’S NOTE: It is strongly suggested the reader review the full decision of Lord Justice Flaux. Essentially, it tracks the decision of Sir Jeremy Cooke below; however, it is respectfully submitted that there appears to be a basis for the proposition that the Hague Rules were intended to include bulk shipments.

For example, review of the Travaux Preparatoiers would indicate that the bulk carriers (referred to then as “tramp” carriers) constituted a major portion of shipping tonnage and also were considered as being significant (perhaps necessary?) participants in the formation of the Hague Rules. [The delegates included representatives from ship owners, cargo interests, insurance companies, bankers, who met to fashion a regime which would be uniform and essentially acceptable to all.]
It would seem somewhat illogical that bulk carriers would be considered important contributors to the formation of the Rules, yet then deny them access to a protective clause which ultimately was an agreed consensus of the various interests attending and participating in forming such compromise regime. 
Further, paragraphs 50/51 of the decision refers to the issue of limitation being discussed in Brussels in October of 1922 and a year later in Brussels.
Paragraph 50 notes a comment by Mr. Bagge, the Swedish delegate, recalling that Sir Norman Hill had stated Article IV, Rule 5 should not apply to bulk cargoes.
Neither paragraph 50 nor 51 contain the comments of Mr. Bagge made a year subsequent in 1923. His recollection of Sir Norman Hill’s remarks was to the opposite. 

Paragraph 50 makes no reference to the further comments of Judge Hough (acting as chairman) in opposition to Mr. Bagge’s comment as to bulk cargo.
Such occurred over 90 years ago and it seems highly unlikely that the issue involved would be made the subject of further litigation at this point in time.
In 1968, the Visby Amendments to the Hague Rules came into effect which, admittedly, include limitation for bulk shipments by virtue of the alternative coverage based on weight. At the same time, it remains possible that charter parties/bills of lading may well make reference to the Hague Rules of 1924 and face the issue with which the AQASIA was concerned.

Perhaps any remedial efforts might consider the possibility mentioned by Lord Justice Flaux in his paragraph 97: “the appellant could have protected itself by seeking to incorporate in the charter party some form of deeming provision giving Article IV, Rule 5 and ‘unit’ a different meaning.…”]
TEXAS COURT SENDS PLAINTIFF TO BIG APPLE…
Defendant agreed to deliver 28 of Plaintiff’s air handling units from Norfolk, Virginia to the United States Embassy in Kabul, Afghanistan. Plaintiff alleged the cargo was damaged in transit between Karachi Port, Pakistan and Kabul and that defendant breached its contract with Plaintiff, was negligent, and breached its bailment obligations.
Defendant moved to transfer to the Southern District of New York because the bills of lading included a forum-selection clause:

14.2.
U.S. Carriage – The contract evidenced by or contained in this bill of lading or otherwise arising from the Carriage or in relation to the Goods shall be governed by and construed in accordance with the laws of the United States of America and particularly 28 USC Section 1300 et seq. of US COGSA. Any claim against the Carrier under this bill of lading or otherwise arising from or in relation to the Services or the Goods shall be determined exclusively by the United States District Court for the Southern District of New York to whose jurisdiction the merchant irrevocably submits. The Merchant agrees that it shall not institute legal proceedings in any other court and shall indemnify the Carrier for all legal costs and expenses incurred by the Carrier to transfer or to remove a suit filed in another forum.

Plaintiff alleged a separate agreement (the purchase order)—not the bills of lading—controlled and that such purchase order did not have a forum-selection clause. Plaintiff also conceded that neither party formally executed the purchase order. Plaintiff also argued that it had no notice of the terms and conditions because it received only a scan of the front side of the bills of lading and that the consignee received the originals of the bills of lading, not Plaintiff.
Defendant responded that Plaintiff had notice because Defendant was a licensed NVOCC and was required to file its bill of lading form with the United States Maritime Commission for approval. It argued that this filing made the bill of lading public and put Plaintiff on constructive notice of its terms and conditions.

The Court considered Plaintiff’s arguments and found the purchase order did not govern the parties’ relationships. It was not executed and the argument that the parties operated under its terms was not supported by the record.

“[Plaintiff’s] claim that it did not see the terms and conditions of the bill of lading does not preclude enforcing the forum-selection clause. First, [defendant] provides evidence that its bill of lading form was “publicly filed with and approved for use as a contract of carriage by the U.S. Federal Maritime Commission” (citation omitted). [Plaintiff] does not dispute that the bill of lading form, including terms and conditions, was available publicly (docket entry excluded.) Rather, it argues that it “never agreed to the default application” of the bills of lading.”
The Court noted the Fifth Circuit did not require that a shipper receive bill of lading terms and conditions in order to be held to them. “A shipper may be held to a clause in a bill of lading ‘even though the bill of lading [has] not been issued’” (citation omitted). The Court found Plaintiff had constructive notice of the bills of lading terms and conditions, including the forum-selection clause. 
The Court found Plaintiff had the burden of establishing that the transfer to the forum for which the parties bargained was unwarranted and that Plaintiff had not met its burden. As to Plaintiff’s argument that private interest factors weighed against transfer, the Court noted the Supreme Court has held a motion to transfer based on a forum-selection clause should not consider arguments about the parties’ private interests. The Court further found that Plaintiff did not overcome its burden of showing public interest factors weighed against a transfer. The Court found the parties’ relationship to be governed by the bills of lading containing the forum-selection clause and granted the motion to transfer to the United States District Court for the southern District of New York.

CADDELL CONSTRUCTION CO. (DE), LLC v. DANMAR LINES, LTD.; U.S.D.C. S.D.Tx., Houston Division; Civil Action No. H-17-3130; Decision of Judge Lee H. Rosenthal, dated March 29, 2018.
MARITIME LIEN GETS SHORE LEAVE...
The owner of the vessel commenced an in rem action against 25,001.078 metric tons of fly ash seeking to enforce a maritime lien against the charterer. The Court issued an order directing the issuance of a warrant of arrest in rem against the cargo, and appointed the master of the vessel and a recycling center as substitute custodians.
The charterer moved to partially vacate the arrest of a portion of the cargo which had been discharged prior to the issuance of the warrant of arrest in rem (approximately 17,000 metric tons).

The charterer argued that the owner could not assert a lien over the portion of the cargo which had been discharged from the vessel prior to the issuance of the warrant of arrest because it was unconditionally delivered as part of a settlement agreement between the parties. The Court noted a defendant may attack “the complaint, the arrest, the security demanded or any other alleged deficiency in the proceedings” (citation omitted).

“At a hearing, it is the Plaintiff that bears the burden of showing that the arrest or attachment should not be vacated.” The Court noted the various arguments asserted and stated, “Under United States law, it has been settled for over a century that we presume a maritime lien exists in favor of a ship owner on cargo for charges incurred during the course of its carriage” (citations omitted). “This kind of lien is ordinarily lost upon the cargo’s ‘unconditional delivery to the consignee’” (citation omitted).

However, “because it would frustrate commerce to require ship owners to retain their liens only by actual possession of the implicated cargo, a ship owner enjoys a strong presumption that, absent a clear indication to the contrary, he has not waived his cargo lien upon the delivery of that cargo” (citation omitted).

The Court found the owner had carried its burden of demonstrating that the arrest should not be vacated: the complaint and attached exhibits showed the charter party permitted the owner to place a lien on the cargo for unpaid demurrage and other expenses. A notice of lien was transmitted to the charterer. While some cargo was discharged, the owner further notified the charterer (as well as the stevedore and the recycling entity storage) that the owner intended the lien to remain in place once the cargo was discharged ashore:

[I]t would be a serious sacrifice of his interests, if the ship was compelled, in order to preserve the lien, to remain day after day with her cargo on board, waiting until the consignee found it convenient to pay the freight, or until the lien could be enforced in a court of admiralty…if the cargo cannot be unladen and placed in the warehouse of the consignee, without waiving the lien, it would seriously embarrass the ordinary operations and convenience of commerce, both as to the ship-owner and the merchant (citation omitted).
The Court denied the motion to vacate the seizure of the cargo which had been discharged ashore. 

DAMPSKIBSSELSKABET NORDEN A/S v. 25,001.078 METRIC TONS OF FLY ASH, IN REM; U.S.D.C. N.D.N.Y.; Docket 1:18-CV-414; 2018 WL 1914868; Decision of Judge David N. Hurd, dated April 20, 2018.
CARMACK NEEDS MORE THAN “TBD”…
Suit was brought to recover $84,511.23 that the underwriter had paid to its assured with respect to batteries which suffered damage while carried by a trucker. On summary judgment, the District Court held that neither the trucker nor the broker was liable because the loss claims did not indicate “a specified or determinable amount of money” as required by the Carmack Amendment.

The Court noted, “[t]o obtain relief against a carrier under the Carmack Amendment, claimants must comply with ‘[m]inimum filing requirements’” (citations omitted). The claim must at least (1) contain facts sufficient to identify the…shipment or shipments of property; (2) assert liability for alleged loss, damage, injury, or delay; and (3) make a claim for the payment of a specified or determinable amount of money.

The Court found that the claim forms at issue lacked such a specified or determinable amount, but merely noted the cargo’s total value of $148,055.30 and stating the extent of damage was “unknown until cargo is inspected.”

A few weeks after the claim was submitted, the assured was warned that the amounts of the referenced claim was still missing and the claim form needed to be updated. No update followed. “Merely identifying the upper bound of possible damages with exact damages ‘TBD’ does not suffice.”

Even under a standard of “substantial performance,” the claim fails as the damage to the batteries was not obvious, but out-of-sight without any apparent means for inspecting them. 

The District Court’s judgment was affirmed.

NEW YORK MARINE AND GENERAL INSURANCE COMPANY v. ESTES EXPRESS LINES, INC. et ano.; NINTH CIRCUIT COURT OF APPEALS; Docket No. 16-56748; Decision of Judges Rogers, Bybee and Watford, filed April 17, 2018.
[EDITORS NOTE: The decision of the Ninth Circuit is marked “NOT FOR PUBLICATION” and “This disposition is not appropriate for publication and is not precedent except as provided by Ninth Circuit Rule 36-3.”]
NEWSLETTER NO. 70 REVISITED…
The Court of Appeal essentially follows the decision of Mr. Justice Andrew Baker dealt with in Newsletter No. 70 [in a somewhat shorter decision consisting of 101 paragraphs; some 31 pages, as opposed to 121 paragraphs and 33 pages, plus an appendix of 4 pages].

The Court found the Hague-Visby Rules applied, including Article IV, Rule 5, even though Sea-Waybills were involved.

A draft bill of lading had been prepared by the carrier, but three Sea Waybills were issued. The Court found the terms of carriage required a bill of lading to be issued, and it was then immaterial that no bill of lading was insisted upon or in fact issued.

The Hague-Visby Rules applied with the force of law, the shipment being from Spain, a contracting party to such Rules.

As to limitation, the Court found that each frozen loin was a separate unit and as each loin was enumerated in the sea-waybills, Plaintiff was entitled to the liability limitation under Hague-Visby for each.

As to bagged tuna, while such would qualify as “packages,” the Sea Waybill involved made no mention of them. Thus, the container was to be considered the package.

The Court also took the opportunity to comment on the El Greco decision (Australia), noting that enumeration was sufficient and the tuna need not be described as “as packed.”
The Court also rejected an invitation to consider the aspect of whether the frozen tuna loins could have been loaded differently, i.e., further packaging or consolidation other than in containers. 

[As in Cargo Newsletter No. 70, the reader is encouraged to review the entire decision.]

AP MOLLER-MAERSK A/S & KYOKUYO LIMITED; Court of Appeal (Civil Division); Neutral Citation No. [2018] EWCA Civ 778; Decision of Lady Justice Gloster and Lord Justice Flaux, dated April 17, 2018.
[Additional copies of this Newsletter may be requested from: mryan@hillbetts.com, ecradzik@mdwcg.com, or dlm@mazarolilaw.com]  
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