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The Athos I Litigation 
 
2:00-2:10 Update on the ongoing Athos I litigation, with a focus on the Third Circuit’s recent 

decision in In re Petition of Frescati Shipping, 886 F.3d 291 (3rd Cir., March 29, 
2018) 

 JoAnne Zawitoski—Semmes, Bowen & Semmes, Baltimore 
 
 
Punitive Damages in Personal Injury Unseaworthiness Actions 
 
Panel discussion on the availability of punitive damages in personal injury unseaworthiness actions 
 
2:10-2:20 An overview of the issue and the prospects of Supreme Court review of the Ninth 

Circuit’s recent Batterton decision (880 F.3d 1089, 2018 AMC 1) 
 Michael F. Sturley—University of Texas Law School, Austin 
 
2:20-2:40 The argument against the availability of punitive damages, from the defendants’ 

perspective 
 Robert J. Bocko—Holmes Weddle & Barcott, Seattle 
 
2:40-3:00 The argument for the availability of punitive damages, from the plaintiffs’ 

perspective 
 John R. Hillsman—McGuinn, Hillsman & Palefsky, San Francisco 
 
The Maritime Law Association of the United States (“MLAUS”) is an Accredited Provider of New 
York continuing legal education (“CLE”).  The program will be appropriate for both experienced 
and newly-admitted attorneys (Non-Transitional and Transitional).  1.0 CLE credits in Areas of 
Professional Practice can be earned for attendance at the entire program.  The MLAUS will issue 
New York CLE certificates to attorneys who attend the program.  Attorneys admitted in juris-
dictions other than New York may be entitled to CLE credits for attending the program and should 
consult with their jurisdictions’ CLE authorities. 



 JoANNE ZAWITOSKI

5217 Flattail Court

Columbia, Maryland 21044

(410)  576-4899 (Work)

(410) 964-9636 (Home)

PROFESSIONAL SEMMES, BOWEN & SEMMES, P.C., Baltimore, Maryland

HISTORY

1980-Present Chair, Maritime Practice Group, 1990-Present

Partner/Principal - March, 1988 to present

Associate - September, 1980 - February, 1988

Summer Associate - Summer 1979

Practice encompasses all aspects of maritime and international law, including

litigation in the state and federal courts and before the Federal Maritime

Commission, as well as advising clients with respect to maritime and

international transactional matters.  Practice also includes business and

commercial litigation.

1979-1980 LILLICK, McHOSE & CHARLES, Washington, D.C.

Law Clerk for branch office at major California maritime law firm

Summers, 1974-1977 MOVERS PORT SERVICE, INC., Baltimore, Maryland

Worked as assistant in import, export, and trucking dispatch departments for

ocean freight forwarder

EDUCATION GEORGETOWN UNIVERSITY LAW CENTER, Washington, D.C.

Legal Juris Doctor:  May, 1980

1977-1980

Law Review:  THE TAX LAWYER

Lead Articles Editor,  1979

Undergraduate UNIVERSITY OF MARYLAND, College Park, Maryland

1973-1977

Bachelor of Arts:  May, 1977, cum laude, with Honors in English

Honorary Societies: Phi Beta Kappa

Phi Kappa Phi

Alpha Lambda Delta
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PROFESSIONAL MARITIME LAW ASSOCIATION OF THE UNITED STATES

ASSOCIATIONS

Proctor in Admiralty (Qualified in 1981)

Director (2001-2004)

Treasurer, 2001 Fall Meeting in San Diego

Vice Chair, Strategic Planning Committee (1996-1998)

Vice Chair, Committee on Uniformity of U.S. Maritime Law

(2008 - present)

Chair, Stevedoring & Terminal Operations Committee 

(1989-1994)

Chair, Planning and Arrangements Committee (2010-2011)

DEFENSE RESEARCH INSTITUTE

Chair, Transportation Law Committee (1996-1998)

Chair, Admiralty Law Subcommittee (1995-1996)

BAR ASSOCIATION OF BALTIMORE CITY,

Chair, Admiralty Law Committee (1997-1998)

FEDERAL BAR ASSOCIATION, Maryland Chapter 

President (1991-1992) 

Chair, Board of Governors (1987-1988)

AMERICAN BAR ASSOCIATION,  Litigation Section, Admiralty

and Maritime Law Committee (1981-2015)

MARYLAND BAR ASSOCIATION, Section of

International Commercial Law

DISTRICT OF COLUMBIA BAR ASSOCIATION
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CIVIC AND Chair, Board of Directors, Society for Heart Attack Prevention and

COMMUNITY       Eradication (2009 - Present) (Member since 2007)

ACTIVITIES

General Counsel, North Atlantic Ports Association, Inc. 

(2006-Present) (Member since 1991)

General Counsel, Baltimore Marine Termination Association

(1999-Present)

Member, Board of Directors, Canton Railroad Company

(1999-Present)

Propeller Club of Baltimore (1992-Present)

President (2000-2001)

Executive Vice President (1999-2000)

Vice President (1998-1999)

Board of Directors (1992-2014)

Membership Chair (2007-Present)

President, Propeller Club Charitable Trust (2001-2002), Member (2013-

Present)

Associate Editor, American Maritime Cases (2004-Present)

Member, Maritime Advisory Board, International Association

of Maritime and Port Executives (2016-Present)

Pride of Baltimore, Inc. (1995-2009)

Chairman of the Board (2001-2002)

Vice-Chairman of Board (1999-2000)

Chair, Governmental Affairs Committee (1995-1999)

Member, Board of Directors (1995-2009)

Member, Maritime Advisory Board, Charleston School of Law 

(2005-Present)

Member, Board of Directors, Southeastern Admiralty Law

Institute (1998-2009)

Member, Baltimore Port Alliance

Baltimore, Maryland (1995-Present)

President, Women’s International Shipping and Trading

Association, Baltimore-Washington Chapter (1999-2000)

U. S. Delegate to International Convention on Liability of

Operators of Transport Terminals in International Trade

(Vienna, Austria, 1991)
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CIVIL AND Member of Secretary of State's Advisory Committee on 

COMMUNITY Private International Law

ACTIVITIES

Cont’d. Member of U.S. State Department Study Group on the Liability

of Transport Terminal Operators (Advising U.S. Delegation

to United Nations' Commission on International Trade Law)

      Member, Traffic Club of Baltimore (1992-Present)

Annual Dinner Committee (2005, 2006, 2008) 

Leadership Howard County (Class of 1990)

Board of Directors, Young Audiences of Maryland (1985-1987)

University of Maryland Law School, ATLAS

Mentoring Program for Minority Law Students (1986-1987)

HONORS Named to Who’s Who Legal: Transport 2015 for Shipping Law

AND

AWARDS Named “Lawyer of the Year” in Maryland for Admiralty and Maritime Law

by “Best Lawyers In America” for 2015 and 2018

Selected by Baltimore Magazine in January, 2018, as one of

Baltimore's "Top 100 Attorneys in Maryland"

Included in peer-nominated “Best Lawyers in America ” (2006-2018)

Selected as one of 28 winners of The Daily Record’s 2013 “Leadership in

Law” Award

Selected by Maryland peers for inclusion in the Maryland and District of

Columbia “Super Lawyers” publication in Maritime Law for 2006-2018.

Selected as one of the Top 25 Maryland Women Lawyers for 2009 and as one

of the Top 50 Maryland Women Lawyers for 2013.

Selected as the Recipient of the 2004 Etta H. Maddox Lifetime

Achievement Award by the Women’s Bar Association of

Maryland, University of Baltimore Chapter (April 2004)

Named as the Port of Baltimore’s “Woman of the Year” for 2003

Selected as one of Maryland’s “Top 100 Women” for 1997,

2000 and 2002 and inducted into the “Circle of

Excellence” Hall of Fame (March, 2002)

John W. Sims Distinguished Visiting Practitioner (April, 2001)

Tulane Law School, New Orleans, Louisiana
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Associate Editor, American Maritime Cases (2001-Present)

Associate Editor, Benedicts Maritime Bulletin (2003-Present)

HONORS Brief Judge/Oral Advocacy Judge for Judge John R. Brown Admiralty

AND Moot Court Competition (1994 - 1997, 1999, 2002, 2004 - 2008, 2010-

2013, AWARDS 2015-2016)

Cont’d.

Selected by the readers of The Daily Record in December, 1999,

to the “A” List of Baltimore’s Favorite Business Lawyers

Selected by Baltimore Magazine in May, 1997, as one of

Baltimore's "Top 50 Women in Business"

PUBLICATIONS Author, No Safe Harbor, Terminal Operators and the ‘Safe Berth

Warranty’ Under ATHOS I, Benedict’s Maritime Bulletin, Vol. 13, No. 2

(Second Quarter 2015) 

Author, Asleep at the Wheel: Third Party Liability of Maritime Employers

for the Off Duty, Fatigue-Related Motor Tort of Their Employees, 

Benedict’s Maritime Bulletin, Vol. 9, No. 1 (First 

Quarter 2011)

Author, The P&O Ports-Dubai Ports World Deal , 

Benedict’s Maritime Bulletin, Vol. 4, No. 1 (First

Quarter 2006)

Author, The Coast Guard’s Final Rules on Facility Security: An

Update, Benedict’s Maritime Bulletin, Vol. 1, No. 4 (Fourth

Quarter 2003)

Author, The New Coast Guard Facility Security Regulations: 

Overdue or Overreaching?, Benedict’s Maritime Bulletin, Vol. 1, No. 

3 (Third Quarter 2003)

Co-Author, The Treaty on Terminal Operator Liability in

International Trade, Journal of Maritime Law and Commerce,

Vol. 25, p. 339 (July 1994)

Co-Author, Yacht Financing:  A Lender's Manual (1990)

Author, Federal, State, and International Regulation of Marine

Terminal Operators in the United States, Tulane Law Review,

Vol. 64, p. 440 (December 1989)

Author, Limitation of Liability for Stevedores and Terminal

Operators, Journal of Maritime Law and Commerce, Vol. 16, 
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p. 337 (July 1985)

LECTURES Workshop on Carriage of Goods By Sea, New York, N.Y., 1984

Southeastern Admiralty Law Institute, Savannah, GA, 1984 

 

American Association of Law School Professors Convention,

Section of Maritime Law Professors, Wash., D.C., 1985

Ship Mortgage Act Seminar, Md. Bankers Assn., Balto., MD, 1989

Tulane University Admiralty Law Institute, New Orleans, LA, 1989

Enforcing Maritime Liens, Marine Trades Assn. of Maryland, 

Annapolis, MD, 1991

Highest Degree of Care and Diligence Under The Anti-Drug Abuse

Act of 1986, Maritime Law Association, New York, N.Y., 1991 

International Commercial Transactions Seminar, World Trade

Center Institute, Delaware, Wilmington, DE, 1991

Going Global, World Trade Center Institute, Md., Annapolis, MD,

1991

Convention on Liability of Operators of Transport Terminals in

International Trade, North Atlantic Ports Association, 

Washington, D.C., 1991 

Impact of Technology on the Laws Governing Ocean Carriers

and Marine Terminal Operators, International Breakbulk Trade,

Transportation and Equipment Conference, Tampa, FL, 1992

The International Sales and Distribution Contract:  An Overview

World Trade Center Institute, Rockville, MD, 1992

Legal Aspects of Doing Business Abroad, World Trade Center

Institute, Baltimore, MD,  1993

Enforcing Maritime Liens, Marine Trades Assn. of Maryland,

Annapolis, MD, 1993

Letters of Credit, World Trade Center Institute, Baltimore, MD, 1993

Foreign Trade Zones, World Trade Center Institute, Baltimore, MD, 1993

Trademarks, Copyrights and Patents, World Trade Center 

Institute, Baltimore, MD,  1993
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Sailing in Uncharted Waters:  What You Need to Know About the

LECTURES New Rules Affecting The Documentation and Financing of Pleasure

Cont’d. Boats, Baltimore, MD,  1994

Financing and Insuring Your Sailboat:  A Legal Perspective, United

States Sailboat Show, Annapolis, MD,  1994

The Future of Women in Maritime Law, Women's International

Shipping and Trading Association (WISTA) U.S.A., 

New Orleans, LA, 1997

Port Contracting, American Assn. of Port Authorities, Savannah, GA, 1998

Recent Developments in Maritime Law in the Fourth and Other

Circuits, Southeastern Admiralty Law Institute, Atlanta, GA, 2000

Keynote Speaker, Second Annual Women’s History Month

Celebration, Baltimore, Maryland, March 26, 2001

Everything You Have Always Wanted to Know About Maritime Law, Spring

Training, Singles on Sailboats, Annapolis Maryland, March 2012-March 2016

Recent Developments in the Re-Regulation of the Marine Terminal Industry

by the Federal Maritime Commission, Tulane Admiralty Law 

Institute/Maritime Law Association of the United States, New Orleans, LA,

October 27, 2016.

BAR MEMBERSHIPS United States Supreme Court

U.S. Courts of Appeal for the Fourth and Federal Circuits

U.S. District Court for Maryland

Maryland Court of Appeals

District of Columbia Court of Appeals

B0021785.WPD:April 20, 2018



Michael F. Sturley 
 
 Michael Sturley is the Fannie Coplin Regents Chair in Law at the University of Texas 
Law School, where he teachs inter alia maritime law and commercial law courses and directs the 
Supreme Court Clinic.  He received his undergraduate education at Yale, and has law degrees 
from Yale and Oxford. 
 
 Prof. Sturley is a life member of the American Law Institute; a proctor member of the 
Maritime Law Association of the United States (where he is active on several committees); a 
Titulary Member of the Comité Maritime International (where he served as the Rapporteur for 
the CMI’s International Sub-Committee on Issues of Transport Law); the Senior Advisor on the 
U.S. Delegation to Working Group III (Transport Law) of the United Nations Commission on 
International Trade Law (UNCITRAL); a member of the UNCITRAL Experts’ Group on 
Transport Law; and the Book Review Editor of The Journal of Maritime Law and Commerce.  
In 2008, American Maritime Cases’ Seventeenth Five-Year Digest was dedicated to him. 
 
 Prof. Sturley has written extensively on maritime subjects; has lectured on maritime sub-
jects at law schools and conferences in the United States and around the world; and has been 
consulted in maritime cases before the U.S. Supreme Court, in many of the lower federal courts, 
and in state and foreign courts.  Some of his recent publications include ADMIRALTY AND MARI-
TIME LAW IN THE UNITED STATES (3d ed. 2015) (with David W. Robertson & Steven F. Friedell); 
THE ROTTERDAM RULES: THE U.N. CONVENTION ON CONTRACTS FOR THE INTERNATIONAL CAR-
RIAGE OF GOODS WHOLLY OR PARTLY BY SEA (2010) (with Tomotaka Fujita & Gertjan van der 
Ziel); Consignees’ Rights under the Rotterdam Rules, in INTERNATIONAL TRADE AND CARRIAGE 
OF GOODS 81 (Bariş Soyer & Andrew Tettenborn eds. 2017); What Has Become of the Rotter-
dam Rules?, 83 JOURNAL OF TRANSPORTATION LAW, LOGISTICS AND POLICY 275 (2016) (re-
printed in MLA REPORT (fall 2016), MLA document no. 825, at 19367); The Modern Interna-
tional Conventions Governing the Carriage of Goods by Sea — The Lonely Exceptions to the 
Maritime Law’s Widespread Preference for Arbitration, in THE ROLE OF ARBITRATION IN SHIP-
PING LAW 89 (Miriam Goldby & Loukas Mistelis eds. 2016); Removal into Admiralty: The 
Removal of State-Court Maritime Cases to Federal Court, 46 JOURNAL OF MARITIME LAW & 
COMMERCE 105 (2015); Unit Limitation under the Rotterdam Rules and Prior Transport Law 
Conventions: The Tail That Wags the Dog, in CURRENT ISSUES IN HONG KONG AND INTERNA-
TIONAL MARITIME LAW 93 (Hong Kong Centre for Maritime and Transportation Law, City Uni-
versity of Hong Kong 2015); Reflections on Fifty Years of Revolutionary and Glacial Change in 
the Shipping Industry, 50 EUROPEAN TRANSPORT LAW 357 (2015); and annual Recent Develop-
ments articles in TULANE MARITIME LAW JOURNAL (with David W. Robertson). 
 
 Prior to joining the faculty at the University of Texas Law School, Prof. Sturley was 
associated with Sullivan & Cromwell in New York.  He also served as a law clerk to Justice 
Lewis F. Powell, Jr., at the Supreme Court, and to Judge Amalya L. Kearse, of the Second 
Circuit. 
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About

Attorneys

Practice

Offices

Robert J. Bocko

Seattle 
phone: 206-292-8008 | fax: 206-340-0289 
rbocko@hwb-law.com

Bob Bocko handles financial services and maritime matters, and
he is also experienced in other areas including business, casualty, international, and product liability litigation.
Bob also advises clients regarding regulatory and business planning matters in a variety of areas, including
banking, securities, insurance, consumer lending, and maritime trade.

Over the course of his practice, Bob has had the privilege of representing a broad range of major clients. They
include American Express, Ameriprise Financial, Bear Stearns, Citigroup, the Federal Deposit Insurance
Corporation, JPMorgan Chase, Hartford Financial, Mellon Investor Services, Morgan Keegan, Oppenheimer,
UBS Financial Services, Wachovia, Wells Fargo Bank, American Steamship Owners Mutual P&I Association,
APL, ConocoPhillips, Crowley Marine Services, Gard AS, Holland America Line, Horizon Lines, Maersk,
Matson, Mitsui OSK Lines, North of England P&I Association, Princess Cruises, Royal Caribbean Cruise Line,
The Standard Club, Trident Seafoods, The United Kingdom Mutual Steam Ship Assurance Association
(Bermuda) Limited, and The West of England Ship Owners Mutual Insurance Association (Luxembourg).

An experienced litigator, Bob handles disputes in state and federal court as well as in arbitration. He is admitted
to practice law in all state and federal courts in Washington. He is also admitted to practice in the United States
Court of Appeals for the Ninth Circuit and the United States Supreme Court. Listed below are some of the cases
that Bob has handled over the years:

Campidoglio LLC v. Wells Fargo & Co., 870 F.3d 963 (9th Cir. 2017) 
Head v. Kommandit-Gesselschaft Gesselschaft MS San Alvaro Offen Reederei GMBH & Co., 17 F. Supp. 3d
1099 (W.D. Wash. 2014) 
Crowley Marine Services, Inc. v. Vigor Marine LLC, 2014 AMC 744 (W.D. Wash. 2014) 
Nicol v. Wells Fargo Bank, N.A., 857 F. Supp. 2d 1067 (D. Or. 2012) 
Copeland-Turner v. Wells Fargo Bank, N.A., 800 F. Supp. 2d 1132 (D. Or. 2011) 
ProShipLine Inc. v. Aspen Infrastructures, Ltd., 609 F.3d 960 (9th Cir. 2010) 
Fultz v. World Savings, 571 F. Supp. 2d 1195, 2008 WL 3826238 (W.D. Wash. 2008) 
M-Cubed, LLC v. Maersk, Inc., 2008 AMC 9, 849 (W.D. Wash. 2007, 2008) 
S.D.S. Lumber Co. Limitation Proceedings, 2007 AMC 2835 (D. Or. 2007) 
Beckett v. Mellon Investor Services, LLC, 2006 WL 3249189 (W.D. Wash. 2006) 

http://www.hwb-law.com/
http://www.hwb-law.com/about/
http://www.hwb-law.com/attorneys/
http://www.hwb-law.com/practice/
http://www.hwb-law.com/offices/
mailto:rbocko@hwb-law.com
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Tcherevik v. Rybcomflot, 202 F. App’x 287, 2006 WL 2794382 (9th Cir. 2006) 
Francis v. Maersk Line Limited, 2004 AMC 2840 (W.D. Wash. 2004) 
BP West Coast Products v. Alaska Tanker Co., 2004 AMC 108 (W.D. Wash. 2003) 
Lozano v. American Express, 2002 WL 31968994 (D. Or. 2002) 
Axess Int’l Ltd. v. Intercargo Ins. Co., 107 Wn. App. 713, 30 P.3d 1 (Wash. App. 2001) 
Chloe Z v. Odyssey Re (London) Ltd., 109 F. Supp. 2d 1236 (S.D. Cal. 2000) 
Lundborg v. Keystone Shipping, 138 Wn.2d 658 (1999); 89 Wn. App. 886 (1998) 
Axess Int’l Ltd. v. Intercargo Ins. Co., 183 F.3d 935 (9th Cir. 1999) 
Getty v. Harmon, 53 F. Supp. 2d 1053 (W.D. Wash. 1999) 
Heikkila v. Sphere Drake Ins., 1997 AMC 2975 (D. Guam 1997) 
TCW Special Credits v. F/V CHLOE Z, 1998 AMC 750 (D. Guam 1997) 
West One Bank v. F/V CONTINUITY, 1994 AMC 2059 (W.D. Wash. 1994) 
Pioko Fashions v. American President Lines, 1993 AMC 2615 (W.D. Wash. 1993) 
American President Lines v. Coastal Trans., Inc., 1992 AMC 2809 (W.D. Wash. 1992) 
Kyoei Kaiun Kaisha, Ltd. v. M/V BERING TRADER, 760 F. Supp. 174 (W.D. Wash. 1991) 
Kyoei Kaiun Kaisha, Ltd. v. M/V BERING TRADER, 1992 AMC 1258 (W.D. Wash. 1991) 
Port Lynch v. New England Int’l, 754 F. Supp. 816, 1992 AMC 225 (W.D. Wash. 1991) 
Twin City Fire Ins. Co. v. King County, 749 F. Supp. 230 (W.D. Wash. 1990) 
Borgan v. M/V SAMMI FRONTIER, 710 F. Supp. 1300 (W.D. Wash. 1988)

Bob has presented seminar papers to the legal community multiple times over the years at financial services and
maritime continuing legal education seminars. Bob has also spoken to numerous professional trade and industry
groups about various subjects. Additionally, he has contributed to articles published in international trade and
legal periodicals.

Since 2009, the publishers of Washington Law & Politics have annually listed Bob to Washington Super
Lawyers. Martindale-Hubbell has consistently awarded Bob an AV Preeminent rating.

International Who’s Who of Shipping & Maritime Lawyers repeatedly named Bob as one of several hundred
lawyers around the globe recognized as leading maritime practitioners.  Who’s Who Legal Transport 2017
named Bob as one of only four lawyers in Washington State in the category of Shipping. Bob has been a
member of the Maritime Law Association of the United States since 1987, and he is recognized as a Proctor in
Admiralty.

Bob received his B.S. degree from the University of New Hampshire in 1982, graduating with magna cum laude
honors. In 1985 he received his J.D. degree from the University of Maine School of Law, graduating near the top
of his class. Outside of work, he enjoys time with his family and contributes support, time, and energy to various
community groups.

Admitted to Practice

Washington State Courts
Federal Courts in Washington 
United States Court of Appeals for the Ninth Circuit
United States Supreme Court

Education

Bachelor of Science: University of New Hampshire, 1982
Juris Doctor: University of Maine School of Law, 1985
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A graduate of U.C. Berkeley and U.C.’s Hastings College of the Law, John

Hillsman has been a member of the California Bar since 1976. He has tried more

than 100 cases to verdict or judgment and is perennially listed in such

publications as The Best Lawyers in America, Northern California Super Lawyers,

and the San Francisco Business Times’ Best Lawyers in Northern California

under the dual specialties of “personal injury law” and “maritime law.”

Mr. Hillsman is a Fellow of the American College of Trial Lawyers, an Associate of

the American Board of Trial Advocates, and a “Proctor” member of the Maritime

Law Association. He is active in the Admiralty Section of the American

Association for Justice (AJA), and belongs to the Consumer Attorneys of

California (CAOC) and the San Francisco Trial Lawyers Association.

Mr. Hillsman is a sought-after speaker and is heavily involved in continuing legal education, addressing seminars

and conventions  up and down the West Coast, and as far afield as Hawaii, Louisiana, and New England on

subjects relating to maritime tort law and insurance bad faith for organizations such as the Rutter Group, CEB,

the Pacific Admiralty Seminar, the MLA, and the National Business Institute.

He is the author of several law review articles including: “Navigating the ‘Zone of Uncertainty’ in Stewart’s Wake,” 3

Ben.Mar.Bull. 158 (2005); “Still Lost in the Labyrinth: The Continuing Puzzle of Seaman Status,” 15 U.S.F.Mar.L.J. 49

(2003); “Have All the Recent Twists and Turns in the Jones Act Left Deep Sea Divers High and Dry?” 11

U.S.F.Mar.L.J. 47 (1999); “Looking for a Lodestar Among the Rocks and Shoals of Longshore Coverage,” 3

U.S.F.Mar.L.J. 227 (1991); “The Plaintiff’s Perspective on Expert Witnesses,” 18 The Brief 51 (1988). In 2007, Mr.

John Hillsman


Law Offices of McGuinn, Hillsman & Palefsky
Home Practice Areas Attorneys Contact Us

http://mhpsf.com/
http://mhpsf.com/
http://mhpsf.com/practice-areas/
http://mhpsf.com/attorneys/
http://mhpsf.com/contact-us/
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Hillsman was appointed by the Court to help rewrite the Ninth Circuit Model Jury Instructions for “Jones Act and

Other Admiralty Claims” [Ninth Circuit Manual of Model Jury Instructions (2007 ed.) §§ 7.1-7.12] and has served as

a Mediator and Early-Neutral-Evaluator in the Alternative Dispute Resolution Program of the Federal District

Court for the Northern District of California since 1999. He has also served as a Judge pro tem for the San

Francisco Superior Court.

Mr. Hillsman has held an “AV” rating (highest available) from Martindale-Hubble since 1986 and has been

repeatedly profiled in San Francisco’s legal newspaper The Recorder.

He is a member of the Board of Advisors for the University of San Francisco Maritime Law Journal and served on

the Board of Directors of the San Francisco Trial Lawyers Association and the Board of Trustees for the San

Francisco Maritime Museum. Mr. Hillsman has also been a proud member of the Piledrivers, Divers, Bridge,

Wharf & Dock Builders Union, Local 34, and the Inland Boatmen’s Union.

In 2016, Mr. Hillsman was named “Northern California Maritime Lawyer of the Year” by Naifeh & Smith’s Best

Lawyers in America. In 2018, Mr. Hillsman and the firm were selected as the “Admiralty & Maritime – Law Firm of

the Year – USA” by Finance Monthly and also received a Legal Elite Award as the “Best Admiralty & Maritime Law

Firm-The Bay Area” from US Business News.

L A W  O F F I C E S  O F  M C G U I N N ,  H I L L S M A N  &  P A L E F S K Y

Q U I C K  L I N K S

Home

Attorneys

Employment Law

Maritime Law

 

C O N T A C T  U S
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PRECEDENTIAL 

 

UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT 

_____________ 

 

No. 16-3470, 16-3552, 16-3867 & 16-3868 

_____________ 

 

IN RE: PETITION OF FRESCATI SHIPPING 

COMPANY, LTD., AS OWNER OF THE M/T ATHOS 

I and TSAKOS SHIPPING & TRADING, S.A., AS 

MANAGER OF THE ATHOS I FOR EXONERATION 

FROM OR LIMITATION OF LIABILITY 

(E.D. Pa. No. 2-05-cv-00305) 

 

UNITED STATES OF AMERICA 

 

v. 

 

CITGO ASPHALT REFINING COMPANY; CITGO 

PETROLEUM CORPORATION; CITGO EAST 

COAST CORPORATION 

(E.D. Pa. No. 2-08-cv-02898) 

 

 

 

CITGO Asphalt Refining Company; CITGO Petroleum 

Corporation; CITGO East Coast Oil Corporation, 

 Appellants in Nos. 16-3470; 16-3552 

 



2 

Frescati Shipping Company, Ltd.; Tsakos Shipping and 

Trading, S.A., 

 Appellants in No. 16-3867 

 

United States of America 

 Appellant in No. 16-3868 

_____________ 

 

On Appeal from the United States District Court 

for the Eastern District of Pennsylvania 

District Court Nos. 2-05-cv-00305; 2-08-cv-02898 

District Judge: The Honorable Joel H. Slomsky 

 

Argued November 8, 2017 

 

Before: SMITH, Chief Judge, HARDIMAN, 

Circuit Judge, and BRANN, District Judge* 

 

(Filed:  March 29, 2018) 

 

 

 

Timothy J. Bergère  [ARGUED] 

Alfred J. Kuffler 

John J. Levy    [ARGUED] 

Montgomery McCracken Walker & Rhoads 

                                              
*The Honorable Matthew W. Brann, United States District 

Judge for the Middle District of Pennsylvania, sitting by 

designation. 
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123 South Broad Street 
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I. Introduction 

After a 1,900-mile journey from Venezuela to 

Paulsboro, New Jersey, the M/T Athos I, a single-hulled 

oil tanker, had come within 900 feet of its intended berth 

when it struck an abandoned anchor on the bottom of the 

Delaware River. The anchor pierced the Athos I’s hull, 

causing approximately 264,000 gallons of crude oil to spill 

into the river. 

The cost of cleaning up the spill was $143 million. 

We are presented with the question of how to apportion 

responsibility for that cost between three parties. The first 

party comprises not only the shipowner, Frescati Shipping 

Company, Ltd., but also the ship’s manager, Tsakos 

Shipping & Trading, S.A. (collectively, “Frescati”). 

Frescati, through an intermediary, contracted to deliver 

crude oil to the second party, which is made up of several 

affiliated companies—CITGO Asphalt Refining 

Company, CITGO Petroleum Corporation, and CITGO 

East Coast Oil Corporation (collectively, “CARCO”). The 

oil shipment was to be delivered to CARCO at its marine 

terminal in Paulsboro. After the oil spill, Frescati paid for 

the cleanup effort, and was eventually reimbursed $88 

million by the third party to this litigation, the United 

States, pursuant to the Oil Pollution Act (OPA) of 1990, 

33 U.S.C. § 2701 et seq. Frescati and the United States 

now seek to recover their cleanup costs from CARCO. 
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II. Background 

a. Facts1 

The M/T Athos I was a single-hulled tanker ship, 

measuring approximately 748 feet long and 105 feet 

wide.2 As owner of the ship, Frescati chartered it to an 

intermediary which assigned it to a tanker pool. CARCO 

sub-chartered the Athos I from the tanker pool to deliver a 

shipment of crude oil from Puerto Miranda, Venezuela, to 

CARCO’s berth in Paulsboro, New Jersey. CARCO was 

the shipping customer as well as the wharfinger who 

operated the berth. 

 The Athos I, carrying CARCO’s shipment, left 

Venezuela in mid-November 2004 under the command of 

the ship’s master, Captain Iosif Markoutsis. CARCO had 

                                              
1 The facts are undisputed unless otherwise noted. 

2 Single-hulled tanker ships drew the attention of 

regulators and the public in the wake of the 1989 Exxon 

Valdez oil spill off the Alaskan coast; the Exxon Valdez, 

like the Athos I, was a single-hulled tanker. Single-hulled 

ships were initially subjected to extra regulation, see, e.g., 

33 C.F.R. § 157.455, but have since been phased out of 

operation in the United States in favor of double-hulled 

ships. See 46 U.S.C. § 3703a. 
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instructed the Athos I to load to a draft3 of 37 feet or less 

in Venezuela, and provided a warranty that the ship would 

be able to safely reach the berth in Paulsboro as long as it 

arrived with a draft of 37 feet or less. When the Athos I left 

Venezuela, it had a draft of 36′ 6″. Over the course of the 

Athos I’s journey, the ship burned fuel and the crew 

consumed fresh water. As the ship grew lighter, it rode 

higher on the water. By the time it reached the entrance to 

the Delaware Bay, the Athos I was drawing 36′ 4″. 

Because the fuel and fresh water were consumed from 

tanks located in the stern, or rear, of the ship, the Athos I 

was no longer sailing at an even keel; it was “trimmed by 

the bow,” meaning that the bow, or front of the ship, was 

deeper in the water than the ship’s stern. To return the ship 

to an even keel, the Athos I took on approximately 510 

metric tons of ballast to tanks in the rear of the ship. 

Although the parties dispute how much the Athos I was 

drawing as it approached CARCO’s berth, the District 

Court found that the added ballast brought the ship’s draft 

to 36′ 7″. 

The Athos I reached the entrance to the Delaware 

Bay without incident on November 26th. All vessels 

                                              
3 A ship’s draft is the measurement from the water line to 

the bottom of the ship’s hull, known as the keel. As a ship 

loads cargo, it becomes heavier and sits lower in the water. 

Its draft thereby increases. 
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traveling north from the Delaware Bay to the Delaware 

River are required to use a Delaware River Pilot to 

navigate the waters. At the appropriate time, a local river 

pilot, Captain Howard Teal, Jr. boarded the ship and 

guided it up the Delaware River until it reached a section 

of the river near CARCO’s berth. At that point, a local 

docking pilot, Captain Joseph Bethel, replaced Captain 

Teal and began to navigate the ship to its berth at 

Paulsboro. Captains Teal and Bethel both engaged Captain 

Markoutsis in conversations about the Athos I, its passage 

from the Delaware Bay to the Paulsboro berth, water 

depth, underkeel clearance, and other local conditions. 

The substance and sufficiency of those conversations are 

disputed by the parties. 

CARCO’s berth is on the New Jersey side of the 

Delaware River, directly across from Philadelphia 

International Airport. To reach the berth from the main 

river channel, ships must pass through an anchorage 

immediately adjacent to the berth. The anchorage, known 

as Federal Anchorage Number 9 or the Mantua Creek 

Anchorage, is a federally-designated section of the river in 

which ships may anchor; it is periodically surveyed for 

depth and dredged by the Army Corps of Engineers, as 

Corps resources allow. No government agency is 

responsible for preemptively searching for unknown 

obstructions to navigation in the anchorage, although the 

Coast Guard, the National Oceanic and Atmospheric 
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Administration (NOAA), and the Corps of Engineers work 

together to remove or mark obstructions when they are 

discovered. Anyone who wishes to search for obstructions 

in the anchorage may do so, but anyone wishing to dredge 

in the anchorage requires a permit from the Corps of 

Engineers. 

It was in this anchorage on November 26, 2004, at 

9:02 p.m., that the allision occurred.4 The Athos I was only 

900 feet—not much more than the ship’s length—from 

CARCO’s berth. The ship was “just about dead in the 

water” as Captain Bethel slowly positioned it to dock. 

Suddenly, the ship began to list and oil appeared in the 

river. At the time of the allision, the ship was in the middle 

of a 180° rotation, guided by tugboats, and moving astern 

and to port (backwards and to the ship’s left). The path 

taken by the Athos I through the anchorage passed, at its 

shallowest point, over a 38-foot shoal. Most of the 

anchorage was deeper, and the depth of the river at the site 

of the allision was at least 41.65 feet at the time. 

Captain Bethel immediately called the Coast Guard 

to alert them to the spill, while Captain Markoutsis rushed 

to the engine room and transferred oil from the breached 

                                              
4 An allision is “[t]he contact of a vessel with a stationary 

object such as an anchored vessel or a pier.” Allision, 

BLACK’S LAW DICTIONARY (10th ed. 2014). 
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cargo tank into another tank. The crew of the Athos I was 

eventually able to stop the leak, but not before 264,321 

gallons of crude oil had spilled into the Delaware River. 

The cleanup effort began almost immediately. 

Although it was ultimately successful, it took months to 

complete and the efforts of thousands of workers at a cost 

of $143 million. The cause of the allision was not 

discovered until more than a month later, when an 

abandoned anchor was discovered on the riverbed. The 

search for the obstruction that caused the allision proved 

difficult. An experienced sonar operator using side-scan 

sonar conducted the first search shortly after the allision, 

but did not recognize the anchor.5 A second search by the 

                                              
5 Side-scan sonar is used to locate objects on the sea floor 

and works like a camera, but using sound instead of light 

to form an image. Single-beam sonar, by contrast, uses 

sound to measure the depth along a single line traced by a 

sounding mechanism known as a towpath. If an 

obstruction is not located along the towpath, it would not 

be detected, and even if the towpath crossed an 

obstruction, the data would simply show a depth change 

rather than the obstruction itself. Before the allision, 

CARCO used single-beam sonar to survey its berthing 

area and a small portion of the anchorage. The government 

typically used single-beam sonar when it surveyed the 

anchorage for depth and dredging purposes. 
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same operator, conducted several weeks later, eventually 

discovered the anchor with the use of side-scan sonar in 

combination with divers and magnetometers. The anchor 

weighed approximately nine tons and was 6′ 8″ long, 7′ 3″ 

wide, and 4′ 6″ high. It has since been removed from the 

river. 

The parties dispute the positioning of the anchor at 

the time of the allision. An anchor like the one that 

punctured the Athos I has two stable positions. It can sit at 

rest in the “flukes-up” or “flukes-down” position. A 

flukes-up anchor stands almost upright on its crown, with 

the flukes pointed upward at a 65° angle, while a flukes-

down anchor has essentially tipped over, with both the 

crown and flukes of the anchor lying horizontally on the 

riverbed. In the flukes-up position, the anchor sticks up 

approximately seven feet above the riverbed, but in the 

flukes-down position, it rises only about 3′ 5″ above the 

riverbed. The District Court found that the anchor was 

flukes-up at the time of the allision, but CARCO asserts 

that the anchor was flukes-down, pointing to side-scan 

sonar data gathered as part of a geophysical study of the 

Delaware River that showed the anchor was flukes-down 

in 2001, three years before the allision.6 The anchor was 

                                              
6 The anchor was identified in the geophysical study data 

only after the allision occurred. The parties agree that in 

2001, the anchor was flukes-down, and that no one was 
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also flukes-down when it was discovered after the allision. 

Between 2001 and the allision in 2004, 241 vessels went 

to CARCO’s Paulsboro berth, and many others have 

anchored in the anchorage over the years. The District 

Court theorized that one of those anchored ships could 

have dragged its own anchor chain along the riverbed, 

catching on the abandoned anchor and shifting its position. 

The court ultimately concluded that although the actual 

cause of the anchor’s movement would never be known, 

at some point between the geophysical study in 2001 and 

the allision in 2004, the anchor shifted from flukes-down 

to flukes-up. A flukes-down anchor would not have allided 

with the Athos I if the Athos I’s draft was less than 37 feet; 

a flukes-up anchor would have. 

 Now, more than thirteen years after the allision, the 

Athos I has been scrapped, the anchor removed from the 

river, and the oil spill cleaned up. What remains is this case 

for apportionment of cleanup costs. 

b. Procedural History 

This case, like the Athos I, has been on a long 

journey. Over the past thirteen years, the matter has been 

to trial before two different judges and heard on appeal 

                                              

aware of the anchor’s existence before the allision—

except, perhaps, the still-unidentified owner who 

abandoned it. 
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before two separate panels of this Court. We briefly 

summarize that history. 

Litigation began shortly after the allision in January, 

2005, when Frescati filed a “Petition for Exoneration from 

or Limitation of Liability.” CARCO and others filed 

claims for damages associated with the spill. Frescati then 

filed a counterclaim against CARCO for its damages. The 

United States eventually reimbursed Frescati for some of 

its cleanup expenses pursuant to the OPA, and filed suit 

against CARCO as a partial subrogee to some of Frescati’s 

claims. The claims of Frescati and the United States 

against CARCO were consolidated with CARCO’s 

counterclaims and defenses, forming the litigation as it 

exists today. 

The case was first tried in a forty-one-day bench 

trial before the Honorable John P. Fullam. Judge Fullam 

found that CARCO was not liable for the casualty in 

contract, tort, or otherwise; Frescati and the United States 

appealed. On appeal, we affirmed in part, vacated in part, 

and remanded the case because the District Court had 

failed to make appropriate findings of fact and conclusions 

of law as required by Fed. R. Civ. P. 52(a)(1). In re 

Frescati, 718 F.3d 184, 189, 196–97 (3d Cir. 2013). 

We determined, among other things, that Frescati 

was a third-party beneficiary of CARCO’s safe berth 

warranty, and that the allision occurred in the approach to 
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CARCO’s terminal, meaning that CARCO had an 

unspecified duty of care to Frescati in tort. We remanded 

for the District Court to determine whether Frescati met 

the conditions for the safe berth warranty to apply. We also 

asked the District Court, if necessary, to determine the 

appropriate duty of care CARCO owed Frescati and 

whether CARCO breached that duty. 718 F.3d at 214–15. 

Judge Fullam retired before the case was remanded. 

Upon its return to the District Court, the case was assigned 

to the Honorable Joel H. Slomsky as a successor judge 

pursuant to Fed. R. Civ. P. 63. Under the terms of that rule, 

Judge Slomsky certified his familiarity with the record and 

recalled more than twenty witnesses over the course of a 

thirty-one-day proceeding. 

The District Court held that CARCO was liable to 

Frescati, and the United States as Frescati’s subrogee, for 

breach of contract. CARCO’s contract included a 

provision known as a safe berth warranty, which, for 

purposes of this appeal, warrantied that CARCO’s berth 

would be safe for the Athos I as long as the ship had a draft 

of 37 feet or less and Frescati did not cause the allision 

through bad navigation or negligent seamanship. The 

District Court concluded that CARCO breached the 

warranty because the Athos I had a draft of 36′ 7″ at the 

time of the allision, exercised good navigation and 

seamanship, and yet still hit an anchor within the 

geographic area covered by the warranty. On appeal, 
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CARCO argues that the Athos I had a draft much deeper 

than the warrantied depth of 37 feet, and that Frescati 

demonstrated negligent seamanship by violating several 

federal maritime regulations relating to underkeel 

clearance and safe navigation. 

The District Court also found CARCO liable in tort 

to Frescati,7 concluding that CARCO had a duty, as 

operator of the berth, to search for obstructions in the 

approach to its berth. Specifically, the District Court 

concluded that CARCO had a duty to use side-scan sonar 

to search for unknown obstructions to navigation in the 

approach to its berth, and to remove any such obstructions 

or warn invited ships—like the Athos I—of their presence. 

Because CARCO had not taken any action to search for 

obstructions, the District Court held CARCO liable in 

tort—for the same amount for which it was liable in 

contract. The District Court’s contract and tort holdings 

independently support the judgment for Frescati. 

CARCO, in a motion for partial summary judgment 

before the District Court, asked that its liability, like 

Frescati’s, be limited under the OPA. Because CARCO 

did not raise the defense until after the first trial and 

                                              
7 The United States is not a party to the tort claim, pursuant 

to a partial settlement agreement it reached with CARCO 

in 2009. 
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appeal, almost a decade into this litigation, the District 

Court held that the defense was waived, and in the 

alternative, that it failed on the merits. 

The District Court did, however, partially credit 

CARCO’s equitable recoupment defense against the 

United States. CARCO argued that the conduct of three 

federal agencies—the Coast Guard, NOAA, and the Army 

Corps of Engineers—misled CARCO into believing that 

the United States was maintaining the anchorage free of 

obstructions. In addition, CARCO argued that equity 

requires the United States to bear the cost of the cleanup 

rather than CARCO. The District Court ultimately reduced 

the United States’ recovery against CARCO by 50%, 

rather than acceding to CARCO’s request to eliminate its 

liability entirely. 

Finally, the District Court held that Frescati was 

entitled to prejudgment interest at the federal 

postjudgment rate rather than the higher U.S. prime rate 

requested by Frescati. 

The District Court ultimately awarded Frescati 

$55,497,375.958 on the claims of breach of contract and 

                                              
8 Frescati’s liability under the OPA for the cost of cleaning 

up the spill was limited to approximately $45 million. The 

United States reimbursed it for the remaining $88 million 

of its qualifying cleanup expenses. In addition to the $45 
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negligence, plus prejudgment interest of $16,010,773.75, 

for a total judgment of $71,508,149.70. The United States, 

after the court’s 50% reduction, was awarded 

$43,994,578.66 on its subrogated breach of contract claim, 

with prejudgment interest of $4,620,159.98, for a total 

judgment of $48,614,738.64. 

All three parties now appeal. We will affirm the 

District Court’s judgment in favor of Frescati on the 

breach of contract claim and the prejudgment interest 

award, as well as the District Court’s denial of CARCO’s 

motion for partial summary judgment on its limitation of 

liability defense. We will vacate the District Court’s 

judgment in favor of Frescati on the negligence claim. We 

will affirm in part the District Court’s judgment in favor 

of the United States with respect to CARCO’s liability on 

the subrogated breach of contract claim, but because 

                                              

million in OPA damages, Frescati also incurred roughly 

$10 million in damages that fell outside the scope of the 

OPA’s liability cap—third-party claims; cleanup expenses 

for recreational boats; the cost of removing the anchor and 

the pump casing from the riverbed; a settlement with a 

nearby nuclear power plant that had to shut down; 

unrepaired hull damage to the Athos I, and other 

miscellaneous expenses. Frescati’s contract recovery of 

$55 million was based on both its OPA and non-OPA 

damages. 
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CARCO’s equitable recoupment defense fails, we will 

reverse and remand for further proceedings to recalculate 

damages and prejudgment interest. 

III. Jurisdiction and Standard of Review 

The District Court had admiralty jurisdiction 

pursuant to 28 U.S.C. § 1333(1). We have jurisdiction 

over this appeal under 28 U.S.C. § 1291. 

“On appeal from a bench trial, we review a district 

court’s findings of facts for clear error and exercise 

plenary review over conclusions of law.” Norfolk S. Ry. 

Co. v. Pittsburgh & W. Va. R.R., 870 F.3d 244, 253 (3d 

Cir. 2017). “A finding of fact is clearly erroneous when it 

is completely devoid of minimum evidentiary support 

displaying some hue of credibility or bears no rational 

relationship to the supportive evidentiary data.” VICI 

Racing, LLC v. T-Mobile USA, Inc., 763 F.3d 273, 283 (3d 

Cir. 2014); In re Frescati, 718 F.3d at 196. 

IV. The Safe Berth Warranty 

CARCO promised that the Athos I would be 

directed to a location “she may safely get (always afloat),” 

a promise known as a safe port or safe berth warranty. JA 

at 1211. Such a promise provides, among other things, 

“protection against damages to a ship incurred in an unsafe 

port to which the warranty applies.” In re Frescati, 718 

F.3d at 197. 
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A port is deemed safe where the particular 

chartered vessel can proceed to it, use it, and 

depart from it without, in the absence of 

abnormal weather or other occurrences, 

being exposed to dangers which cannot be 

avoided by good navigation and seamanship. 

Whether a port is safe refers to the particular 

ship at issue, and goes beyond the immediate 

area of the port itself to the adjacent areas the 

vessel must traverse to either enter or leave. 

In other words, a port is unsafe—and in 

violation of the safe berth warranty—where 

the named ship cannot reach it without harm 

(absent abnormal conditions or those not 

avoidable by adequate navigation and 

seamanship). 

Id. at 200 (quotations and citations omitted). “[T]he safe 

berth warranty is an express assurance made without 

regard to the amount of diligence taken by the charterer.” 

Id. at 203. For our purposes, a safe berth warranty 

promises that a ship with a draft less than the warrantied 

depth is covered by the warranty in the absence of bad 

navigation or negligent seamanship. 

Our prior opinion called for the District Court to 

resolve three issues on remand: the draft limit beyond 

which the safe berth warranty would not apply; the actual 

draft of the Athos I at the time of the allision; and whether 
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the warranty was negated by bad navigation or negligent 

seamanship. Id. at 204–05, 204 n.20. 

As an initial matter, the District Court found that the 

safe berth warranty applied to ships drawing less than 37 

feet, a finding neither party challenges on appeal. The 

remaining issues, then, are whether the Athos I had a draft 

of less than 37 feet, and if it did, whether bad navigation 

or negligent seamanship by Frescati negated the warranty. 

a. The Draft of the Athos I 

The District Court found that the Athos I had a draft 

of 36′ 7″ at the time of the allision. The court based this 

finding on the undisputed draft of the Athos I at the time 

of its departure from Puerto Miranda—36′ 6″—as well as 

expert testimony regarding the condition of the ship and 

its estimated draft at Paulsboro.9 

                                              
9 Frescati’s expert, Anthony Bowman, developed the 

Seamaster software program, which allows him to enter 

the measurements of a ship—including the weight, 

dimensions, and strength of all its constituent parts, such 

as the hull, cargo, and supplies—and calculate, among 

other things, a ship’s draft. Having considered the ship’s 

records, information about the ballast tanks, and his own 

software, Bowman testified that at the time of the allision, 
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CARCO challenges the District Court’s 

determination of the Athos I’s draft, arguing that the 

District Court improperly based its finding on a 

speculative assumption about the orientation of the 

abandoned anchor. Specifically, CARCO disputes the 

District Court’s finding that the anchor shifted from a 

flukes-down position to a flukes-up position sometime 

between 2001 and the allision in 2004, a shift that caused 

the anchor to intrude within the 37-foot safe depth 

promised by CARCO. CARCO argues that the District 

Court failed to make a finding as to the precise mechanism 

by which the anchor shifted from flukes-down to flukes-

up. The anchor’s orientation matters; if the accident 

occurred while the anchor was flukes-down, the Athos I 

necessarily would have had a draft that exceeded the scope 

of CARCO’s warranty.10 

                                              

the Athos I had a draft of 36′ 7″. The District Court 

credited his testimony. 

10 The District Court made undisputed findings of fact as 

to the height of the anchor in a flukes-down position (41 

inches or 3.42 feet) and the depth of the river at the time 

and location of the allision (41.65 feet). Assuming for the 

moment that the anchor was flukes-down, as CARCO 

argues, the allision would not have occurred unless the 

Athos I had a draft of at least 38.23 feet, or just under 
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Broadly speaking, the District Court made three 

findings of fact related to the anchor’s orientation. First, 

the court and parties agree that, three years before the 

allision, the anchor was in the flukes-down position.11 

Second, the District Court found that at some point before 

the allision, the anchor shifted into the flukes-up position. 

Finally, after the allision, the anchor was eventually 

discovered back in the flukes-down position—perhaps 

unsurprising, given the force of its encounter with the 

Athos I. 

CARCO attacks the second finding, arguing that 

there was insufficient evidence in the record to support the 

District Court’s suggestion that a “sweeping anchor chain” 

could have caught the anchor and shifted it into the flukes-

up position.12 

                                              

38′ 3″, significantly in excess of the warrantied draft of 37 

feet. 

11 Experts for both sides were able to identify the flukes-

down anchor in a sonar scan performed in 2001 as part of 

an independent geophysical study. 

12 Ships at anchor move with the tide, back and forth as the 

tide comes in and goes out. The anchor chain drags or 

“sweeps” across the riverbed as the ship floats, potentially 

shifting the position of objects on the riverbed, and leaving 

scour marks on the riverbed. Anchor chains also move 
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We find CARCO’s arguments unconvincing, 

primarily because the “sweeping anchor chain” theory, 

however plausible or implausible, is not necessary to 

sustain the District Court’s finding. Let us imagine a piece 

of furniture (a sofa, perhaps, or an armchair) that has fallen 

off the back of a pickup truck onto a roadway. One driver 

reports seeing the furniture in the right lane. A while later, 

a second driver hits the furniture. The second driver asserts 

that the furniture was in the left lane when he struck it, and 

provides evidence to that effect. A highway patrolman 

                                              

along the river bottom when the anchor is pulled back onto 

the ship. CARCO, for its part, characterizes the idea that 

an anchor chain might have moved the abandoned anchor 

as “fantastical,” “inexplicabl[e],” an “astonishing 

assertion,” “facially implausible,” “pure and wild 

speculation,” “pure speculation,” “conjecture,” 

“speculative and unsupported,” and, once again, 

“implausible.” CARCO Opening Br. 4, 53–55; CARCO 

Reply Br. 32. The District Court pointed out that scour 

marks were found on the river bottom near the site of the 

allision, but ultimately decided only that the anchor was in 

the flukes-up position at the time of the allision. JA at 78 

(“Although the actual cause of the anchor’s movement to 

a ‘flukes-up’ position will never be known, the Court finds 

that at some point after December 2001, this movement 

occurred and the anchor was positioned in a ‘flukes-up’ 

orientation when it allided with the Athos I.”). 
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shows up later and finds the furniture once again in the 

right lane. A court may find, without committing error, 

that the furniture was in the right lane and moved to the 

left without making a specific finding as to the precise 

method by which the furniture moved from one lane to the 

other. Perhaps another driver hit it; perhaps a pedestrian 

tried to move it out of the road but did not finish the job. 

When credible evidence shows that the second driver was 

driving in the left lane, a finding to that effect does not 

become error because the furniture was in the right lane 

when the first driver passed, or changed position after—or 

because of—the encounter with the second driver. 

Here, the record contains sufficient evidence to 

support the finding that the anchor was, in fact, flukes-up 

at the time of the allision. How exactly the anchor changed 

position does not impact our sufficiency determination. As 

an initial matter, the movement of the Athos I at the time 

of the allision and the damage to its hull are sufficient to 

show that the anchor was flukes-up. And substantial 

evidence unrelated to the anchor showed that the Athos I 

was drawing 36′ 7″ at the time of the allision—a draft at 

which the allision would not have occurred had the anchor 

been flukes-down. That is enough to support the District 

Court’s finding that the anchor moved from flukes-down 

to flukes-up. 

The movement of the ship and damage to its hull 

shows that the anchor must have been flukes-up. The 
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District Court found that the Athos I was moving astern 

and to port at the time of the allision, a finding CARCO 

does not challenge. Based on that movement, the scoring 

left by the anchor on the hull, the size and shape of the two 

holes the anchor created, and the damage to the anchor 

itself also supported the District Court’s finding that the 

anchor must have been flukes-up at the time of the allision. 

CARCO’s own expert witness, on cross-examination, 

testified that if the Athos I were moving astern and to port, 

the damage to the Athos I’s hull would necessarily require 

a flukes-up anchor.13 JA at 1021–22.  

Nor did the District Court base its finding of a 36′ 7″ 

draft on the flukes-up anchor alone. While CARCO argues 

that the anchor was flukes-down, and that therefore the 

Athos I must have had a deep draft, the reverse is also true. 

If the Athos I had a draft of 36′ 7″, then the anchor must 

have been flukes-up. The District Court credited expert 

testimony that the ship had a 36′ 7″ draft. The ballast tanks 

contained no extra liquid that would have affected the 

ship’s draft, a finding that CARCO does not challenge on 

appeal. The ship left Puerto Miranda with a draft of 36′ 6″. 

Visual observation of the ship by experts and 

crewmembers immediately after the allision suggested the 

Athos I had a 36′ 7″ draft before the allision. And, on 

                                              
13 CARCO’s theory at trial, abandoned on appeal, was that 

the ship was not moving astern and to port. 
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appeal, CARCO fails to offer any suggestion as to how the 

draft might have increased by more than a foot without the 

crew’s knowledge or any evidence that the ballast tanks 

were faulty.14 

We conclude there was no clear error in the District 

Court’s determination that the Athos I had a draft of 36′ 7″ 

at the time of the allision. The ship was, therefore, within 

the scope of CARCO’s safe berth warranty. 

b. Frescati’s Seamanship 

A safe berth warranty applies only in the absence of 

bad navigation or negligent seamanship. CARCO argues 

on appeal that Frescati violated several maritime 

regulations related to the operation of single-hulled 

tankers, and that those regulatory violations serve as 

sufficient proof of negligent seamanship. The District 

Court concluded that Frescati did not violate any relevant 

regulations, and enforced the safe berth warranty. We 

                                              
14 The Athos I passed safely over a 38-foot shoal less than 

fifteen minutes before the allision. JA at 203. It seems that 

if the Athos I had a draft deep enough to hit the flukes-

down anchor (a minimum of 38.23 feet, see supra note 10), 

it would have encountered the 38-foot shoal before it ever 

encountered the anchor. A flukes-down anchor would 

have been deeper than the 38-foot shoal even at the 

anchor’s shallowest point. JA at 77, 78, 85. 
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agree with the District Court that Frescati did not violate 

any relevant regulations. 

On appeal, CARCO argues specifically that Frescati 

violated two federal regulations: 33 C.F.R. § 157.455 and 

33 C.F.R. § 164.11. Section 157.455 applied to certain 

single-hulled tankers during the period they were being 

phased out of operation, while § 164.11 applies to certain 

ships above 1,600 gross tons. 33 C.F.R. §§ 157.400, 

164.01. Both sections applied to the Athos I at the time of 

the allision. 

 Section 157.455 requires the owner or operator of a 

single-hulled tanker to provide certain written guidance to 

the ship’s master for purposes of estimating the tanker’s 

underkeel clearance.15 33 C.F.R. § 157.455(a). It also 

                                              
15 33 C.F.R. § 157.455(a)–(b) reads: 

(a) The owner or operator of a tankship, that 

is not fitted with a double bottom that 

covers the entire cargo tank length, shall 

provide the tankship master with written 

under-keel clearance guidance that 

includes— 

(1) Factors to consider when 

calculating the ship’s deepest 

navigational draft; 
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(2) Factors to consider when 

calculating the anticipated 

controlling depth; 

(3) Consideration of weather or 

environmental conditions; and 

(4) Conditions which mandate 

when the tankship owner or 

operator shall be contacted 

prior to port entry or getting 

underway; if no such 

conditions exist, the guidance 

must contain a statement to 

that effect. 

(b) Prior to entering the port or place of 

destination and prior to getting underway, 

the master of a tankship that is not fitted 

with the double bottom that covers the 

entire cargo tank length shall plan the 

ship’s passage using guidance issued 

under paragraph (a) of this section and 

estimate the anticipated under-keel 

clearance. The tankship master and the 

pilot shall discuss the ship’s planned 

transit including the anticipated under-

keel clearance. An entry must be made in 

the tankship’s official log or in other 
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requires the master to use that guidance to plan the ship’s 

passage, estimate the underkeel clearance, consult with the 

relevant pilots who will guide the ship to its berth, and 

make a log entry reflecting discussion of the ship’s 

underkeel clearance with the pilot. 33 C.F.R. 

§ 157.455(b). Section 164.11 mandates that the master 

ensure the pilot is informed of certain information, 

including the ship’s draft and tidal conditions.16 33 C.F.R. 

§ 164.11. 

                                              

onboard documentation reflecting 

discussion of the ship’s anticipated 

passage. 

33 C.F.R. § 157.455(a)–(b). 

16 33 C.F.R. § 164.11 reads: 

The owner, master, or person in charge of each 

vessel underway shall ensure that: 

. . . . 

(k) If a pilot other than a member of the 

vessel’s crew is employed, the pilot is 

informed of the draft, maneuvering 

characteristics, and peculiarities of the 

vessel and of any abnormal circumstances 

on the vessel that may affect its safe 

navigation. 
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 CARCO argues that Frescati was responsible for 

three specific violations, each of which allegedly caused 

the allision. First, CARCO claims that Frescati failed to 

adequately plan the ship’s passage. Second, CARCO 

claims that Frescati failed to estimate the Athos I’s 

underkeel clearance. Finally, CARCO claims that Frescati 

failed to ensure that an adequate master-pilot exchange 

occurred, and made no log entry that would reflect such an 

exchange. 

 With respect to planning the passage, CARCO 

argues that 33 C.F.R. § 157.455 requires a written voyage 

plan. Frescati allegedly violated that requirement by 

failing to finalize an official voyage plan document using 

the Tsakos Voyage Plan form contained in the Tsakos 

Vessel Operation Procedures Manual. See JA at 1178–85. 

 The text of § 157.455 undermines CARCO’s 

argument. The regulation does not itself require a written 

voyage plan. Paragraph (a) of the regulation requires that 

Frescati create “written under-keel clearance guidance,” 

which must contain “factors to consider” when evaluating 

                                              

. . . 

(n) Tidal state for the area to be transited is 

known by the person directing movement 

of the vessel . . . . 

33 C.F.R. § 164.11. 
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draft, water depth, and weather conditions. Paragraph (b) 

requires that the master plan the ship’s passage using those 

“factors to consider” in the guidance required by 

paragraph (a). Nowhere does this regulation require that 

the master’s passage plan be in writing; the only reference 

to a writing in paragraph (b) comes in the requirement that 

some official log of the master-pilot conference be 

recorded. CARCO conflates the passage plan requirement 

of paragraph (b)—to consider certain relevant factors 

when planning—with the “Voyage Plan” form contained 

in Frescati’s Vessel Operation Procedures Manual. See JA 

at 1180. The Voyage Plan form focuses on plotting the 

course of the vessel from berth to berth; paragraphs (a) and 

(b) of the regulation, on the other hand, serve to create a 

reference list for the ship’s master of relevant factors to 

consider when estimating underkeel clearance. 

 Frescati satisfied the requirements of paragraph (a) 

by providing written underkeel clearance guidance in 

Section 3.417 of its Vessel Operation Procedures Manual. 

JA at 1191. The Manual appropriately lists factors to 

consider, including “sea state and swell,” “tidal 

                                              
17 The Vessel Operation Procedures Manual appears to 

contain a typographical error listing the appropriate 

section as 2.4 rather than 3.4, as it appears in the Table of 

Contents. See JA at 1189, 1191. 
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conditions,” and “the effect of squat,”18 and suggests to the 

master that 10% or 5% underkeel clearance margins would 

typically be appropriate. Id.  

 Furthermore, Frescati satisfied the planning 

requirement of paragraph (b) because the Athos I’s master, 

Captain Markoutsis, considered factors like the sea state, 

tidal condition, and the effect of squat. Even though 

CARCO provided a safe berth warranty for a draft up to 

37 feet, Captain Markoutsis loaded the ship to only 36′ 6″ 

because he was “afraid” of a 37-foot draft, and eventually 

entered the Delaware River with a draft of 36′ 7″. In re 

Frescati, 718 F.3d at 204. The charts in the Athos I were 

marked with the 38-foot controlling draft in the anchorage. 

JA at 992. Captain Teal, the river pilot, testified that he 

and Captain Markoutsis discussed the draft, wind, 

visibility, and tides. We agree with the District Court that 

Frescati fully complied with the planning requirement of 

                                              
18 “Squat is a hydrodynamic phenomenon, which occurs 

when a ship is moving through the waters. As a ship moves 

forward, it displaces a volume of water. The displaced 

water rushes under the keel of the ship and creates a low 

pressure area causing the ship to sink down toward the 

riverbed. The faster a ship is moving, the more the ship 

will sink down towards the riverbed. This process causes 

a ship to be closer to the riverbed by increasing a vessel’s 

draft.” JA at 70 (citations omitted). 
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§ 157.455(b)—that is, to use the factors listed in the 

Vessel Operating Procedures Manual when planning the 

passage. 

 CARCO’s second argument is that Frescati violated 

§ 157.455(b) because Captain Markoutsis failed to 

estimate the Athos I’s underkeel clearance. The District 

Court did not err in finding that Captain Markoutsis had 

estimated underkeel clearance. Captain Markoutsis 

discussed the draft, tidal conditions, and anticipated 

underkeel clearance with Captain Teal. JA at 801–802. 

They estimated that the ship would have at least 1.5 

meters’ clearance—nearly five feet. Id. Captains Bethel 

and Markoutsis also discussed the draft and believed they 

would have sufficient clearance. JA at 833, 837. CARCO 

highlights that there is no evidence of written underkeel 

clearance estimates, but § 157.455 does not require written 

estimates. 

Finally, CARCO argues that the master-pilot 

exchange required by § 157.455 and § 164.11 was 

inadequate. In general, master-pilot exchanges are 

intended to allow the master to share the navigational 

characteristics of his ship with the pilot who will be 

guiding it, and for the pilot to share local conditions such 

as weather, depth, and the tide with the master. Section 

157.455(b) requires that “[t]he tankship master and the 

pilot shall discuss the ship’s planned transit including the 

anticipated under-keel clearance. An entry must be made 
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in the tankship’s official log or in other onboard 

documentation reflecting discussion of the ship’s 

anticipated passage.” 33 C.F.R. § 157.455(b). Section 

164.11 requires that the master ensure that 

[i]f a pilot other than a member of the vessel’s 

crew is employed, the pilot is informed of the 

draft, maneuvering characteristics, and 

peculiarities of the vessel and of any 

abnormal circumstances on the vessel that 

may affect its safe navigation. . . . [and that 

the] [t]idal state for the area to be transited is 

known by the person directing movement of 

the vessel. 

33 C.F.R. § 164.11(k), (n). 

Captain Markoutsis was responsible for discussing 

the draft, underkeel clearance, maneuvering 

characteristics, and tidal state with the two pilots who 

guided the Athos I. The testimony shows that Captain 

Markoutsis did so, discussing all the relevant information 

with both pilots, and that he recorded the conversation on 

the signed Pilot Card, which served as sufficient 

documentation of the master-pilot conference. The 

District Court additionally credited Frescati’s expert 

witness, Captain Betz, who observed both Captain Teal 

and Captain Bethel testify. Captain Betz opined that the 
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master-pilot exchanges were adequate and customary in 

all respects. 

 Frescati operated the Athos I with neither bad 

navigation nor negligent seamanship. Nevertheless, the 

allision occurred. The District Court did not err in 

concluding that the allision resulted from a breach of 

CARCO’s safe berth warranty. 

V. Wharfinger Negligence 

CARCO wore two hats in its dealings with Frescati, 

as a shipping customer and as a wharfinger. These dual 

roles exposed CARCO to liability under two independent 

legal theories. CARCO’s first role, as a shipping customer 

that contracted with Frescati for delivery of a shipment of 

crude oil, resulted in CARCO’s liability under the 

contractual safe berth warranty, discussed above. The 

second, as the wharfinger for the Paulsboro berth that was 

the Athos I’s intended destination, resulted in the District 

Court’s finding of negligence and CARCO’s 

corresponding liability in tort.  

Both theories of liability independently support the 

District Court’s judgment against CARCO. As a result, 

our decision to affirm the judgment based on CARCO’s 

contractual liability means that we are not required to 

delve into the District Court’s tort analysis. However, 

having reviewed that analysis, we harbor serious doubts 
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about the appropriateness of the court’s proposed duty of 

care. For that reason, we are compelled to make clear that 

we will affirm the District Court’s judgment based solely 

on CARCO’s breach of contract. 

A wharfinger’s duty is more limited than that of a 

shipping customer who has provided a safe berth warranty. 

As we previously wrote: 

In the tort context, . . . a wharfinger is not a 

guarantor of a visiting ship’s safety, but is 

bound to use reasonable diligence in 

ascertaining whether the berths themselves 

and the approaches to them are in an ordinary 

condition of safety for vessels coming to and 

lying at the wharf. This is not an 

unconstrained mandate to ensure safe 

surroundings or warn of hazards merely in 

the vicinity. Instead, a visiting ship may only 

expect that the owner of a wharf has afforded 

it a safe approach. In being invited to dock at 

a particular port, a vessel should be able to 

enter, use and exit a wharfinger’s dock 

facilities without being exposed to dangers 

that cannot be avoided by reasonably prudent 

navigation and seamanship. 

In re Frescati, 718 F.3d at 207 (quotations and citations 

omitted). In short, and as a general matter, a wharfinger’s 
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duty is to use reasonable diligence to ascertain whether the 

approach to its berth is safe for an invited vessel.19 

 We remanded for the District Court to determine in 

the first instance what reasonable diligence required of 

CARCO under the circumstances of this case, and whether 

CARCO breached that standard. Id. On remand, the 

District Court concluded that 

a reasonably prudent terminal operator 

should periodically scan the approach to its 

dock for hazards to navigation as long as 

ships are being invited there. In this case, the 

standard would require that side-scan sonar 

be used to search the approach for 

obstructions that are potential hazards to 

navigation. If an obstruction is located, a 

terminal operator is then required to remove 

it, and if the terminal operator cannot remove 

it, notice of the hazard must be given to 

                                              
19 We previously determined that the allision occurred in 

the approach to CARCO’s berth—the geographic area 

within which a wharfinger’s duty exists—and as a result, 

CARCO had a duty to use reasonable diligence to provide 

the Athos I with a safe approach. In re Frescati, 718 F.3d 

at 211. 
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incoming ships by marking it as a hazard 

and/or warning ships of its presence. 

JA at 132. Because CARCO did nothing to look for 

obstructions, the District Court held that it had breached 

its duty. 

The District Court chose its standard by 

determining what the “demands of reasonableness and 

prudence” required. JA at 129. Citing Judge Learned 

Hand’s famous formula from United States v. Carroll 

Towing, 159 F.2d 169 (2d Cir. 1947), the court concluded 

that the precaution of a preemptive side-scan sonar search 

would be less burdensome than the probability of an 

allision multiplied by the serious harm caused by a spill of 

toxic substances like crude oil. 

We have doubts about the District Court’s 

balancing of the cost of preventative measures on one hand 

and the cost of potential accidents on the other. The court 

found that a general scan of the approach to CARCO’s 

berth and the berth itself would have cost between $7,500 

and $11,000, and would have prevented the allision. Yet 

in this very case, the targeted scan of the area where the 

allision occurred, conducted only eight days after the 

allision, did not identify the anchor. The first set of 93 

side-scan sonar passes conducted by Frescati’s expert, 

John Fish—at a cost of $38,577—identified a pump casing 

on the river bottom. The anchor, however, went 
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unrecognized.20 We do not share the District Court’s 

confidence that a general $11,000 scan of the approach 

and berth would have “recognized” the anchor with 

sufficient clarity to prevent the allision, given that a 

targeted $38,000 scan for obstructions failed to do so. 

Beyond the questionable utility of side-scan sonar 

as applied to this case, we doubt whether imposing a 

specific duty to require side-scan sonar would be useful 

for wharfingers in the ordinary course of their business. 

Single-hulled vessels like the Athos I present unique risks, 

and have been treated with special care by regulators. See, 

e.g., 33 C.F.R. § 157.455. Today, as a result of those 

unique risks, such vessels are no longer permitted to 

operate in the waters of the United States. See 46 U.S.C. 

§ 3703a (banning single-hulled oil tankers in the waters of 

the United States after January 1, 2015). Furthermore, 

side-scan sonar is not the only method available to detect 

and recognize obstructions, as the District Court pointed 

out.21 Even if we were to accept the court’s balancing of 

                                              
20 Fish testified that the side-scan sonar equipment 

“detected” the anchor, but neither he nor anyone else 

“recognized” it until after the second set of scans were 

taken. JA at 927. 

21 The court determined that CARCO should have used 

side-scan sonar to search for obstructions, but seemed 

willing to accept that other methods of searching for 
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cost, risk, and the magnitude of the potential harm, the 

high standard set forth in this case—involving a risky 

single-hulled vessel—would not necessarily apply to 

future cases, which will necessarily involve only double-

hulled vessels.22 

We are not unsympathetic to the position in which 

we placed the District Court by asking it to specify the 

duty of care at play in this case. The District Court has 

conscientiously complied. And we stand by our previous 

holding that CARCO had some duty to use reasonable 

diligence to provide the Athos I with a safe approach to its 

                                              

obstructions might accomplish the same purpose. It noted 

that “side-scan sonar . . . is not the only method available 

in the industry to search for hazardous debris. . . . Since 

the standard of care involves factual issues, the methods 

may vary when the conditions in the approach to each 

terminal are examined.” JA at 132 n.109. 

22 Indeed, five years after the Athos I allision, the 

Norwegian tanker SKS Satilla, carrying nearly 42 million 

gallons of crude oil, allided with a sunken oil rig in the 

Gulf of Mexico, sustaining “substantial damage to the port 

side of her hull.” Findings of Fact and Conclusions of 

Law, In re Ensco Offshore Co., No. 4:09-CV-2838, ECF 

No. 185 at 3, ¶¶ 6–7 (S.D. Tex. Sept. 30, 2014). But 

“[b]ecause the SATILLA [was] a double hulled vessel[,] 

. . . there was no discharge of crude oil.” Id. at 3, ¶ 9. 
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berth—a duty it may or may not have breached. In re 

Frescati, 718 F.3d at 211. Nevertheless, given CARCO’s 

independent liability in contract and our decision to affirm 

on that basis, we will once again decline to outline 

precisely what CARCO’s duty of reasonable diligence 

entailed. 

VI. Subrogation and Equitable Recoupment 

This litigation does not implicate the interests of 

only Frescati and CARCO. The United States reimbursed 

Frescati for $88 million in cleanup expenses above the 

liability limit established by the OPA. Consequently, the 

United States became subrogated to Frescati’s claims, and 

joined the fray by filing suit against CARCO in 2008.23 

                                              
23 The United States and CARCO reached a partial 

settlement agreement before the first trial. Both the United 

States and CARCO agreed to forgo any negligence claims 

they might have had against one another. The parties 

agreed that the United States would pursue only its 

contract claim against CARCO. As a result, the United 

States’ judgment against CARCO was based solely on 

CARCO’s contractual liability under the safe berth 

warranty. CARCO, for its part, reserved in the settlement 

agreement 

each and every substantive and procedural 

right available to a defendant . . . including 
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Frescati initially paid for the oil spill cleanup costs 

as a “responsible party” under the OPA. See 33 U.S.C. 

§ 2702(a). The OPA allows a responsible party like 

Frescati to limit its liability to a specified sum; any cleanup 

costs above that amount are reimbursed out of the Oil Spill 

Liability Trust Fund.24 See 33 U.S.C. § 2704. Under this 

                                              

but not limited to the right to raise affirmative 

defenses under any theory or doctrine of law 

or equity, the right to assert setoff or 

recoupment and the right to assert 

compulsory or non-compulsory 

counterclaims other than a Claim for 

Contribution or Indemnity . . . . 

JA at 391. 

24 The Oil Spill Liability Trust Fund, administered by the 

Coast Guard, serves much like insurance for the oil 

transportation industry. Companies that import oil into the 

United States pay a per-barrel fee into the Trust Fund. 

When a tanker vessel spills oil, the OPA assigns liability 

for the cleanup to a “responsible party”—typically the 

owner of the vessel from which the oil spilled. The 

responsible party is liable for all cleanup costs associated 

with the spill. If the costs exceed a liability cap established 

by the OPA, the Trust Fund reimburses the responsible 

party for all expenses above the statutory cap. Liability 

under the OPA does not preclude a responsible party from 
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scheme, Frescati’s liability for the cost of the oil spill 

cleanup was limited to approximately $45 million. The 

Trust Fund reimbursed Frescati for its remaining cleanup 

costs, which totaled approximately $88 million. The 

United States then became statutorily “subrogated to all 

rights, claims, and causes of action that the claimant 

[Frescati] has under any other law.” 33 U.S.C. § 2715(a). 

The United States pursued these claims against CARCO 

as a “person who is liable, pursuant to any law, to the 

compensated claimant [Frescati] or to the Fund, for the 

cost or damages for which the compensation was paid.” 33 

U.S.C. § 2715(c). 

Pursuant to the partial settlement agreement, the 

United States limited itself to the same contractual claims 

Frescati asserted. Because CARCO was liable to Frescati 

in contract, it was also liable to the United States for the 

amount the Trust Fund had reimbursed Frescati: nearly 

$88 million. But CARCO asserted a defense against the 

United States it did not assert against Frescati—equitable 

                                              

bringing any claims it has against a third party under any 

other law. The United States, to the extent the Trust Fund 

has reimbursed the responsible party’s costs, steps into the 

shoes of the responsible party as subrogee and may pursue 

claims against a third party as if it were the responsible 

party. Any recovery won by the United States is returned 

to the Trust Fund to cover future oil spill reimbursements. 
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recoupment—and in response, the District Court reduced 

the United States’ judgment by 50%. Both CARCO and 

the United States appealed. CARCO argues that the 

District Court erred by not eliminating the United States’ 

recovery, while the United States argues that the District 

Court should have left the contract judgment untouched 

and denied CARCO any equitable remedy. We conclude 

that the District Court erred by reducing the United States’ 

judgment by 50%. The United States is entitled to a full 

recovery. 

a. Subrogation and Subrogee-Specific 

Defenses 

As an initial matter, we note that the dispute 

between CARCO and the United States presents an 

unusual question about the nature of subrogation. 

Subrogation itself is not unusual; in general terms, it 

“simply means substitution of one person for another; that 

is, one person is allowed to stand in the shoes of another 

and assert that person’s rights against a third party.” US 

Airways v. McCutchen, 569 U.S. 88, 97 n.5 (2013). Most 

often, it arises in the insurance context as a procedural 

mechanism to allow an insurer (the subrogee) to step into 

the shoes of its insured (the subrogor) after it has 

compensated the insured for harm caused by a third party. 

The subrogee, having stepped into the shoes of the 

subrogor, is entitled to assert all of the subrogor’s rights 

and claims against the responsible third party. Likewise, 
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the third party—now defending an action brought by the 

subrogee—is entitled to assert every defense it otherwise 

could have raised against the subrogor. In that vein, the 

third party’s liability to a subrogee cannot be greater than 

it would have been to the subrogor. Restatement (Third) 

of Restitution & Unjust Enrichment § 24. 

All that is unexceptional. The unusual question 

presented here is whether a third party may assert a 

defense against a subrogee that it could not assert against 

the subrogor. As we discussed above, CARCO is liable to 

Frescati, the subrogor, in contract. Consequently, CARCO 

is liable to the United States, the subrogee, under that very 

same contract. But CARCO wishes to assert a defense 

against the United States—namely, that equitable 

recoupment requires the United States to bear the loss 

rather than CARCO because of the allegedly misleading 

conduct of three federal agencies—that it could not assert 

against Frescati. 

The United States makes a related argument. Its 

position is that the equitable recoupment defense, 

predicated as it is on the conduct of federal agencies rather 

than the contractual relationship between Frescati and the 

United States, violates the statutory subrogation provision 

of the OPA. Specifically, the United States argues that it 

is entitled to “all [of Frescati’s] rights, claims, and causes 

of action” under the OPA. 33 U.S.C. § 2715(a). Frescati’s 

contractual right is not limited by CARCO’s claims 
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against the Coast Guard, NOAA, and the Army Corps of 

Engineers; the United States asserting Frescati’s 

contractual right should also not be so limited, and to do 

otherwise would infringe on the United States’ statutory 

entitlement. When Frescati has the right to a full recovery 

under its contract, the argument goes, so does the United 

States. 

We agree. CARCO may only assert defenses 

against the United States’ subrogated claims which it 

could have asserted against Frescati—including any 

equitable recoupment defense it could have asserted 

against Frescati. In its capacity as a subrogee, the United 

States should be subject to the same treatment as Frescati. 

Just as the United States, as subrogee, may only assert 

Frescati’s claims, CARCO, as defendant, is not entitled to 

extra defenses because the United States asserts Frescati’s 

claims rather than Frescati itself. Of course, no party is 

exempt from the Federal Rules of Civil Procedure. The 

United States is subject to the ordinary procedural rules 

governing counterclaims and third-party complaints, and 

the OPA does not bar CARCO from asserting whatever 

claims it has against the United States using those 

recognized procedural mechanisms where appropriate.25 

                                              
25 This issue is complicated by the fact that the specific 

defense asserted by CARCO, equitable recoupment, is 

sometimes pleaded as a defense, and sometimes as a 
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In this case, the only claim asserted by the United 

States is Frescati’s contract claim. In re Frescati, 718 F.3d 

at 189; JA at 390. It follows that CARCO’s equitable 

recoupment defense must be directed toward the United 

States’ contract claim. See 718 F.3d at 214 (declining to 

preclude CARCO from raising “equitable defense[s] to the 

Government’s subrogation claims”). If CARCO had other 

cognizable claims against the three federal agencies 

involved in regulating the Delaware River and the 

anchorage, sounding in tort or otherwise, it was free to 

assert them in a third-party complaint or counterclaim, just 

as the United States was free to pursue other claims against 

CARCO.26 In that light, we proceed to analyze CARCO’s 

                                              

counterclaim. We do not mean to imply that CARCO 

should have pleaded equitable recoupment as a 

counterclaim rather than a defense. However it is pleaded, 

“recoupment is in the nature of a defense arising out of 

some feature of the transaction upon which the plaintiff’s 

action is grounded,” and here, the plaintiff’s action is 

grounded in Frescati’s contractual right. Bull v. United 

States, 295 U.S. 247, 262 (1935). To the extent CARCO 

had cognizable claims against the Coast Guard, NOAA, 

and the Army Corps of Engineers, it should have asserted 

those claims directly, rather than as a defense to Frescati’s 

now-subrogated contract claim. 

26 CARCO was also free to waive its claims against the 

United States, and vice versa. Indeed, both CARCO and 
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equitable recoupment defense as it applies to the United 

States’ contractual rights. 

b. Equitable Recoupment 

Equitable recoupment is a “principle that 

diminishes a party’s right to recover a debt to the extent 

that the party holds money or property of the debtor to 

which the party has no right.”27 In re Frescati, 718 F.3d at 

                                              

the United States waived certain rights in the 2009 partial 

settlement agreement, including CARCO’s waivers of the 

rights to bring a “Claim for Contribution or Indemnity . . . 

whether based on principles of common law, contract, 

quasi-contract or tort,” and “demand that the court reduce 

or offset the damages awarded to the United States . . . 

based on evidence that the negligence or fault of the 

United States in failing to detect, mark and/or remove 

underwater obstructions to navigation . . . caused or 

contributed to the ATHOS I Incident.” JA at 389. At an 

earlier stage in the litigation, the United States argued that 

CARCO’s equitable recoupment defense amounted to a 

violation of the settlement agreement. The United States 

eventually waived that argument by failing to raise it at the 

first trial, and so we need not consider it today. In re 

Frescati, 718 F.3d at 214. 

27 A classic example of recoupment is a situation in which 

the statute of limitations is different for two related claims 
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214 n.35. For an equitable recoupment defense to succeed, 

the defendant must possess a claim against the plaintiff 

arising from the same transaction or occurrence as the 

plaintiff’s suit, seeking relief of the same kind as that 

sought by the plaintiff, in an amount no greater than that 

                                              

arising out of the same transaction—when, for example, 

the statute of limitations period during which the United 

States may file a claim against a taxpayer for 

underpayment of the income tax is longer than the period 

during which a taxpayer may file a claim for a refund of 

overpayment of the estate tax. The taxpayer (in this case, 

the estate of a decedent) pays the estate tax and final year’s 

income tax. Sometime later, after the statute of limitations 

has run on the estate tax overpayment but not the income 

tax underpayment, the government claims the taxpayer 

owes additional income tax for the taxpayer’s final year. 

Due to the increased income tax liability for the year, the 

taxpayer now owes less in estate tax—but the statute of 

limitations has already run, and the taxpayer cannot amend 

the estate tax return. In an action brought by the 

government to recover the extra income tax owed, the 

taxpayer may assert an equitable recoupment defense for 

the amount of the overpayment of the estate tax, even 

though the statute of limitations has run and the taxpayer 

would not otherwise have been able to recover the 

overpayment. See generally Bull v. United States, 295 U.S. 

247 (1935). 
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sought by the plaintiff. See Livera v. First Nat’l State Bank 

of New Jersey, 879 F.2d 1186, 1195 (3d Cir. 1989). 

 CARCO’s equitable recoupment defense faces at 

least two serious obstacles. As an initial matter, the United 

States questions whether CARCO possesses a “claim” 

against it, rather than a generalized request for the court to 

balance the equities. Second, the United States questions 

whether CARCO seeks relief of the same kind as the 

United States. On both points, CARCO fails to meet its 

burden. 

 CARCO’s claim, such as it is, appears to be that the 

equities favor CARCO, and require the United States to 

bear the cost of the spill. CARCO argues that the United 

States, through the Coast Guard, NOAA, and the Army 

Corps of Engineers, had responsibility for maintaining the 

anchorage where the allision occurred free of obstructions. 

In the alternative, if the agencies were not responsible to 

preemptively search for obstructions, CARCO argues they 

should have more explicitly made clear that they were not 

conducting such searches. CARCO asserts that it 

reasonably believed, based on the agencies’ conduct, that 

the agencies were maintaining the anchorage free of 

obstructions. Additionally, CARCO argues that equity 
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requires the Oil Spill Liability Trust Fund to bear the cost 

of the cleanup rather than CARCO.28 

                                              
28 Though it is not necessary to our holding, we note that 

these equities do not appear to favor CARCO. As to 

agency regulation and maintenance of the anchorage 

where the allision occurred, the District Court held that the 

agencies did not have a duty to maintain the anchorage 

free of obstructions. The United States does not 

preemptively search for obstructions in the anchorage, it is 

not responsible for doing so, and it did not tell CARCO 

that it would do so. To the extent CARCO believed 

otherwise, CARCO simply misunderstood the regulatory 

structure and the responsibilities (and indeed, the 

capabilities) of the agencies. 

Additionally, to the extent—if at all—that the Coast 

Guard, NOAA, and the Army Corps of Engineers were 

responsible for the Athos I oil spill, reducing the recovery 

of the United States in this case would not be equitable. 

Beyond our concerns relating to subrogation (equity 

would certainly not favor reducing Frescati’s recovery 

under these circumstances), such a decision would impose 

liability on the Oil Spill Liability Trust Fund, not the 

responsible agencies. Any recovery based on the United 

States’ subrogated claim flows back to the Trust Fund, out 

of which the United States originally reimbursed Frescati. 

26 U.S.C. § 9509(b)(3). The Trust Fund is not intended (or 
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 Equitable recoupment requires more than just a 

request to balance the equities. CARCO points out that 

although equitable recoupment most often arises in the 

context of offsetting monetary claims, as in tax or 

bankruptcy cases, it is not necessarily limited to those 

situations. See, e.g., Oneida Indian Nation of New York v. 

                                              

allowed by statute) to be used as a slush fund to cover the 

liabilities of federal agencies. See 33 U.S.C. § 2712 (“Uses 

of the Fund”). 

As a final point, the purpose of the Trust Fund is not to 

absorb the cost of cleaning up oil spills; indeed, almost the 

opposite is true. The OPA creates a strict liability regime 

for responsible parties, while capping that liability at a set 

amount. But the Trust Fund was not designed to bear those 

costs indefinitely; the subrogation provision of 33 U.S.C. 

§ 2715 allows the United States, on behalf of the Trust 

Fund, to pursue any claim a responsible party could have 

brought against a third party under any law, in order to 

recover the money paid out by the Trust Fund and preserve 

the Trust Fund’s ability to respond quickly to spills in the 

future. The OPA is intended to quickly compensate 

victims of spills, minimize environmental damage, and 

internalize the costs of oil spills within the oil industry. 

The subrogation provision serves those purposes by letting 

cleanup costs fall upon the liable party, rather than with 

the Trust Fund. 
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New York, 194 F. Supp. 2d 104, 136–37 (N.D.N.Y. 2002) 

(allowing an equitable recoupment defense in the context 

of offsetting requests for declaratory judgments in a land 

rights case). But CARCO still must assert some cognizable 

claim, rather than simply a request for the Court to reduce 

the United States’ damages in the interest of equity. Here, 

CARCO has failed to do so. 

 Neither does CARCO seek the same kind of relief 

as the United States. The United States seeks contractual 

relief, to which it is entitled by operation of statute. See 33 

U.S.C. § 2715. CARCO, by contrast, seeks equitable 

relief, or (on another reading) essentially tort-based relief 

grounded in misrepresentation by the agencies. The 

mismatched relief sought by CARCO and the United 

States does not support CARCO’s equitable recoupment 

defense. 

The requirement that a defendant seek the same 

kind of relief as has been sought in the plaintiff’s claim is 

a fundamental requisite for recoupment. The defense is not 

intended to be a catch-all to allow any claims otherwise 

barred by time, settlement, or statute to be heard as equity 

seems to require. Equitable recoupment is intended to 

allow only truly similar claims arising from the same 

transaction to offset one another in the interest of equity 

between the parties. As noted, equitable recoupment is 

well-suited for disputes in which two claims arise out of 

the same taxable event or the same contractual obligation, 
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as often seen in tax or bankruptcy cases. When, as here, 

the plaintiff seeks relief on a contract, the defendant may 

not resort to equitable recoupment as a means to assert a 

non-contractual claim, whether sounding in an equitable-

balancing analysis, in tort, or otherwise. 

 CARCO has failed to meet its burden of 

establishing an equitable recoupment defense. It is liable 

to the United States in full. 

VII. Limitation of Liability under the Oil Pollution 

Act 

CARCO argues that a provision of the OPA, 33 

U.S.C. § 2702(d)(2)(B), limits its liability in this case to 

the same extent to which Frescati’s liability was limited—

approximately $45 million. Because CARCO did not raise 

this defense with the requisite clarity until nearly ten years 

after this litigation began, the District Court concluded that 

CARCO waived it. We agree that the defense was waived. 

A District Court’s holding that an affirmative 

defense has been waived is reviewed for abuse of 

discretion. Cetel v. Kirwan Financial Group, Inc., 460 

F.3d 494, 506 (3d Cir. 2006). Waiver is appropriate if the 

party raising the defense did not do so at a “pragmatically 

sufficient time” and if the opposing party would be 

prejudiced if the defense were allowed. Charpentier v. 

Godsil, 937 F.2d 859, 864 (3d Cir. 1991). 
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Whether CARCO raised its defense at a 

pragmatically sufficient time requires us to determine 

when CARCO first raised the § 2702(d)(2)(B) defense. 

CARCO argues that it first raised the limitation defense in 

its 2005 answer to Frescati’s Amended Counterclaim by 

referring to the OPA. The District Court concluded that 

CARCO’s answer contained nothing that would have put 

Frescati or the United States on notice that CARCO 

planned to rely on a limitation of liability defense. In 

general, “[a]n affirmative defense . . . ‘need not be 

articulated with any rigorous degree of specificity, and is 

sufficiently raised for purposes of [Fed. R. Civ. P. 8] by its 

bare assertion.’ ” Moody v. Atl. City Bd. of Educ., 870 F.3d 

206, 218 (3d Cir. 2017) (quoting Zotos v. Lindbergh Sch. 

Dist., 121 F.3d 356, 361 (8th Cir. 1997)). Nevertheless, the 

party asserting the defense must actually do so, and in a 

way that gives fair notice of that defense. 

CARCO relies on the averment listed as its 

“Seventh Separate Defense,” which reads simply: “The 

claims and causes of action set forth in the plaintiffs’ 

Amended Counterclaim are barred in whole or in part by 

the provisions of the Oil Pollution Act of 1990, 33 U.S.C. 

§ 2701, et seq.” JA at 355. Noticeably absent from this 

general averment is any specific citation to the limitation 

of liability defense or even a description of the nature of 

the defense. This is significant, because the OPA includes 

a number of potential affirmative defenses. See, e.g., 33 
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U.S.C. § 2702(b) (limiting scope of damages for which the 

OPA imposes liability); § 2702(c) (excluding certain oil 

spills from OPA liability); § 2702(d)(1)(A) (shifting 

liability under the OPA to a solely responsible third party); 

§ 2702(d)(2) (limiting the liability of certain parties under 

the OPA); § 2703 (“Defenses to liability”). CARCO’s 

general reference to the entirety of the OPA did not 

provide adequate information from which Frescati could 

determine that CARCO was seeking to limit its liability 

under § 2702(d)(2)(B). Nor did CARCO develop this 

defense at any point before the first trial. For that reason, 

CARCO’s unspecified reference to the OPA did not 

provide the requisite fair notice to Frescati. 

Furthermore, Frescati would be prejudiced if the 

defense were allowed. As the District Court found, if 

CARCO had asserted its defense in a timely fashion, 

fifteen days of depositions and trial testimony from seven 

witnesses could have been avoided, along with the OPA 

damages phase of the first trial.29 

                                              
29 Allowing CARCO to assert the defense after failing to 

raise it at a practicable time wastes the District Court’s 

resources as well. 

Affirmative defenses must be raised as early 

as practicable, not only to avoid prejudice, 

but also to promote judicial economy. If a 
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CARCO did not clearly assert the limitation defense 

until nearly a decade after this action commenced, and 

over a year after the first trial and appeal had concluded. 

The District Court appropriately concluded that CARCO 

had not raised the defense at a pragmatically sufficient 

time, and that Frescati would be prejudiced if the defense 

were allowed. The District Court did not abuse its 

discretion in finding the defense waived.30 

VIII. Prejudgment Interest Rate 

The District Court awarded Frescati prejudgment 

interest of just over $16 million. Frescati, in its cross-

appeal from the District Court’s judgment, argues that the 

District Court erred by using the federal postjudgment 

                                              

party has a successful affirmative defense, 

raising that defense as early as possible, and 

permitting a court to rule on it, may terminate 

the proceedings at that point without wasting 

precious legal and judicial resources. 

Robinson v. Johnson, 313 F.3d 128, 137 (3d Cir. 2002). 

30 It is worth noting that the United States similarly waived 

a defense by its failure to raise an argument in the first 

trial. We previously held that the United States waived its 

right to object to CARCO’s equitable recoupment defense 

on the basis that it violated the terms of the partial 

settlement agreement. In re Frescati, 718 F.3d at 214. 
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interest rate set by 28 U.S.C. § 1961(a) to determine the 

amount of the prejudgment interest award. Specifically, 

Frescati argues that the District Court improperly believed 

itself bound to use the federal postjudgment rate rather 

than the higher U.S. prime rate because Frescati did not 

present evidence of its borrowing costs. 

An award of prejudgment interest is reviewed for 

abuse of discretion. Ambromovage v. United Mine 

Workers of Am., 726 F.2d 972, 981–82 (3d Cir. 1984); see 

also Sun Ship, Inc. v. Matson Nav. Co., 785 F.2d 59, 63 

(3d Cir. 1986). When selecting an interest rate, the District 

Court must keep in mind that the rate and corresponding 

award “must be compensatory rather than punitive.” Del. 

River & Bay Auth. v. Kopacz, 584 F.3d 622, 634 (3d Cir. 

2009). 

Here, the District Court awarded Frescati 

prejudgment interest at the one-year Treasury rate—the 

same rate used as the federal postjudgment interest rate. 

See 28 U.S.C. § 1961(a). Importantly, the District Court 

found that the postjudgment rate would “fairly and 

adequately compensate Frescati for its losses.” JA at 183. 

Frescati argues that, in the absence of evidence of 

borrowing costs, we should require the use of the U.S. 

prime rate. We grant that, had the District Court chosen to 

use the prime rate, it would not have abused its discretion 

even without extensive proof of borrowing costs. Taxman 
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v. Bd. of Educ., 91 F.3d 1547, 1566 (3d Cir. 1996) (en 

banc). Indeed, the prime rate is commonly used to 

approximate the cost the defendant would have paid to 

borrow in the market, and at least one court appears to 

require it. See, e.g., Gorenstein Enters., Inc. v. Quality 

Care-USA, Inc., 874 F.2d 431 (7th Cir. 1989) (requiring 

use of the prime rate in certain circumstances); see also 

Forman v. Korean Air Lines Co., 84 F.3d 446, 450–51 

(D.C. Cir. 1996) (“[T]he prime rate is not merely as 

appropriate as the Treasury Bill rate, but more appropriate 

. . . .”). In this Circuit, however, a district court is not 

constrained to the use of only the prime rate: “[i]n 

exercising [its] discretion, . . . the court may be guided by 

the rate set out in 28 U.S.C. § 1961.” Sun Ship, 785 F.2d 

at 63; Taxman, 91 F.3d at 1566 (“[A] court ‘may’ use the 

post-judgment standards of 28 U.S.C. § 1961(a) [to 

calculate prejudgment interest, though] it is not compelled 

to do so.”).31 

The District Court determined that the federal 

postjudgment rate “fairly and adequately compensate[s] 

                                              
31 Nor was it an abuse of discretion for the District Court 

to adopt a variable interest rate. Interest accumulated for 

more than a decade, and during that time prevailing 

interest rates changed substantially. 
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Frescati for its losses.” JA at 183. Under our Court’s 

precedent, the District Court acted within its discretion. 

IX. Conclusion 

The District Court’s order dated August 17, 2016 

will be affirmed in part, vacated in part, and reversed in 

part. The District Court’s judgment in favor of Frescati on 

the breach of contract claim and the prejudgment interest 

award will be affirmed. The District Court’s judgment in 

favor of Frescati on the negligence claim will be vacated. 

The District Court’s judgment in favor of the United States 

will be affirmed in part with respect to CARCO’s liability 

on the subrogated breach of contract claim, but the 

judgment will be reversed and remanded for further 

proceedings in light of our equitable recoupment ruling for 

the purpose of recalculating damages and prejudgment 

interest. The District Court’s order dated April 9, 2015, 

denying CARCO’s motion for partial summary judgment 

on its limitation of liability defense, will be affirmed. 
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QUESTIONS PRESENTED 

1. Whether seamen may recover punitive damages 
for their employer’s willful and wanton breach of the 
general maritime law duty to provide a seaworthy 
vessel, as held by the Washington Supreme Court 
and the Ninth and Eleventh Circuits, or whether        
punitive damages are categorically unavailable in         
an action for unseaworthiness, as held by the Fifth, 
First, and Sixth Circuits and the Texas Supreme 
Court. 

2. Whether the Jones Act, 46 U.S.C. § 30104, 
“prohibits the recovery of punitive damages in ac-
tions under that statute,” a question explicitly left 
open by this Court in Atlantic Sounding Co. v. Town-
send, 557 U.S. 404, 424 n.12 (2009). 
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Saul C. Touchet respectfully petitions for a writ of 
certiorari to review the judgment of the Fifth Circuit. 

INTRODUCTION 
This case presents a stubborn split of authority 

over the availability of punitive damages to seamen 
harmed aboard an unseaworthy vessel.  Notwith-
standing the historical availability of punitive dam-
ages under the general maritime law, the First and 
Sixth Circuits and the Texas Supreme Court have,       
in the quarter-century since this Court’s decision in 
Miles v. Apex Marine Corp., 498 U.S. 19 (1990),           
declared punitive damages categorically unavailable 
in an unseaworthiness action.  The Fifth Circuit       
joined them in this case, denying the district court      
discretion to award petitioner Saul Touchet punitive 
damages for the injuries incurred in his attempt to 
save a dying seaman in the aftermath of an avoidable 
accident.   

By contrast, the Washington Supreme Court and 
the Ninth and Eleventh Circuits allow recovery                 
of punitive damages in unseaworthiness actions.  
Most recently, in Tabingo v. American Triumph LLC,        
391 P.3d 434 (Wash. 2017), the Washington Supreme 
Court correctly read this Court’s decision in Atlantic 
Sounding Co. v. Townsend, 557 U.S. 404, 407 (2009), 
as clarifying that Miles did not eliminate punitive 
damages under the general maritime law, including 
in actions for unseaworthiness. 

This Court’s review is necessary to resolve this 
persistent split of authority and the attendant confu-
sion among federal and state courts.  In so doing, the 
Court can ensure that seamen and ship owners are 
subject to the same law, regardless of the State or 
circuit in which their case is litigated.  Because this 
purely legal issue is the sole remaining issue to be 
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decided, this case represents an ideal vehicle for       
resolving this deep and entrenched conflict. 

OPINIONS BELOW 
The opinion of the court of appeals (App. 1a-10a)          

is reported at 853 F.3d 777.  The judgment of the         
district court (App. 11a-13a) is not reported. 

JURISDICTION 
The court of appeals entered its judgment on April 

10, 2017.  On July 5, 2017, Justice Alito extended the 
time for filing a certiorari petition to and including    
September 5, 2017.  App. 68a.  The jurisdiction of 
this Court is invoked under 28 U.S.C. § 1254(1). 

STATUTORY PROVISIONS INVOLVED 
Relevant provisions of the Jones Act, 46 U.S.C. 

§ 30104, are reproduced at App. 67a.  
STATEMENT OF THE CASE 

A. Factual Background 
In March 2011, petitioner was an employee of Estis 

Well Service, L.L.C. and a crew member on Estis Rig 
23, “a barge supporting a truck-mounted drilling rig.”  
McBride v. Estis Well Serv., L.L.C., 768 F.3d 382, 384 
(5th Cir. 2014) (en banc).  He was a “seaman” as that 
term is used in general maritime law and the Jones 
Act.  App. 18a. 

On March 9, 2011, as a consequence of Estis’s           
admitted negligence and the unseaworthiness of         
Estis Rig 23, App. 17a, the derrick on board Estis Rig 
23 collapsed.  McBride v. Estis Well Serv., L.L.C.,         
872 F. Supp. 2d 511, 512 (W.D. La. 2012).  A derrick 
is a framework that supports a drilling apparatus on       
a rig.  When the derrick on Estis Rig 23 collapsed,       
petitioner was injured and another crew member, 
Skye Sonnier, was killed.  Id. at 512-13; App. 2a-3a. 
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The collapse of the rig can be traced to events           
beginning the day before the tragedy occurred.1  On 
March 8, 2011, crew members loaded approximately 
80,000 pounds of metal pipes onto the derrick.  App. 
18a.  The pipes were stacked on the rig’s “monkey 
board.”  Id.  The monkey board was a catwalk            
extending from the derrick.  See Tr. of Bench Trial at 
30:11-13, Dkt. No. 149 (Mar. 29, 2016) (“3/29/16 Tr.”) 
(testimony of Robert Pinson).  Overnight, the hull of 
the weighted-down barge filled with water as the        
result of unrepaired holes in the bottom of the barge, 
and the barge began to list, causing the pipes and 
monkey board to shift and lean precariously away 
from the derrick.  App. 18a.   

Action was required to stabilize the monkey board.  
According to testimony presented in the bench trial 
below, an Estis supervisor rejected the option of          
moving the pipes to another barge before adjusting 
the monkey board because that would “take too 
long.”  3/29/16 Tr. 93:6-12 (testimony of Brian Suire); 
id. at 37:14-16 (testimony of Robert Pinson); see also 
id. at 58:23-24 (same).  The supervisor then ordered 
the crew to move the fully loaded monkey board, 
notwithstanding concerns voiced by members of the 
crew (including petitioner) that it was “dangerous” to 
attempt to do so without unloading the pipes.  Id. at 
36:12-15, 37:11-21 (testimony of Robert Pinson); id. 
at 55:11-14 (same); id. at 92:25-93:3 (testimony of 
Brian Suire). 

 “During the [crew’s] attempt to straighten the pipe 
and the monkey board, the derrick, the truck                
on which the derrick was mounted, and all of the 
pipe that was racked in the derrick” began to fall, 
                                                 

1 Unless otherwise noted, the following facts are drawn from 
the parties’ stipulations and were not disputed.  See App. 17a. 
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and “[a]ll of the crew members ran for their lives.”  
App. 18a-19a.  Although most escaped the collapse, 
Mr. Sonnier was crushed by equipment toppled by 
the derrick.  App. 19a.  Responding to Mr. Sonnier’s 
scream, petitioner located Mr. Sonnier in the wreck-
age and, along with another crew member, tried to 
pull his body free.  Id.  When they could not, peti-
tioner then tried to use a crane to free Mr. Sonnier, 
but the crane would not reach his location.  Id.  
Mr. Sonnier died on board the rig.  Id. 

The district court found that, during his effort            
to rescue Mr. Sonnier from the wreckage, petitioner       
suffered injury to his left arm and his spine.  App. 
46a, 52a.  And, because of the rig collapse, petitioner 
“has experienced – and continues to experience –         
depression, anxiety, and post-traumatic stress disorder 
exemplified by flashbacks, nightmares, and hyper-
vigilance.”  App. 52a. 
B. Legal Background 

A seaman injured in the course of his employment 
has three potential causes of action.  One is an                      
action against the employer in negligence under the 
Jones Act, 46 U.S.C. § 30104.  Another is a general 
maritime law action against the vessel owner for         
unseaworthiness “based on the vessel owner’s duty to 
ensure that the vessel is reasonably fit to be at sea.”  
Lewis v. Lewis & Clark Marine, Inc., 531 U.S. 438, 
441 (2001).  And a third is a general maritime law 
action against the employer for maintenance (food 
and lodging) and cure (medical services).  See Vella        
v. Ford Motor Co., 421 U.S. 1, 6 (1975).  The family of 
a seaman killed in the course of employment may          
assert a cause of action under the Jones Act or the 
general maritime law of unseaworthiness for wrong-
ful death.  See 46 U.S.C. § 30104; Miles v. Apex          



 5 

Marine Corp., 498 U.S. 19, 30 (1990).  The estate of a 
deceased seaman may pursue a survival action under 
the Jones Act, and many courts have held that the 
estate may also pursue an action for unseaworthiness.  
See Miles, 498 U.S. at 33-34. 

In 1920, Congress enacted the Jones Act to enlarge 
legal protection afforded to seamen, including by cre-
ating a wrongful-death action.  See, e.g., The Arizona 
v. Anelich, 298 U.S. 110, 121 n.2 (1936) (citing Dixon 
v. The Cyrus, 7 F. Cas. 755 (D. Pa. 1789) (No. 3930)); 
The Osceola, 189 U.S. 158, 175 (1903) (describing 
causes of action then available to injured seamen).  
The Jones Act requires proof of negligence by the         
seaman’s employer.  See Miles, 498 U.S. at 29.  This 
Court held in Miles that the Jones Act’s wrongful-
death remedy for the seaman’s surviving beneficiar-
ies is limited to pecuniary damages.  See 498 U.S.         
at 32.  The Miles Court explained that the Jones Act 
remedy was drawn from the wrongful-death provision 
of the Federal Employers’ Liability Act (“FELA”), 
which Congress understood to provide recovery only 
for pecuniary loss.  Id. (citing Michigan Cent. R.R. 
Co. v. Vreeland, 227 U.S. 59, 69-71 (1913)).  The 
Miles Court did not, however, disturb the lower 
court’s award for pain and suffering occurring before 
the death of the decedent in that case.  Id. at 22.  

The general maritime law causes of action for          
unseaworthiness and maintenance and cure substan-
tially predate the Jones Act.  See Miles, 498 U.S. at 
24-25.  Punitive damages were available under the 
general maritime law before the Jones Act’s passage.  
See Atlantic Sounding Co. v. Townsend, 557 U.S. 
404, 411 (2009); see also The Amiable Nancy, 16 U.S. 
(3 Wheat.) 546, 558 (1818) (describing “exemplary 
damages” as “the proper punishment which belongs 
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to . . . lawless misconduct”).  After the Jones Act was 
enacted, courts continued to recognize the availabil-
ity of punitive damages under the general maritime 
law.  See, e.g., In re Marine Sulphur Queen, 460 F.2d 
89, 105 (2d Cir. 1972); In re Merry Shipping, Inc., 
650 F.2d 622, 624-25 (5th Cir. Unit B July 1981); 
Evich v. Morris, 819 F.2d 256, 258 (9th Cir. 1987); 
Self v. Great Lakes Dredge & Dock Co., 832 F.2d 
1540, 1550 (11th Cir. 1987); Baptiste v. Superior 
Court, 164 Cal. Rptr. 789, 798 (Cal. Ct. App. 1980).   

Such was the state of the law when this Court           
decided Miles.  Although the Miles plaintiff was not 
seeking punitive damages on appeal and the Miles 
Court did not address their availability, the decision 
precipitated an upheaval in maritime law pertaining 
to punitive damages.   

Miles held that the non-dependent mother of a         
fatally injured seaman had a wrongful-death cause of 
action based on the unseaworthiness of the vessel on 
which her son had been killed, but that she could not 
recover non-pecuniary loss-of-society damages in that 
action.  498 U.S. at 27-31.  The Court explained that 
the Jones Act and a related statute, the Death on the 
High Seas Act (“DOHSA”), “created a strong presump-
tion in favor of a general maritime wrongful death 
action” with remedies sufficient to “eliminate . . .        
inconsistencies” in maritime wrongful-death law.  Id. 
at 24, 26.  Although those statutes “do[ ] not disturb 
seamen’s general maritime claims for injuries result-
ing from unseaworthiness,” id. at 29, they impliedly 
foreclose certain compensatory damages “for non-
pecuniary loss, such as loss of society, in a general 
maritime action,” id. at 31.  The Court explained that 
it would be inappropriate “to sanction more expansive 
remedies in a judicially created cause of action [for 
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unseaworthiness] in which liability is without fault 
than Congress has allowed in [Jones Act] cases of 
death resulting from negligence.”  Id. at 32-33.2   

Several courts of appeals read Miles “to limit rem-
edies in many situations that were not contemplated 
by the Court.”  Robert D. Peltz, Circuit Courts Gone 
Wild:  Restoring Rationality to the Interpretation of 
Miles, 26 U.S.F. Mar. L.J. 49, 49 (2013-2014).  For 
example, following Miles, the Fifth Circuit rejected 
the availability of punitive damages under both the 
Jones Act and the general maritime law.  In Guevara 
v. Maritime Overseas Corp., 59 F.3d 1496 (5th Cir. 
1995) (en banc), which involved a claim for mainte-
nance and cure, the Fifth Circuit read Miles broadly 
to hold that the damages recoverable by injured sea-
men or their survivors were limited to those provided 
by the Jones Act regardless of the cause of action          
asserted.  See id. at 1506 (if the “factual setting of 
the case . . . is covered” by the Jones Act, the seaman 
may not recover any damages that are not authorized 
by the Jones Act) (emphasis omitted).  Because the 
Fifth Circuit also opined that the Jones Act does          
not provide for punitive damages, it concluded that        
punitive damages must be unavailable under the      
general maritime law as well.  Id. at 1512. 

                                                 
2 The Miles Court also held that the deceased seaman’s estate 

could not recover lost future earnings in a general maritime law 
survival action.  498 U.S. at 33-36.  The Court noted that, 
“[u]nder traditional maritime law, . . . there is no right of           
survival,” meaning that the estate of a deceased seaman had no 
cause of action.  Id. at 33.  It further noted that the Jones Act, 
like most survival statutes, limits recovery to losses suffered 
during the decedent’s lifetime.  Therefore, even if such statutes 
“dictate[d] a change in the general maritime rule against                
survival,” losses recoverable under maritime law would not          
include lost future earnings.  Id. at 34-36.   



 8 

This Court overruled Guevara in Townsend.  In 
Townsend, the Court held that general maritime law 
permits “an injured seaman [to] recover punitive 
damages for his employer’s willful failure to pay main-
tenance and cure.”  557 U.S. at 407.  The Townsend 
Court reasoned that “punitive damages have long been 
available at common law,” “the common-law tradition 
of punitive damages extends to maritime claims,” 
and “there is no evidence that claims for mainte-
nance and cure were excluded from this general          
admiralty rule.”  Id. at 414-15.   

The Townsend Court explained that “[t]he reason-
ing of Miles remains sound,” given that “it was only 
because of congressional action that a general federal 
cause of action for wrongful death on the high seas 
and in territorial waters even existed.”  Id. at 420.  
Where both the general maritime cause of action and 
the remedy asserted were “well established” before 
the Jones Act, courts can “adhere to the traditional 
understanding of maritime actions and remedies 
without abridging or violating the Jones Act.”  Id. at 
420-21.  That was true in Townsend for maintenance 
and cure and punitive damages.  Id.  The Court fur-
ther noted that “[t]he laudable quest for uniformity 
in admiralty does not require the narrowing of avail-
able damages to the lowest common denominator         
approved by Congress for distinct causes of action.”  Id. 
at 424.  And it rejected as “far too broad” a reading of 
Miles that would “limit[ ] recovery in maritime cases 
involving death or personal injury to the remedies 
available under the Jones Act and [DOHSA].”  Id. at 
418-19.  Because it concluded that the Jones Act did 
not affect the availability of punitive damages in a 
maintenance-and-cure action, the Townsend Court 
“d[id] not address the . . . argument that the Jones 
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Act . . . prohibits the recovery of punitive damages in 
actions under that statute.”  Id. at 424 n.12. 
C. Procedural Background 

1. The District Court 
On September 20, 2011, petitioner filed suit 

against respondent Estis, asserting claims under the 
Jones Act and the general maritime law based on the 
negligence of the defendant and the unseaworthiness 
of Estis Rig 23.  App. 16a.  Petitioner sought compen-
satory as well as punitive damages on the basis that 
Estis’s conduct was “gross, willful, wanton, and/or 
reckless” and that it “constituted a callous disregard 
of, or showed indifference to, the safety of the              
crew members.”  McBride, 872 F. Supp. 2d at 513.        
Mr. Sonnier’s estate and family, whose interests 
were represented by Virgie Ann Romero McBride, 
likewise sought compensatory and punitive damages 
in wrongful-death and survival actions.  App. 16a.  
The cases were consolidated.  Id. 

Estis offered to stipulate to liability in exchange for 
the plaintiffs’ withdrawal of their punitive-damages 
claims.  McBride, 872 F. Supp. 2d at 513.  When           
the plaintiffs rejected the offer, Estis then moved to 
dismiss the punitive-damages claims.  Id. at 512-13.  
A magistrate judge (presiding by consent of the                 
parties) granted the motion.  Id. at 512.   

Because the availability of punitive damages in 
these circumstances is “the subject of national debate 
with no clear consensus,” the district court certified 
the judgment for interlocutory appeal under 28 U.S.C. 
§ 1292(b).  Dkt. No. 52, at 2. 
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2.  The Interlocutory Fifth Circuit Panel          
Decision 

A Fifth Circuit panel unanimously reversed.                     
The panel relied on the “straightforward rule” of 
Townsend:  “[I]f a general maritime law cause of             
action and remedy were established before the passage 
of the Jones Act, and the Jones Act did not address 
that cause of action or remedy, then that remedy           
remains available under that cause of action unless 
and until Congress intercedes.”  McBride v. Estis 
Well Serv., L.L.C., 731 F.3d 505, 514 (5th Cir. 2013) 
(citing Townsend, 557 U.S. at 414-15).  The panel         
explained that “Estis d[id] not dispute” that petitioner 
would prevail under that rule, because “the cause of 
action (unseaworthiness) and the remedy (punitive 
damages) were both established before the passage         
of the Jones Act, and that statute did not address       
unseaworthiness or its remedies.”  Id. at 514-15. 

The panel rejected the alternative rule proposed by 
Estis and drawn from the Fifth Circuit’s abrogated 
Guevara decision:  “If the situation is covered by           
a statute like the Jones Act . . . , and the statute           
informs and limits the available damages, [then] the 
statute directs and delimits the recovery available 
under the general maritime law as well.”  Id.              
The panel explained that Townsend had abrogated 
Guevara “because of” that decision’s unfounded           
extension of Miles, not “in spite of” it.  Id.    

3.  The Interlocutory Fifth Circuit En Banc 
Decision 

In view of the importance of the issues, the Fifth 
Circuit agreed to rehear the case en banc.  On             
rehearing, by a 9-6 vote, the majority affirmed the         
district court’s judgment.  Seven of the nine judges          
in the majority joined the court’s principal opinion, 
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written by Judge Davis.  The other two judges joined 
a separate opinion written by Judge Haynes.  Five          
of the seven judges who joined the court’s principal 
opinion also joined a concurring opinion written by 
Judge Clement.  Judge Higginson, the author of the 
panel opinion, wrote the principal dissent, which all 
six dissenting judges joined.  Two of the six dissent-
ing judges also joined a separate dissenting opinion 
written by Judge Graves.   

a. The Principal Opinion 
Seven of the nine judges in the en banc majority 

concluded that this case is “controlled by” Miles.  
McBride, 768 F.3d at 384.  They reasoned that “no 
cases have awarded punitive damages under the 
Jones Act” and “[i]t follows from Miles that the same 
result flows when a general maritime law personal 
injury claim is joined with a Jones Act claim.”  Id. at 
388-89. 

They rejected the argument that Townsend, rather 
than Miles, should guide the decision.  They described 
Townsend as bearing only on “the limited issue of 
whether a seaman can recover punitive damages from 
his employer for willful failure to pay maintenance 
and cure.”  Id. at 384.  In contrast, they construed 
Miles expansively.  They viewed Miles as controlling, 
notwithstanding two key distinctions between Miles 
and petitioner’s case.  First, the Miles plaintiff had 
sought loss-of-society damages, id. at 387-88, which, 
unlike punitive damages, were not historically avail-
able under the general maritime law causes of action.  
Id. at 405-07 (Higginson, J., dissenting).  Second, 
Miles concerned wrongful death, id. at 388-89 (major-
ity), for which no recovery had been available under 
the general maritime law prior to passage of the Jones 
Act, as opposed to wrongful injury as alleged by            
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petitioner, which was historically compensable, see 
The Osceola, 189 U.S. at 175. 

b. Judge Haynes’s Concurring Opinion 
 The remaining two judges in the en banc majority, 

in an opinion by Judge Haynes, concurred in the 
court’s judgment and in the reasoning of the princi-
pal opinion “with respect to the wrongful death and 
associated claims of Ms. McBride.”  768 F.3d at 401.  
But they disagreed that Miles “dictates the outcome 
for” petitioner, “the surviving seam[a]n.”  Id.  Judge 
Haynes explained that, because “[a]n action for 
wrongful death (in general) did not exist at common 
law,” unlike an action for injury, it is “entirely logical 
as a matter of legal history (though not as a matter 
of social policy) that the family of a deceased seaman 
might not be able to recover punitive damages for his 
death, while the surviving injured seamen could.”         
Id. at 401, 402.  Nonetheless, Judge Haynes concluded 
that it would be “inappropriate,” in her view, “for a 
federal intermediate appellate court to extend the 
law” to permit punitive damages in unseaworthiness 
actions.  Id. at 403-04.   

c. Judge Clement’s Concurring Opinion 
Judge Clement wrote separately to articulate the 

view that punitive damages were not historically 
available in pre-Jones Act unseaworthiness cases.  
768 F.3d at 391-92 (Clement, J., concurring).  In            
her view, “decades of maritime practice, along with 
the Supreme Court’s discussions of unseaworthiness      
liability in The Osceola, 189 U.S. 158 (1903), as         
well as the Court’s subsequent clarification in Pacific 
Steamship Co. v. Peterson that unseaworthiness 
plaintiffs are ‘entitled to . . . [an] indemnity by way         
of compensatory damages,’ 278 U.S. 130, 138 (1928), 
demonstrate that punitive damages were not avail-
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able for unseaworthiness.”  Id. at 392 (alterations in 
original; parallel citations omitted).   

d. Judge Higginson’s Dissenting Opinion 
Judge Higginson reiterated the reasoning of the 

earlier panel opinion and responded to the additional 
historical argument made by Judge Clement.                    
Quoting this Court’s decision in Townsend, Judge       
Higginson explained that, “ ‘[h]istorically, punitive 
damages,’ though not always designated as such, 
‘have been available and awarded in general maritime 
actions.’ ”  768 F.3d at 406 (Higginson, J., dissenting) 
(quoting 557 U.S. at 407) (footnote omitted).  Further, 
“Townsend makes clear that in the face of historical 
dispute, the default rule of punitive damages applies.”  
Id. at 413 n.15.   

e. Judge Graves’s Dissenting Opinion 
Judge Graves joined Judge Higginson’s opinion in 

full, but also wrote separately to explain that “the 
pecuniary damages limitation recognized in Miles 
applies only to the wrongful death causes of action 
brought by McBride” and “does not apply to Touchet 
. . . , who [is a] seam[a]n asserting Jones Act negli-
gence and general maritime law unseaworthiness 
causes of action on [his] own behalf.”  768 F.3d at 
419.  Judge Graves explained that “[t]he pecuniary 
damage limitation was created in the context of 
wrongful death statutes, and by statute, history and 
logic, it applies only to survivors asserting wrongful 
death claims.”  Id. 

Petitioner sought this Court’s review of the Fifth 
Circuit’s interlocutory decision, and this Court denied 
certiorari.  McBride v. Estis Well Serv., L.L.C., 135 S. 
Ct. 2310 (2015). 
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4. The District Court Opinion On Remand 
Following a week-long bench trial, the district 

court entered judgment in petitioner’s favor.3  The 
court concluded that petitioner “met his burden of 
establishing that he sustained both physical and 
mental injuries that were caused by the negligence of 
[Estis] and by the unseaworthiness of [Estis’s] vessel.”  
App. 38a-39a.  The court accordingly awarded compen-
satory damages.  App. 64a-65a. 

The court also entered findings of fact consistent 
with a conclusion that Estis was grossly negligent 
and that it knowingly, intentionally, willfully,                   
and wantonly failed to ensure that its vessel was      
seaworthy.  See supra p. 9.  Additional evidence         
admitted during the trial would likewise support that 
conclusion.  See supra p. 3 (testimony concerning the 
“dangerous[ness]” of the supervisor’s decision). 

5. The Fifth Circuit Appeal 
The Fifth Circuit affirmed the district court’s        

judgment.  App. 7a-10a.  In so doing, it rejected peti-
tioner’s challenge to the court’s purely legal decision 
to deny punitive damages, holding that the Circuit’s 
prior en banc decision foreclosed that argument.  
App. 2a n.1. 

The availability of punitive damages is the only          
issue left to resolve in this case. 

                                                 
3 Estis had stipulated to its negligence under the Jones Act 

and the unseaworthiness of Estis Rig 23.  See supra p. 2. 
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REASONS FOR GRANTING THE PETITION 
Substantial disagreement persists among federal 

and state courts on the question whether seamen 
may recover punitive damages in unseaworthiness 
actions.  That question is important and recurring.  
Only this Court can resolve the lower courts’ conflict-
ing interpretations of this Court’s decisions in Miles 
v. Apex Marine Corp., 498 U.S. 19 (1990), and Atlantic 
Sounding Co. v. Townsend, 557 U.S. 404 (2009),        
with regard to the first question presented.  Until the 
Court grants review on this issue, seamen in some 
States and circuits will wrongly be denied the oppor-
tunity even to make a case for punitive damages in 
unseaworthiness actions.  
I. AN ENTRENCHED SPLIT OF AUTHORITY 

EXISTS REGARDING THE AVAILABILITY 
OF PUNITIVE DAMAGES IN AN UNSEA-
WORTHINESS ACTION 

Six federal circuits and two state supreme courts 
have either answered the first question presented 
here or signaled their answer to it.  Four have held 
that punitive damages are available to seamen in 
unseaworthiness actions, and four have held that 
they are unavailable. 

A. The Washington Supreme Court And          
The Ninth And Eleventh Circuits Allow        
Punitive-Damages Claims In Unseaworthi-
ness Actions 

The Washington Supreme Court and the Ninth         
and Eleventh Circuits hold that seamen can recover      
punitive damages in unseaworthiness actions. 

This year, the Washington Supreme Court, in          
Tabingo v. American Triumph LLC, 391 P.3d 434 
(Wash. 2017), relied on Townsend in holding that 
punitive damages are available for a general maritime 
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law unseaworthiness claim.  The issue was presented           
to the court on an interlocutory petition for review 
from a decision of the superior court dismissing the        
punitive-damages claim of a seaman who was seri-
ously injured while working aboard a fishing trawler.  
Id. at 436-37.  Applying Townsend, the court explained 
that there was no reason to exclude a claim for un-
seaworthiness from the “general admiralty rule” that 
punitive damages are available.  Id. at 438. 

The same rule applies in the Ninth Circuit.  In 
Evich v. Morris, 819 F.2d 256 (9th Cir. 1987), the 
personal representatives of a seaman who drowned 
when his fishing vessel sank in Alaska waters 
brought a survival action against the vessel owner 
alleging that the vessel had been unseaworthy.  The 
Ninth Circuit held that “[p]unitive damages are 
available under general maritime law for claims of 
unseaworthiness,” notwithstanding circuit precedent 
precluding punitive damages under the Jones Act.  
Id. at 258.  The court explained that punitive dam-
ages are justified under the general maritime law          
because, where the defendant has acted recklessly         
or with callous disregard, gross negligence, or actual 
malice, punitive damages “punish[] the defendant . . . 
and . . . deter[ ] others from following his example.”  Id. 

Recently, a district court within the Ninth Circuit 
denied a motion to dismiss the punitive-damages claim 
of a permanently disabled seaman in a maritime        
action, expressly recognizing that Evich remains “good 
law.”  Batterton v. Dutra Grp., No. 14-CV-7667-PJW, 
2014 WL 12538172, at *2 (C.D. Cal. Dec. 15, 2014).4   

                                                 
4 The Ninth Circuit accepted an interlocutory appeal of the 

decision.  The court heard oral argument in the case on Febru-
ary 8, 2017, but has not yet issued a decision.  See Batterton v. 
Dutra Grp., No. 15-56775. 
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Punitive damages are also available in unseawor-
thiness actions in the Eleventh Circuit.  In Self v. 
Great Lakes Dredge & Dock Co., 832 F.2d 1540 (11th 
Cir. 1987), a vessel owner “had been warned . . . 
about the possibility of the exact type of collision that 
occurred . . . , yet . . . chose to ignore the warnings”        
of the danger at hand, id. at 1550, just as crew        
members on board the Estis Rig 23 warned about the 
dangerousness of the course of action resulting in          
petitioner’s tragic injuries, see supra p. 3.  The Self 
plaintiff ’s husband died and others were injured.  
832 F.2d at 1543.  The Eleventh Circuit held that 
“[p]unitive damages should be available in cases 
where the shipowner willfully violated the duty to 
maintain a safe and seaworthy ship.”  Id. at 1550.  
Self remains good law in the Eleventh Circuit.  See 
Wolf v. McCulley Marine Servs., Inc., 2013 AMC 
1768, 1776 (M.D. Fla. 2012) (“[P]unitive damages 
may be awarded in an unseaworthiness action when 
the plaintiff can prove ‘wanton, willful, or outrageous 
conduct.’ ”).   

B. The Second Circuit Has Recognized That 
Seamen May Recover Punitive Damages 
In Unseaworthiness Cases 

In In re Marine Sulphur Queen, 460 F.2d 89                 
(2d Cir. 1972), the Second Circuit recognized that 
punitive damages are permitted in an unseaworthi-
ness case, in the district court’s discretion, if “the          
defendant was guilty of gross negligence, or actual      
malice or criminal indifference which is the equiva-
lent of reckless and wanton misconduct.”  Id. at 105.  
That discussion was not necessary to the outcome          
in Marine Sulphur Queen because the district court 
had determined that the defendants’ conduct was not 
sufficiently egregious to warrant punitive damages, 
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notwithstanding that it caused the wrongful deaths 
of the vessel’s crew.  Even so, the Second Circuit’s 
analysis in Marine Sulphur Queen is regularly cited 
for the proposition that punitive damages are avail-
able in unseaworthiness cases.  As Judge Friendly        
(a member of the Marine Sulphur Queen panel)          
explained, the decision “recognized that punitive          
damages may be awarded under general maritime 
law.”  Thyssen, Inc. v. S.S. Fortune Star, 777 F.2d 57, 
62 (2d Cir. 1985); see also, e.g., In re Merry Shipping, 
Inc., 650 F.2d 622, 624-25 (5th Cir. Unit B July 1981) 
(“In Marine Sulphur Queen, the Second Circuit held 
punitive damages could be recovered upon a showing 
the defendant was guilty of ‘gross negligence, or            
actual malice or criminal indifference which is the 
equivalent of reckless and wanton misconduct.’ ”) 
(footnote omitted).5 

C. The First And Sixth Circuits And               
The Texas Supreme Court Do Not Allow 
Punitive-Damages Claims In Unseawor-
thiness Actions 

Like the Fifth Circuit in this case, the First                    
and Sixth Circuits and the Texas Supreme Court 
have held that punitive damages are categorically      
unavailable in an unseaworthiness action. 

                                                 
5 In Wahlstrom v. Kawasaki Heavy Industries, Ltd., 4 F.3d 

1084 (2d Cir. 1993), a collision case in which neither the          
Jones Act nor the unseaworthiness doctrine was implicated, the          
Second Circuit cited several district court decisions construing 
Miles to disallow punitive damages under the general maritime 
law and noted that contrary decisions exist.  Id. at 1094.  The 
court expressed no view on whether Miles precludes a seaman 
from claiming punitive damages in an unseaworthiness case, 
but said that the cited cases “len[t] additional support” to its 
holding that the parents of a recreational boater who died in the 
collision could not recover punitive damages.  Id.  



 19 

In Horsley v. Mobil Oil Corp., 15 F.3d 200 (1st Cir. 
1994), a seaman who injured his back while working 
on a tugboat in Maine waters brought an action          
for unseaworthiness.  The district court summarily       
denied his punitive-damages claim.  Affirming, the 
First Circuit relied on a broad reading of Miles in 
holding that “an admiralty court may not extend           
the remedies available in an unseaworthiness action 
under the general maritime law to include punitive 
damages.”  Id. at 203. 

In Miller v. American President Lines, Ltd., 989 
F.2d 1450 (6th Cir. 1993), the district court had 
awarded punitive damages to an injured seaman in an 
unseaworthiness case.  As summarized by the Sixth 
Circuit, the district court’s analysis foreshadowed 
this Court’s reasoning in Townsend:  “The district 
court refused . . . to dismantle the longstanding 
availability of punitive damages in general maritime 
tort claims based on unseaworthiness by extending 
Miles.”  Id. at 1455.  The Sixth Circuit, however, 
adopted a broad reading of Miles and reversed the 
punitive-damages award.  The court recognized that 
the holding of Miles did not address punitive damages, 
id., but it thought that “the course set by . . . Miles” 
dictated a holding “that punitive damages are not 
available in a general maritime law unseaworthiness 
action for the wrongful death of a seaman,” id. at 
1459. 

Finally, the Texas Supreme Court in Penrod Drill-
ing Corp. v. Williams, 868 S.W.2d 294 (Tex. 1993) 
(per curiam), adopted the broad reading of Miles to 
hold punitive damages categorically unavailable to a 
seaman “in an unseaworthiness action arising from 
nonfatal injuries.”  Id. at 296.  
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D.  Substantial Confusion Exists In State 
Courts And Federal District Courts In 
Circuits That Have Not Yet Addressed The 
Availability Of Punitive Damages In An 
Unseaworthiness Action 

In circuits and States without a controlling deci-
sion, disagreement and confusion persist.  Some state 
courts and federal district courts have permitted           
punitive-damages claims in unseaworthiness cases; 
other courts have held that punitive damages are          
unavailable.  Compare In re Osage Marine Servs., 
Inc., 2012 AMC 953, 957 (E.D. Mo. 2012) (relying on 
Townsend to permit an injured seaman’s claim for 
punitive damages to proceed in an unseaworthiness 
action), and Baptiste v. Superior Court, 164 Cal. 
Rptr. 789, 795-98 (Cal. Ct. App. 1980) (holding that 
punitive damages are available under the general 
maritime law to an injured seaman in an unsea-
worthiness action), with Hackensmith v. Port City 
S.S. Holding Co., 938 F. Supp. 2d 824, 827 (E.D.         
Wis. 2013) (holding, after “difficulty . . . reaching [a] 
decision” due to the “unsettled” state of the law,          
that punitive damages are unavailable in a wrongful-
death unseaworthiness case), Sky Cruises, Ltd. v. 
Andersen, 592 So. 2d 756, 756 (Fla. Dist. Ct. App. 
1992) (per curiam) (concluding that “under general 
maritime law there is no entitlement to punitive 
damages in a claim for the death of a Jones Act         
seaman based upon unseaworthiness”), and In re          
Asbestos Prods. Liab. Litig. (No. VI), MDL Docket 
No. 875, 2014 WL 3353044, at *2 (E.D. Pa. July 9, 
2014) (noting the “unsettled” state of the law and 
concluding that punitive damages were available        
under Townsend in asbestos personal-injury cases but 
that Miles precluded punitive damages in asbestos 
death cases). 
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The issues raised have been percolating in the          
lower courts for decades.  A substantial body of          
academic literature has long recognized the confu-
sion in this area of the law, and that confusion has 
not diminished with time.  See, e.g., Stephen K. Carr, 
Living and Dying in the Post-Miles World:  A Review 
of Compensatory and Punitive Damages Following 
Miles v. Apex Marine Corp., 68 Tul. L. Rev. 595,           
621 (1994) (“[A] universal rule governing the recover-
ability of punitive damages by seamen in maritime 
law will not be realized until the Supreme Court or 
Congress provides a clearer, more express rule.”); 
Robert Force, The Curse of Miles v. Apex Marine 
Corp.:  The Mischief of Seeking “Uniformity” and 
“Legislative Intent” in Maritime Personal Injury            
Cases, 55 La. L. Rev. 745, 762 (1995) (“[T]he lower 
federal courts are divided on the issue of whether 
punitive damages are recoverable under the general 
maritime law after Miles.”). 
II. THIS CASE PROVIDES AN IDEAL VEHI-

CLE FOR RESOLVING A FUNDAMENTAL 
QUESTION OF NATIONAL IMPORTANCE 
THAT WARRANTS THIS COURT’S IMME-
DIATE REVIEW 

The availability of punitive damages to injured 
seamen is a question of great significance.  This 
Court has granted certiorari in recent decades in 
cases raising questions as to the availability of           
punitive damages, both in maritime cases (Townsend 
and Exxon Shipping Co. v. Baker, 554 U.S. 471 
(2008)) and in non-maritime cases (Pacific Mut. Life 
Ins. Co. v. Haslip, 499 U.S. 1 (1991)).  The district 
court in this case acknowledged the importance of the 
question whether punitive damages were available         
in certifying the question for interlocutory appeal,      
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and the Fifth Circuit likewise acknowledged its          
importance in granting en banc review.  Without a       
decision from this Court, the remedies available to        
injured seamen – and the deterrent effect of those        
remedies upon shipowners – will vary by State and      
circuit. 

This case presents an ideal vehicle for resolving the 
two questions left open by the Court’s decision in 
Townsend.  Both are pure questions of law that are 
ripe for this Court’s resolution and on which the            
en banc Fifth Circuit has issued robust opinions on 
both sides.  The first question presented – whether 
punitive damages are available to seamen in an          
action for unseaworthiness – was fully litigated             
before the district court, a Fifth Circuit panel, and 
the Fifth Circuit en banc.  No other issue remains in 
this case.6   

The second question presented – whether punitive 
damages are available in Jones Act actions – was        
explicitly left open by this Court in Townsend.                    
This case presents the opportunity to answer that 
question as well.  Clarifying that the Jones Act          
permits recovery of punitive damages would both        
resolve this case and provide important guidance to 
the maritime bench and bar nationwide.  Even so, 
the Court can instead decide only the first question 
presented, and reverse the Fifth Circuit’s judgment, 
                                                 

6 Two other pending cases raise the same issue in an                   
interlocutory posture.  See Batterton, 2014 WL 12538172, at *1 
(defendant moved to dismiss plaintiff ’s punitive-damages claim 
under Federal Rule of Civil Procedure 12(b)(6)); Tabingo,            
391 P.3d at 436-37 (interlocutory appeal of partial summary        
judgment).  Those cases demonstrate the ongoing importance of 
the underlying question, but this case, which is not in an inter-
locutory posture, is a better vehicle.  See Stephen M. Shapiro         
et al., Supreme Court Practice § 4.18, at 282 (10th ed. 2013). 
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without having to review or decide the second ques-
tion.  Indeed, although the district court and the          
en banc majority addressed the second question        
presented, the panel below did not reach the issue.   
III.  THE FIFTH CIRCUIT’S CATEGORICAL           

REJECTION OF PUNITIVE DAMAGES         
IN UNSEAWORTHINESS ACTIONS AND      
UNDER THE JONES ACT IS ERRONEOUS 

The judgment below should be reversed.   
First, punitive damages are available in unseawor-

thiness actions.  This Court in Townsend awarded an 
injured seaman punitive damages for his employer’s 
willful failure to pay maintenance and cure.  557 
U.S. at 414-15.  The Court reasoned that “punitive 
damages have long been available at common law,” 
that “the common-law tradition of punitive damages 
extends to maritime claims,” and that there was “no 
evidence that claims for maintenance and cure were 
excluded from this general admiralty rule.”  Id.  Like 
maintenance and cure, the unseaworthiness cause of 
action at issue here derives from general maritime 
law and predated the Jones Act.  Accordingly, the rule 
recognized in Townsend applies.  Here, too, petitioner 
seeks only what was historically available to him:  
punitive damages in a general maritime law action.  

Contrary to the Fifth Circuit’s en banc decision, 
Miles does not prohibit the award of punitive dam-
ages “when a general maritime law personal injury 
claim is joined with a Jones Act claim.”  McBride v. 
Estis Well Serv., L.L.C., 768 F.3d 382, 388-89 (5th 
Cir. 2014) (en banc).  On the contrary, as the Court 
explained in Townsend, Miles requires only that 
courts determine whether “the general maritime 
cause of action . . . and the remedy . . . were well          
established before the passage of the Jones Act.”  557 
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U.S. at 420.  Here, that test is clearly satisfied.  Both 
the cause of action (unseaworthiness) and the remedy 
(punitive damages) were well established before the 
passage of the Jones Act.  Judge Clement’s assertion 
to the contrary, see supra p. 12, ignores this Court’s 
recognition in Townsend that “[p]unitive damages 
have long been an available remedy at common law 
for wanton, willful, or outrageous conduct” and “[t]he 
general rule that punitive damages were available at 
common law extended to claims arising under federal 
maritime law.”  557 U.S. at 409, 411.  In any case, 
Townsend makes clear that, under the general mari-
time law, the burden is on the defendant to establish 
an exception from the general availability of punitive 
damages.  See id. at 414 n.4; see also McBride, 768 
F.3d at 413 n.15 (Higginson, J., dissenting) (discuss-
ing Townsend ’s default rule).  Because the Jones         
Act “envision[s] the continued availability of [general 
maritime] common-law causes of action,” no such         
exception exists.  557 U.S. at 416. 

Second, punitive damages are available under                 
the Jones Act.  “[T]he general rule” is that “all             
appropriate relief is available in an action brought to 
vindicate a federal right when Congress has given no 
indication of its purpose with respect to remedies.”  
Franklin v. Gwinnett Cnty. Pub. Sch., 503 U.S. 60, 68 
(1992).  Further, “[w]here federal statutes sounding 
in tort are silent on the availability of punitive         
damage, courts look to common law principles to         
determine the scope of remedies.”  Carazani v. Zegarra, 
972 F. Supp. 2d 1, 26 (D.D.C. 2013) (finding punitive 
damages available under the Trafficking Victims         
Protection Act of 2000); see also Smith v. Wade,          
461 U.S. 30, 56 (1983) (holding punitive damages       
available under 42 U.S.C. § 1983). 



 25 

As noted above, this Court has already determined 
that the scope of remedies available in general                   
maritime law actions includes punitive damages.  
And there is no evidence that Congress intended to 
exclude punitive damages from remedies available to 
seamen under the Jones Act.  See Exxon, 554 U.S.          
at 488-89 (rejecting the argument that “a statute          
expressly geared to protecting” particular interests 
would “sub silentio” “preempt the common law                
punitive-damages remedies” that helped to protect 
those interests, adding that, “ ‘[i]n order to abrogate a 
common-law principle, the statute must speak directly 
to the question addressed by the common law’”) 
(quoting United States v. Texas, 507 U.S. 529, 534 
(1993)); see also Larson v. Kona Blue Water Farms, 
LLC, No. RG09-439287, slip op. 4, 2010 WL 1727429 
(Cal. Super. Ct. Feb. 9, 2010) (punitive damages may 
be recovered by a surviving seaman in a Jones Act 
case).7   

CONCLUSION 
The petition for a writ of certiorari should be 

granted.   

                                                 
7 The Fifth Circuit mistakenly relied on lower court cases 

construing FELA not to permit punitive damages.  The earliest 
court of appeals decision identified by the Fifth Circuit was          
decided more than 50 years after the Jones Act was passed.  See 
768 F.3d at 388 n.32 (citing Kozar v. Chesapeake & Ohio Ry. 
Co., 449 F.2d 1238 (6th Cir. 1971)).  In any event, this Court 
has on multiple occasions rejected the argument that the Jones 
Act necessarily has the same meaning as FELA.  See, e.g., Cox 
v. Roth, 348 U.S. 207, 209-10 (1955); The Arizona v. Anelich, 
298 U.S. 110, 120-23 (1936). 
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QUESTION PRESENTED 

Whether punitive damages may be awarded to a 
Jones Act seaman in a personal injury suit alleging a 
breach of the general maritime duty to provide a sea-
worthy vessel.  
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CORPORATE DISCLOSURE STATEMENT 

American Triumph LLC is a wholly owned subsidi-
ary of American Seafoods Company LLC.  The control-
ling parent company of American Seafoods Company 
LLC is American Seafoods Partners LLC.  Petitioners 
are not aware of any publicly held company that owns 
10% or more of any of these companies’ equity inter-
ests. 
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IN THE 

Supreme Court of the United States 
 

No. 17-    
 

AMERICAN TRIUMPH LLC AND AMERICAN SEAFOODS 

COMPANY LLC, 
Petitioners, 

v. 

ALLAN A. TABINGO, 
Respondent. 

 
ON PETITION FOR A WRIT OF CERTIORARI TO  

THE SUPREME COURT OF WASHINGTON 
 

PETITION FOR A WRIT OF CERTIORARI 

 

American Triumph LLC and American Seafoods 
Company LLC respectfully petition for a writ of certio-
rari to review the judgment of the Supreme Court of 
Washington in this case. 

OPINIONS BELOW 

The opinion of the Supreme Court of Washington 
(App. 1a-15a) is reported at 391 P.3d 434.  The Superior 
Court of Washington’s order dismissing respondent’s 
claim for punitive damages (App. 17a-20a) is available 
at 2016 WL 6407582. 
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JURISDICTION 

The Supreme Court of Washington entered judg-
ment on March 9, 2017.  App. 1a.  On May 2, 2017, the 
Supreme Court of Washington amended its opinion, id., 
and on May 10, 2017, that court denied petitioners’ mo-
tion for reconsideration, App. 21a.  On July 19, 2017, 
Justice Kennedy extended the time for filing a petition 
for certiorari to September 7, 2017, and on August 25, 
2017, he further extended the time for filing to Sep-
tember 22, 2017. 

This Court has jurisdiction under 28 U.S.C. 
§1257(a).  See pp. 26-28, infra. 

INTRODUCTION 

The Supreme Court of Washington has ruled that 
punitive damages may be awarded to a seaman in a 
personal injury suit alleging a breach of the general 
maritime duty to provide a seaworthy vessel.  That rul-
ing is directly contrary to a recent decision of the en 
banc Fifth Circuit, which concluded, based on this 
Court’s decision in Miles v. Apex Marine Corp., 498 
U.S. 19 (1990), that punitive damages are not available 
in unseaworthiness cases.   The Fifth Circuit was cor-
rect, and the court below was wrong.   

In Miles, this Court held that, because Congress 
did not allow recovery for loss of society or lost future 
income in a negligence action under the Jones Act, 
which provides remedies for seamen injured or killed in 
the course of their employment as a result of the em-
ployer’s negligence, such damages also could not be re-
covered in an unseaworthiness action under general 
maritime law, which is a close relative of Jones Act 
negligence and provides an alternative cause of action 
for the same injuries.  That conclusion was compelled, 
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the Court explained, by the Court’s own limited institu-
tional role in fashioning remedies in maritime cases 
where Congress has spoken to the precise question, and 
by the constitutional mandate to achieve uniform admi-
ralty law.  Precisely the same analysis compels the con-
clusion that punitive damages are not available here. 

The court below found Miles inapplicable on two 
grounds, both of which are erroneous.  First, the court 
believed that this case is controlled not by Miles but by 
Atlantic Sounding Co. v. Townsend, 557 U.S. 404 
(2009), which held that punitive damages may be 
awarded in claims based on the separate general mari-
time doctrine of maintenance and cure.  But as the 
Fifth Circuit explained, there are significant functional 
and historical differences between unseaworthiness 
claims and maintenance and cure claims.  A claim for 
breach of the duty of maintenance and cure is not an 
alternative to Jones Act negligence but rather a dis-
tinct claim grounded in contract.  And unlike the doc-
trine of unseaworthiness, the doctrine of maintenance 
and cure has not undergone a fundamental transfor-
mation subsequent to the enactment of the Jones Act.   

Second, the court below determined that Miles’s 
analysis applies only to a suit for wrongful death, where-
as this case arises out an alleged personal injury.  That 
distinction cannot be squared with Miles’s rationale.  As 
other appellate courts have recognized, the Jones Act’s 
limitations on damages for negligence apply to both per-
sonal injury and wrongful death actions, and thus the 
constitutional considerations that drove the Miles anal-
ysis hold true for personal injury actions as well. 

The Washington Supreme Court’s decision is incor-
rect, conflicts with the decisions of the Fifth Circuit and 
other federal and state appellate courts, and has the 
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potential to harm the economy, the environment, and 
national security.  The decision therefore warrants this 
Court’s review.  Indeed, even though the decision be-
low anticipates further proceedings in the state trial 
court, the circumstances here warrant immediate re-
view, without waiting for the completion of any pro-
ceedings on remand.  The division that the decision be-
low has created undermines the fundamental, constitu-
tional principle that maritime law should be uniform 
across the Nation.  This Court’s review is necessary to 
ensure national consistency on an important question of 
remedies in federal maritime law.    

Alternatively, this Court should grant the petition 
for a writ of certiorari filed recently in Touchet v. Estis 
Well Service, LLC, No. 17-346 (U.S. filed Sept. 5, 2017), 
which presents the same question of whether punitive 
damages may be awarded to a Jones Act seaman for 
unseaworthiness.  In that event, the Court should hold 
this petition pending disposition of Touchet.    

STATEMENT 

Respondent Allan Tabingo filed suit in Washington 
state court against petitioners after he was allegedly 
injured while employed aboard the American Triumph, 
a factory trawler fishing vessel.  App. 1a.  He brought 
two claims under general maritime law—breach of the 
duty to provide a seaworthy vessel and breach of the 
duty to provide maintenance and cure—and a claim of 
negligence under the Jones Act, 46 U.S.C. §30104.  App. 
1a-2a.  He sought punitive damages for his unseawor-
thiness claim.  Id.  

The Superior Court of Washington dismissed re-
spondent’s claim for punitive damages.  App. 18a-19a.  
The court relied on this Court’s decision in Miles and 
the Fifth Circuit’s decision in McBride v. Estis Well 
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Service, LLC, 768 F.3d 382 (5th Cir. 2014) (en banc), 
cert. denied, 135 S. Ct. 2310 (May 18, 2015), to hold that 
punitive damages are not available as a matter of law 
for unseaworthiness claims.  App. 19a.   

The Washington Supreme Court reversed, and held 
that “a seaman making a claim for general maritime 
unseaworthiness can recover punitive damages as a 
matter of law.”  App. 14a.  The court found that ques-
tion to be controlled not by Miles, which—like this 
case—involved an unseaworthiness claim, but by this 
Court’s decision in Townsend, which held that punitive 
damages may be available for the distinct maritime 
cause of action for breach of the duty to provide 
maintenance and cure—a cause of action that is not at 
issue in this petition.  The court noted that, in Town-
send, this Court observed that punitive damages were 
historically available for at least some claims under 
general maritime law, and it found “no reason to be-
lieve unseaworthiness has been excluded from this 
general maritime rule.”  App. 9a.     

The court also found Miles to be inapposite because 
(it believed) “Miles limits its holding solely to wrongful 
death claims,” whereas this case involves a personal in-
jury claim.  App. 10a.  According to the court, in the 
Jones Act “Congress had directly spoken to wrongful 
death recovery” in maritime cases, but Congress had 
apparently not addressed the scope of recovery in per-
sonal injury actions.  Id.   

The court expressly rejected the decision of the en 
banc Fifth Circuit in McBride, which held that Miles 
forecloses punitive damages for unseaworthiness 
claims.  The court acknowledged that the Fifth Circuit 
“followed Miles’s reasoning” when it held that “because 
the Jones Act limits recovery of punitive damages for 
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actions brought under it, the same result must occur 
when a Jones Act claim and general maritime claim are 
joined in the same action.”  App. 11a-12a.  But that con-
clusion, the court stated, “misinterprets both Miles and 
its interaction with Townsend,” and under “Townsend’s 
rationale, … punitive damages are available for unsea-
worthiness claims.”  App. 12a. 

Finally, the court stated that punitive damages 
should be available in unseaworthiness cases because 
“[c]ourts have historically identified seamen as wards of 
the admiralty.”  App. 14a (quotation marks omitted).  
Addressing the “policy question” of whether “punitive 
damages would help effectuate the goal of providing 
seamen with particular protection,” the court concluded 
that they would, and so punitive damages would be con-
sistent with “the law’s historical treatment of seamen.”  
Id.   

REASONS FOR GRANTING THE PETITION 

The decision below—holding that punitive damages 
may be awarded in a personal injury case brought un-
der the general maritime doctrine of unseaworthi-
ness—conflicts with decisions of several other appellate 
courts, most notably that of the en banc Fifth Circuit.  
The decision also cannot be reconciled with this Court’s 
decision in Miles v. Apex Marine Corp., 498 U.S. 19 
(1990), which held that the types of damages available 
in unseaworthiness cases cannot exceed the types of 
damages Congress decided to provide when it compre-
hensively addressed remedies for seamen in the Jones 
Act.  And the decision is deeply troubling as a matter of 
maritime policy; it threatens to deter productive eco-
nomic activity and to render maritime law incoherent, 
in an area where uniformity is of fundamental im-
portance.  This Court should therefore grant review.   
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I. THE DECISION BELOW CONFLICTS WITH NUMEROUS 

FEDERAL AND STATE APPELLATE DECISIONS 

A. In Miles, this Court held that a seaman assert-
ing an unseaworthiness claim cannot recover for loss of 
society and that his estate cannot recover his lost fu-
ture income.  498 U.S. at 30, 32-33, 36.  Essential to the 
Court’s decision was its recognition that it “sail[s] in 
occupied waters.”  Id. at 36.  Whereas seamen and their 
loved ones once had to “look primarily to the courts as a 
source of substantive legal protection from injury and 
death,” “[m]aritime tort law is now dominated by fed-
eral statute.”  Id. at 27, 36.  Thus, the Court stated, “an 
admiralty court should look primarily to these legisla-
tive enactments for policy guidance,” and “must … 
keep strictly within the limits imposed by Congress.”  
Id. at 27.   

Given those limits on the courts’ institutional role 
in fashioning maritime tort remedies, the Court con-
cluded that any “limit” on damages that Congress has 
judged appropriate for negligence claims under the 
Jones Act “forecloses more expansive remedies in a 
general maritime action founded on strict liability”— 
i.e., unseaworthiness.  Miles, 498 U.S. at 31, 36.  Indeed, 
the Court observed, “[i]t would be inconsistent with our 
place in the constitutional scheme were we to sanction 
more expansive remedies in a judicially created cause 
of action in which liability is without fault”—again re-
ferring to unseaworthiness—than Congress has al-
lowed in cases resulting from negligence under the 
Jones Act.  Id. at 32-33.  Given that the Jones Act does 
not permit recovery for loss of society or future income 
in a negligence action, the Court held that general mar-
itime law also does not permit such recovery in an un-
seaworthiness action.  Id. at 32 (“The Jones Act … pre-
cludes recovery for loss of society in this case.”); id. at 
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36 (“Because [the seaman’s] estate cannot recover for 
his lost future income under the Jones Act, it cannot do 
so under general maritime law.”). 

B. The question in this case is whether Miles’s 
reasoning also forecloses the award of punitive damag-
es in unseaworthiness actions.  In rejecting the applica-
tion of Miles to punitive damages, the Washington Su-
preme Court opened a division with other appellate 
courts around the country. 

Until the decision below, federal and state appel-
late courts had consistently held since Miles that puni-
tive damages are not available in unseaworthiness ac-
tions.  See McBride, 768 F.3d at 388-389; Horsley v. 
Mobil Oil Corp., 15 F.3d 200, 203 (1st Cir. 1994); Miller 
v. American President Lines, Ltd., 989 F.2d 1450, 1455, 
1457-1459 (6th Cir. 1993); Wahlstrom v. Kawasaki 
Heavy Indus. Ltd., 4 F.3d 1084, 1094 (2d Cir. 1993); 
Penrod Drilling Corp. v. Williams, 868 S.W.2d 294, 
296-297 (Tex. 1993); Sky Cruises, Ltd. v. Andersen, 592 
So. 2d 756, 756 (Fla. Dist. Ct. App. 1992) (per curiam).1   

The Washington Supreme Court’s decision rejected 
this post-Miles consensus.  The court concluded that 
the governing framework is provided not by Miles but 
by this Court’s later decision in Townsend, which held 
that punitive damages are available in actions based on 
a breach of the general maritime duty to provide 
maintenance and cure.2  Townsend explained that there 
                                                 

1 But cf. Gaither v. Hunter Marine Transp., Inc., 990 F.2d 
442, 442 (8th Cir. 1993) (per curiam) (without analyzing the ques-
tion, affirming jury verdict apparently awarding “punitive damag-
es” for claim based on unseaworthiness).   

2 Maintenance and cure is a general maritime legal duty re-
quiring a vessel owner to provide wages, food, lodging, and medi-
cal treatment to a seaman while he is wounded or ill in the service 
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was a “common-law tradition of punitive damages” in 
the maritime context before the Jones Act was enacted, 
“there is no evidence that claims for maintenance and 
cure were excluded from this general admiralty rule,” 
and “[n]othing in the text of the Jones Act … under-
mines the continued existence of the common-law cause 
of action providing recovery.”  Townsend, 557 U.S. at 
414-415, 418.  The court below thought that all of the 
factors identified in Townsend were also true with re-
spect to unseaworthiness.  See App. 7a-9a. 

In reaching that conclusion based on Townsend, the 
Washington Supreme Court expressly disagreed with 
the en banc Fifth Circuit.  The Fifth Circuit, consider-
ing the same question after Townsend, concluded that 
Miles rather than Townsend provides the proper 
framework governing punitive damages on unseawor-
thiness claims.  McBride, 768 F.3d at 389-390; see also 
id. at 391-401 (Clement, J., concurring); id. at 401-404 
(Haynes, J., concurring).3  As the Fifth Circuit ex-
                                                                                                    
of the vessel as long as the voyage continues, regardless of wheth-
er the vessel owner caused the injury or illness.  Townsend, 557 
U.S. at 407-408, 413.   

3 Unless otherwise indicated, references to the Fifth Circuit’s 
decision in McBride are to the lead opinion authored by Judge Da-
vis.  The Washington Supreme Court described the McBride court 
as “fractured,” App. 11a, but nine of the fifteen judges on the en 
banc court concluded that punitive damages may not be awarded 
in unseaworthiness actions.  See McBride, 768 F.3d at 384-391 
(opinion of Davis, J.); id. at 391 (Clement, J., concurring) (“I join 
the majority opinion”); id. at 401 (Haynes, J., concurring).  A sub-
sequent panel in the same case recently confirmed that the en 
banc decision “foreclosed” the claims for punitive damages for un-
seaworthiness (and for negligence under the Jones Act), McBride 
v. Estis Well Serv., LLC, 853 F.3d 777, 780 n. 1 (5th Cir. 2017), and 
a petition for certiorari has been filed in that case seeking this 
Court’s review of the same question, Pet. 10-12, Touchet v. Estis 
Well Serv., LLC, No. 17-346 (U.S. filed Sept. 5, 2017).  Although 
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plained, Townsend expressly distinguished the mainte-
nance and cure claim in that case from the unseawor-
thiness claim considered by the Court in Miles and left 
Miles undisturbed:  Whereas “the maintenance and 
cure right is ‘in no sense inconsistent with, or an alter-
native of, the right to recover compensatory damages 
under the Jones Act,’” “the [Jones Act] negli-
gence/unseaworthiness actions are alternative, over-
lapping actions derived from the same accident and 
look toward the same recovery.”  Id. at 389 & n. 36 
(quoting Townsend, 557 U.S. at 423) (brackets omitted).   
In the Fifth Circuit, therefore, punitive damages may 
not be awarded in unseaworthiness claims brought by 
seamen—the exact opposite of the conclusion of the 
Washington Supreme Court in this case.   

The Washington Supreme Court suggested that 
the Miles framework did not govern here because 
“Miles limits its holding solely to wrongful death 
claims.”  App. 10a.  As explained below (pp. 17-20), that 
assertion is wrong.  It is also in conflict with decisions 
of other appellate courts, which have recognized that 
Miles applies equally to unseaworthiness claims based 
on personal injuries.  See Horsley, 15 F.3d at 203 

                                                                                                    
two of the concurring judges perceived a possible distinction be-
tween Miles’s application to wrongful death cases and personal 
injury cases, they still concurred in the en banc court’s affirmance 
of the dismissal of all the punitive damages claims in that case, and 
they expressly rejected the dissenters’ submission that, under 
Townsend, punitive damages should be available in personal inju-
ry cases based on an unseaworthiness claim.  See McBride, 768 
F.3d at 402, 404 (Haynes, J.).  As they explained, “Congress is the 
more appropriate forum to weigh competing policy concerns about 
the punitive damage remedy.”  Id. at 403 (Haynes, J.).  Those two 
concurring judges also observed that the arguable “tension be-
tween (at least) two Supreme Court precedents” can be “defini-
tive[ly] resol[ved]” only by this Court.  Id. at 404 (Haynes, J.). 
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(“Miles mandates the conclusion that punitive damages 
are not available in an unseaworthiness action”); Pen-
rod Drilling Corp., 868 S.W.2d at 296-297 (“The ra-
tionale of Miles compels its extension to the present 
case, a Jones Act seaman’s claim for punitive damages 
in an unseaworthiness action arising from nonfatal in-
juries.”); Smith v. Trinidad Corp., 992 F.2d 996, 996 
(9th Cir. 1993) (per curiam) (under Miles, “wives of in-
jured mariners may no longer sue the ship for damages 
for their nonpecuniary losses, if any, caused by the in-
juries to the spouse”); Lollie v. Brown Marine Serv., 
Inc., 995 F.2d 1565, 1565 (11th Cir. 1993) (per curiam) 
(same); accord McBride, 768 F.3d at 385, 388-389 (Da-
vis., J.); id. at 391 (Clement, J., concurring). 

Given this division between the Washington Su-
preme Court and other federal and state appellate 
courts, the availability of punitive damages in many 
maritime cases will turn on the happenstance of where 
a case is brought.  This Court should grant review to 
resolve the lower courts’ disagreement on this im-
portant issue of remedies under federal maritime law.4 

                                                 
4 The same question is pending before the Ninth Circuit in 

Batterton v. Dutra Group, No. 15-56775 (9th Cir.).  The district 
court permitted the plaintiff in that case to seek punitive damages 
for his personal injury unseaworthiness claim, Batterton v. Dutra 
Grp., No. 14-7667, 2014 WL 12538172, at *2 (C.D. Cal. Dec. 15, 
2014), and the defendant appealed.  The Ninth Circuit heard oral 
argument on February 8, 2017. 
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II. THE DECISION BELOW IS WRONG 

A. Miles And Other Precedents Make Clear That 

Because Punitive Damages Are Not Available 

Under The Jones Act, They Are Also Not 

Available In An Unseaworthiness Action 

The resolution of the question presented in this 
case is straightforward:  Punitive damages are not 
available in any action by a seaman under general mari-
time law based on a claim of unseaworthiness.  That re-
sult follows inexorably from this Court’s decision in 
Miles and other cases. 

In Miles, this Court held that any “limit” that Con-
gress has placed on damages in a negligence action un-
der the Jones Act “forecloses more expansive remedies 
in a general maritime action founded on strict liabil-
ity”—i.e., unseaworthiness.  498 U.S. at 36.  Were the 
Court “to sanction more expansive remedies” in the 
“judicially created cause of action” for unseaworthiness 
than Congress has sanctioned for claims of negligence 
under the Jones Act, the Court would step outside its 
proper “place in the constitutional scheme.”  Id. at 32-
33; see also id. at 24 (“Congress, in the exercise of its 
legislative powers, is free to say ‘this much and no 
more.’  An admiralty court is not free to go beyond 
those limits.”); id. at 27 (“Congress retains superior au-
thority in these matters, and an admiralty court must 
be vigilant not to overstep the well-considered bounda-
ries imposed by federal legislation.”).   

It is well settled that punitive damages are not 
available in negligence actions brought under the Jones 
Act.  As the Fifth Circuit has explained, “no cases have 
awarded punitive damages” under the nearly century-
old Jones Act.  McBride, 768 F.2d at 388; see Miller, 989 
F.2d at 1457; Bergen v. F/V St. Patrick, 816 F.2d 1345, 
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1347 (9th Cir. 1987); Kopczynski v. The Jacqueline, 742 
F.2d 555, 560-561 (9th Cir. 1984).   

That conclusion follows from the fact that the Jones 
Act incorporates “unaltered” the remedies available 
under the Federal Employers Liability Act (“FELA”), 
Miles, 498 U.S. at 32, and FELA also forecloses puni-
tive damages.  This Court has long assumed that puni-
tive damages are precluded under FELA.  See Sea-
board Air Line Ry. v. Koennecke, 239 U.S. 352, 354 
(1915) (faced with a complaint that was ambiguous as to 
the source of the cause of action, the Court observed 
that “[i]f [the complaint] were read as manifestly de-
manding exemplary damages,” i.e., punitive damages, 
“that would point to the state law” rather than the 
FELA as the basis for the claim).5   Courts of appeals 
have uniformly reached the same conclusion.  See 
Wildman v. Burlington N. R.R. Co., 825 F.2d 1392, 
1395 (9th Cir. 1987) (rejecting punitive damages under 
FELA); Kozar v. Chesapeake & Ohio Ry. Co., 449 F.2d 
1238, 1240 (6th Cir. 1971) (same).   

In both FELA and the Jones Act, Congress limited 
recovery to compensatory damages.  See, e.g., Gulf, Co-
lo., & Santa Fe Ry. Co. v. McGinnis, 228 U.S. 173, 175 
(1913) (“The recovery [under the FELA] must … be lim-
ited to compensating those relatives … as are shown to 
have sustained some pecuniary loss.”); Michigan Cent. 
R.R. Co. v. Vreeland, 227 U.S. 59, 65, 69-71 (1913) (hold-
ing that FELA provides “only for compensation for pe-
cuniary loss” in both personal injury and wrongful death 
actions); American R.R. Co. of Porto Rico v. Didricksen, 
227 U.S. 145, 149 (1913) (noting that “[t]he scope of the 
compensation recoverable under this statute has been so 

                                                 
5 The terms “exemplary, punitive, [and] vindictive” damages 

are synonymous.  See Townsend, 557 U.S. at 410. 
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fully considered in Michigan C. R. Co. v. Vreeland,” and 
declaring, “The damage [under the FELA] is limited 
strictly to the financial loss thus sustained”).6  Under 
Miles, therefore, the same rule should govern general 
maritime claims based on unseaworthiness:  Punitive 
damages are not authorized for such claims.  

Indeed, long before Miles, this Court effectively 
ruled both that the remedies available for unseaworthi-
ness claims under general maritime law are cotermi-
nous with those available for Jones Act negligence 
claims, and that the remedies authorized for both types 
of claims are limited to compensatory damages.  In Pa-
cific Steamship Co. v. Peterson, 278 U.S. 130 (1928), 
this Court emphasized the close relation between the 
two claims when it explained that “[t]he right to recov-
er compensatory damages under the new rule for inju-
ries caused by negligence [i.e., the Jones Act] is … an 
alternative of the right to recover indemnity under the 
old rules [i.e., general maritime law] on the ground that 
the injuries were occasioned by unseaworthiness.”  Id. 
at 138.  Therefore, the Court stressed, “whether or not 
the seaman’s injuries were occasioned by the unsea-
worthiness of the vessel or by the negligence of the 
                                                 

6 Punitive damages are distinct from compensatory damages.  
See, e.g., Lake Shore & Mich. S. Ry. Co. v. Prentice, 147 U.S. 101, 
107 (1893) (“Exemplary or punitive damages [are] awarded, not by 
way of compensation to the sufferer, but by way of punishment of 
the offender, and as a warning to others ….”); Exxon Shipping Co. 
v. Baker, 554 U.S. 471, 492-493 (2008) (“[T]he consensus today is 
that punitive damages are aimed not at compensation but princi-
pally at retribution and deterring harmful conduct.”); Restatement 
(Second) of Torts §908(1) (1979) (“Punitive damages are damages, 
other than compensatory or nominal damages, awarded against a 
person to punish him for his outrageous conduct and to deter him 
and others like him from similar conduct in the future.” (emphasis 
added)). 
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master or members of the crew [under the Jones Act], 
or both combined, there is but a single wrongful inva-
sion of his primary right of bodily safety and but a sin-
gle legal wrong, for which he is entitled to but one in-
demnity by way of compensatory damages.”  Id. (em-
phasis added).7 And in Townsend, the Court reaffirmed 
Pacific Steamship’s recognition that unseaworthiness 
is “‘an alternative of[] the right to recover compensato-
ry damages under the Jones Act.’”  557 U.S. at 423 
(quoting Pacific S.S., 278 U.S. at 138).  Thus, as Judge 
Clement put it, “we reach the right result … by taking 
the Osceola and Pacific Steamship Courts at their 
word— … unseaworthiness defendants are liable for an 
indemnity by way of compensatory damages and noth-
ing more.”  McBride, 768 F.3d at 397-399.8 

                                                 
7 See also The Osceola, 189 U.S. 158, 175 (1903) (“the vessel 

and her owner are, both by English and American law, liable to an 
indemnity for injuries received by seamen in consequence of the 
unseaworthiness of the ship”); McAllister v. Magnolia Petroleum 
Co., 357 U.S. 221, 225 (1958) (unseaworthiness and Jones Act neg-
ligence are “alternative ‘grounds’ of recovery for a single cause of 
action” (citing Baltimore S.S. Co. v. Phillips, 274 U.S. 316 (1927))).   

8 A handful of pre-Miles appellate decisions suggested that 
punitive damages could be available for claims of unseaworthiness.  
Judge Clement explained in McBride, however, that those cases 
relied on a cursory analysis that failed to account for this Court’s 
emphasis in Pacific Steamship of the close connection between 
Jones Act negligence claims and unseaworthiness claims and for 
“the post-Jones Act expansion of unseaworthiness liability,” as 
discussed infra pp. 17-18.  768 F.3d at 395-401.  In any event, those 
decisions did not survive Miles.  See Complaint of Merry Ship-
ping, Inc., 650 F.2d 622, 624-625 (5th Cir. Unit B July 1981) (rely-
ing partly on cases that did not involve unseaworthiness and part-
ly on availability at that time of loss of society damages in unsea-
worthiness claims, which this Court subsequently rejected in 
Miles); In re Marine Sulphur Queen, 460 F.2d 89, 105 (2d Cir. 
1972) (relying on older decisions based in general maritime law, 
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The Washington Supreme Court also emphasized 
that courts have traditionally been especially solicitous 
of the interests of seamen, treating them as “wards of 
the admiralty.”  App. 13a.  But that reasoning disre-
gards Miles, which emphasized that “[w]e no longer 
live in an era when seamen and their loved ones must 
look primarily to the courts as a source of substantive 
legal protection from injury and death.”  498 U.S. at 27.  
Congress has legislated extensively for seamen’s reme-
dies, and the courts “must keep strictly within the lim-
its imposed by Congress,” id.; the courts are “not free 
to expand remedies at will simply because it might 
work to the benefit of seamen and those dependent up-
on them.”  Id. at 36.  That imperative has equal force in 
this case.  Congress’s considered decision in the Jones 
Act to reject punitive damages forecloses the award of 
such damages in unseaworthiness claims as well. 

B. Townsend’s Framework Does Not Apply To 

Unseaworthiness Actions 

The Washington Supreme Court believed that the 
framework articulated by this Court in Townsend 
should apply also to unseaworthiness actions.  That 
conclusion is incorrect.  This Court limited its holding in 
Townsend to maintenance and cure actions and ex-
pressly distinguished its ruling on unseaworthiness 
claims in Miles, the “reasoning” of which “remains 
sound.”  557 U.S. at 420.  

There are important reasons why the Jones Act’s 
limits on damages should apply also to claims for un-

                                                                                                    
but not specifically unseaworthiness); Evich v. Morris, 819 F.2d 
256, 258 (9th Cir. 1987) (following Merry Shipping and Marine 
Sulphur Queen); Self v. Great Lakes Dredge & Dock Co., 832 F.2d 
1540, 1550 (11th Cir. 1987) (following Merry Shipping). 



17 

 

seaworthiness, even if not to claims for maintenance 
and cure.  First, Jones Act negligence and unseawor-
thiness are substantive siblings, whereas maintenance 
and cure is a more distant relative.  As the Court in 
Townsend explained, unseaworthiness is “‘an alterna-
tive of[] the right to recover compensatory damages 
under the Jones Act,’” such that “the seaman may have 
… one of the … two.”  Townsend, 557 U.S. at 423-424 
(quoting Pacific S.S., 278 U.S. at 138) (brackets omit-
ted); see also Pacific S.S., 278 U.S. at 138 (Jones Act 
negligence is “an alternative of the right to recover in-
demnity [for] unseaworthiness”); McAllister, 357 U.S. 
at 225 (unseaworthiness and Jones Act negligence are 
“alternative ‘grounds’ of recovery for a single cause of 
action”).  Both claims may be brought to redress a sea-
man’s personal injury or death occurring in the scope of 
his employment.   

In contrast, as Townsend further explained, “‘the 
maintenance and cure right is in no sense inconsistent 
with, or an alternative of, the right to recover compen-
satory damages under the Jones Act,’” and thus “the 
seaman may have maintenance and cure and” a Jones 
Act negligence (or unseaworthiness) recovery.  557 
U.S. at 423 (quoting Pacific S.S., 278 U.S. at 138) (em-
phasis added).  Indeed, maintenance and cure is not 
even a tort but rather is a “contractual right.”  Pacific 
S.S., 278 U.S. at 139 (emphasis added). 

Second, the judicial origins of the contemporary 
theory of unseaworthiness liability are quite different 
from the origins of maintenance and cure—a point 
stressed by this Court in Miles.  More than two decades 
after the Jones Act was enacted, unseaworthiness un-
derwent a “revolution” in which “this Court trans-
formed the warranty of seaworthiness into a strict lia-
bility obligation.” Miles, 498 U.S. at 25-26 (quotation 
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marks omitted).  “As a consequence of this radical 
change, unseaworthiness” went from “an obscure and 
relatively little used remedy” to “the principal vehicle 
for recovery by seamen for injury or death.”  Id. at 25 
(quotation marks omitted).  Because the contemporary 
doctrine of unseaworthiness provides a broader basis of 
liability than Jones Act negligence for the same conduct 
but was fashioned by the courts after enactment of the 
Jones Act, this Court considered it “inconsistent with 
[its] place in the constitutional scheme … to sanction 
more expansive remedies” for unseaworthiness than 
Congress did for negligence under the Jones Act.  Id. at 
32; see also McBride, 768 F.3d at 399-401 (Clement, J., 
concurring).   

Again in contrast, the doctrine of maintenance and 
cure has not undergone a “revolution.”  Miles, 498 U.S. 
at 25 (quotation marks omitted).  Rather, “a seaman’s 
right to maintenance and cure is ‘ancient,’” McBride, 
768 F.3d at 393 (Clement, J., concurring) (quoting 
Calmar S.S. Corp. v. Taylor, 303 U.S. 525, 527 (1938)), 
and “has remained unchanged in substance for centu-
ries,” id. at 415 (Higginson, J., dissenting).9   

Those differences led this Court to conclude in 
Townsend that the congressional remedial judgments 
embodied in the Jones Act did not foreclose the courts 
from awarding punitive damages in claims for mainte-

                                                 
9 See also Weeks Marine, Inc. v. Garza, 371 S.W.3d 157, 163 

(Tex. 2012) (“Historically, conceptually, and functionally, the unsea-
worthiness and Jones Act tort actions are ‘[conjoined] twins.’  Both 
compensate a seaman for injuries suffered.  The much older mainte-
nance and cure action does not derive from tort principles and is 
something like a first cousin to the other two.  It does not compen-
sate for injuries but instead serves a curative function ….  A claim 
for maintenance and cure is considered contractual in nature and 
arises from the relationship between seaman and employer.”). 
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nance and cure.  But unseaworthiness and Jones Act 
claims remain as closely connected as they were before, 
and allowing punitive damages in unseaworthiness 
when Congress has foreclosed them in negligence would, 
as the Court made clear in Miles, go “well beyond Con-
gress’s ordered system of recovery.”  498 U.S. at 36.10 

C. Miles Applies To Both Wrongful Death Ac-

tions And Personal Injury Actions 

1. The Washington Supreme Court suggested 
that Miles is limited to wrongful death actions.  That 
reading of Miles is plainly wrong.  The central holding 
of Miles is that the courts may not expand the scope of 
recovery for the judge-made action of unseaworthiness 
beyond what Congress had provided for negligence un-
der the Jones Act.  See 498 U.S. at 22-23, 32-33.  Be-
cause—as this Court noted in Miles—“[t]he Jones Act 
provides an action in negligence for the death or injury 
of a seaman,” id. at 29 (emphasis added),11 that holding 
applies equally to personal injury actions and wrongful 
death actions.    This Court said so in Miles itself:  “We 
will not create, under our admiralty powers, a remedy 
… that goes well beyond the limits of Congress’ or-
dered system of recovery for seamen’s injury and 
death.”  Id. at 36 (emphasis added).12 

                                                 
10 Even under the Townsend framework, however, punitive 

damages would not be available here; as Judge Clement explained 
in McBride, there is no tradition of recognizing punitive damages 
in unseaworthiness actions.  768 F.3d at 395-399. 

11 See 46 U.S.C. §30104 (“A seaman injured in the course of 
employment or, if the seaman dies from the injury ….”). 

12 The FELA, which the Jones Act incorporates, also pro-
vides remedies for an employee’s personal injury or death.  See 45 
U.S.C. §51 (“Every common carrier by railroad while engaging in 
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The “constitutional mandate” to achieve “uniform” 
maritime law—which this Court heeded in Miles, both 
in recognizing wrongful death actions and in disallowing 
recovery for loss of society and survival rights for un-
seaworthiness claims, 498 U.S. at 27; see id. at 29-30, 33, 
35, 37—also precludes recognition of punitive damages 
for personal injury claims based on unseaworthiness.  
Indeed, the Washington Supreme Court’s view would 
make a crazy quilt of remedies for seamen’s injuries.  
As discussed, the Jones Act disallows punitive damages 
based on negligence in both personal injury and wrong-
ful death actions.  Supra pp. 12-15, 19.  And Miles sure-
ly makes clear that punitive damages are not available 
in wrongful death actions based on unseaworthiness.  
Recognizing punitive damages for a seamen’s personal 
injury—but not his death—based on unseaworthi-
ness—but recognizing punitive damages for both a 
seaman’s personal injury and his death if based on 
Jones Act negligence—would be illogical and would 
create unjustifiable “anomalies” in admiralty law.  
Miles, 498 U.S. at 26.   

2. The court below rejected this analysis because 
it thought that Miles “is limited to claims rooted in 
statute.”  App. 10a.  In that court’s understanding of 
Miles, “Congress had directly spoken to wrongful death 
recovery” in the Jones Act and the Death on the High 
Seas Act.  Id.  But the court nonetheless believed that 

                                                                                                    
commerce … shall be liable in damages to any person suffering 
injury while he is employed by such carrier in such commerce, or, 
in case of the death of such employee, to his or her personal repre-
sentative ….” (emphasis added)); The Arizona v. Anelich, 298 U.S. 
110, 118 (1936) (“the Federal Employers’ Liability Act, thus incor-
porated in the Jones Act by reference, gives a right of recovery 
for the injury or death of an employee of a common carrier by rail” 
(emphasis added)). 
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Miles does not apply here because “[c]laims for unsea-
worthiness predate the Jones Act and are not based on 
a statutory remedy” and “the Jones Act does not di-
rectly address damages for general maritime claims.”  
App. 11a; see also App. 12a (“Miles is limited to tort 
remedies grounded in statute.  Unseaworthiness is not 
such a remedy.”).   

The Washington Supreme Court’s analysis reflects 
deep confusion about Miles.  The cause of action at is-
sue in Miles was the same as here: a claim of breach of 
the duty to provide a seaworthy vessel under general 
maritime law.  The claim in Miles was “based on” the 
Jones Act only in the sense that Congress’s decision in 
the Jones Act to create an action for wrongful death 
resulting from negligence and to delimit the remedies 
for such an action provided “guidance” to this Court 
when it was called upon to decide whether a wrongful 
death action should be recognized and what the reme-
dies would be for such a claim under the general, judi-
cially developed maritime doctrine of unseaworthiness.  
Miles, 498 U.S. at 27-28.  The cause of action at issue in 
Miles was just as judge-made as the unseaworthiness 
claim here, and the Jones Act did not “directly address” 
the damages sought in Miles any more than it directly 
addresses the damages sought here.  Rather, when the 
Court in Miles concluded that certain damages should 
not be available in unseaworthiness claims, it empha-
sized the need to defer to, and to harmonize any judge-
made rule with, the considered judgment that Congress 
had made about the proper scope of remedies under the 
Jones Act.  That imperative is as true for personal inju-
ry claims as for wrongful death actions.  

The Washington Supreme Court’s approach also 
lacks any grounding in coherent policy.  In the judicial-
ly fashioned doctrine of unseaworthiness, which is al-
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most entirely a twentieth-century creation, there is no 
reason why the availability of punitive damages should 
turn on whether a seaman was injured or died from his 
injuries.  In the nineteenth century, personal injury 
claims and wrongful death actions may have followed 
different paths of development, but that point is irrele-
vant here, and this Court long ago rejected those hap-
penstances of legal history as a guide to the maritime 
remedies that should be available today.  The ancient 
common law rule permitting suit based on personal in-
jury but not death “had little justification except in 
primitive English legal history,” and “it is difficult to 
discern an adequate reason for its extension to admiral-
ty.”  Moragne v. States Marine Lines, Inc., 398 U.S. 
375, 379, 381 (1970).  This Court therefore jettisoned 
the old rule and recognized wrongful death actions un-
der general maritime law because “there is no present 
public policy” to treat death differently from injury in 
this context—a judgment Congress also reached in the 
Jones Act.  Id. at 382-383, 388-390; id. at 405 (old “rule 
… produces different results for breaches of duty in 
situations that cannot be differentiated in policy”); see 
Miles, 498 U.S. at 27-30.   

The Court has consistently recognized the im-
portance of adopting “a uniform rule” of recovery for in-
juries under maritime law.  Miles, 498 U.S. at 33.  It 
would be odd now for the more serious penalty (punitive 
damages) to be available only where the less serious re-
sult (injury) obtains.  That would be odder still given 
that a seaman’s death can occur not immediately but 
long after the accident, when the full effects of an injury 
are finally felt.  A plaintiff’s entitlement to punitive dam-
ages, and a vessel owner’s liability for them, should not 
shift and spring depending on the vagaries of whether a 
particular seaman eventually dies of his injuries.  
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III. THE IMPORTANCE OF THE QUESTION PRESENTED 

WARRANTS THIS COURT’S IMMEDIATE REVIEW 

This case presents an important question of federal 
law warranting review.  In fact, the potential conse-
quences of the Washington Supreme Court’s decision 
are sufficiently serious for the maritime industry and 
the Nation as a whole that, although the ruling antici-
pates further proceedings in the state trial court, this 
Court can and should decide the question now rather 
than awaiting final resolution of the case. 

A. The domestic maritime industry may often go 
unnoticed by the average American, but it has a sub-
stantial effect on the economy.  The Nation’s commer-
cial fleet comprises more than 40,000 fishing boats, 
tankers, container ships, tugboats, barges, ferryboats, 
cruise ships, water taxis, and other working vessels.13  
Operating along the country’s seacoasts and through-
out its internal waterways, those vessels transport 
about 100 million passengers for work and pleasure 
each year, and every conceivable type of raw material 
and consumer good for export or distribution, including 
seafood, agricultural products, crude and finished pe-
troleum products, steel, and more.14  For example, in 
2009, U.S. marine vessels transported $1 trillion worth 

                                                 
13 American Maritime Partnership, Frequently Asked Ques-

tions, at https://www.americanmaritimepartnership.com/faq/ (last 
visited Sept. 22, 2017). 

14 Navy League of the United States, America’s Maritime 
Industry: The Foundation of American Seapower 7-8, 14, at 
https://navyleague.org/files/legislativeaffairs/americas-maritime-
industry.pdf; American Maritime Partnership, Frequently Asked 
Questions, at https://www.americanmaritimepartnership.com/faq/ 
(last visited Sept. 22, 2017). 
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of imports and exports.15  All told, the maritime indus-
try annually accounts for about $30 billion in wages, $11 
billion in taxes, and $100 billion in economic output, and 
the industry continues to grow.16   

Moreover, marine transportation does all this in a 
relatively cost-effective and environmentally friendly 
way.17  Maritime shipping costs have been declining, 
whereas the costs for other modes of freight transpor-
tation have been increasing.18  That helps keep costs 
down to consumers—and also to the American taxpay-
er, since U.S. commercial vessels play a vital role in 
transporting our troops and military supplies around 
the world, including 95% of the dry cargoes to U.S. and 
Coalition Forces in Iraq and Afghanistan since 2008.19  
Indeed, a robust domestic maritime industry is essen-
tial to American military readiness and strength.20 

By exposing vessel owners and operators to puni-
tive damages for claims of unseaworthiness, the deci-
sion below creates “devastating potential for harm” to 
the industry and the national economy, environment, 
and security.  Pacific Mut. Life Ins. Co. v. Haslip, 499 
U.S. 1, 42 (1991) (O’Connor, J., dissenting).  Punitive 
damages may substantially increase any eventual dam-
ages award rendered in maritime cases.  See Exxon 
Shipping Co. v. Baker, 554 U.S. 471, 513 (2008); 

                                                 
15 The Foundation of American Seapower 12-13. 
16 Id. at 14; American Maritime Partnership, What We Do, at 

https://www.americanmaritimepartnership.com/about-amp/what-
we-do/ (last visited Sept. 22, 2017). 

17 The Foundation of American Seapower 4, 7, 11, 15. 
18 Id. at 15. 
19 Id. at 16-17. 
20 Id. at 16-18. 
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Clausen v. Icicle Seafoods, Inc., 272 P.3d 827, 834-836 
(Wash. 2012).  As Judge Clement explained in McBride, 
the increased cost to owners and operators resulting 
from potential liability for punitive damages are likely 
to “be eventually passed along to consumers,” whether 
private or governmental.  768 F.3d at 401; see also, e.g., 
In re Korean Air Lines Disaster of Sept. 1, 1983, 932 
F.2d 1475, 1490 (D.C. Cir. 1991) (“The award of punitive 
damages … would increase the amount of litigation, the 
cost of insurance, and ultimately the price of air trans-
portation.”).  And “[g]iven the sizeable percentages of 
the world’s goods that travel on ships, … the decision in 
this case needs to have only the minutest impact on 
shipping prices to have a significant aggregate cost for 
consumers.”  McBride, 768 F.3d at 401 (Clement, J., con-
curring).  Faced with higher prices, consumers may 
choose to buy less, and manufacturers, distributors, and 
exporters may shift to other modes of transportation, 
which may be less environmentally friendly and which 
cannot substitute for the maritime industry’s role in sup-
porting U.S. military and homeland security operations. 

B. The decision below is highly problematic not on-
ly because of the potential adverse consequences to the 
economy, environment, and national security, but also 
because it contravenes “the constitutionally based prin-
ciple that federal admiralty law should be a system of 
law coextensive with, and operating uniformly in, the 
whole country.”  Miles, 498 U.S. at 27 (quotation marks 
omitted); see also The Lottawanna, 88 U.S. 558, 575 
(1874).  As explained above, the Washington Supreme 
Court’s decision creates inconsistency between the State 
of Washington on the one hand and the First, Second, 
Fifth, and Sixth Circuits and the States of Texas and 
Florida on the other hand.  Supra p. 8.  It also creates 
inconsistency between claims based on negligence and on 
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unseaworthiness, as well as between personal injury and 
wrongful death actions.  Supra pp. 12-15, 19-20, 22.  Just 
as “no [state] legislation is valid if it … interferes with 
the proper harmony and uniformity of [general mari-
time] law,” Southern Pac. Co. v. Jensen, 244 U.S. 205, 
216 (1917), a state court decision with like effect—such 
as the decision below—cannot be allowed to stand.  

C. In light of these consequences, the Court can 
and should take jurisdiction under 28 U.S.C. §1257(a) to 
hear this case now, even though the decision below al-
lowed respondent’s claim for punitive damages to pro-
ceed in the state trial court.  The Court has not admin-
istered Section 1257’s requirement of a final state-court 
judgment in “a mechanical fashion,” but rather has “re-
curringly encountered situations … in which [it] treat-
ed the decision on the federal issue as a final judgment 
for the purposes of 28 U.S.C. §1257 and has taken juris-
diction without awaiting the completion of the addi-
tional proceedings anticipated in the lower state 
courts.”  Cox Broad. Corp. v. Cohn, 420 U.S. 469, 477 
(1975).  That approach is fitting here. 

First, the Washington Supreme Court’s “judgment 
is plainly final” on the federal issue of whether punitive 
damages are available in an unseaworthiness action 
“and is not subject to further review in the state 
courts.”  Cox Broad., 420 U.S. at 485.  Second, this issue 
is a purely legal one that is “separate and independent” 
from other issues in the case.  Id. at 483-484.   

Third, “immediate rather than delayed review 
would be the best way to avoid the mischief of economic 
waste” should the parties have to fully litigate petition-
ers’ liability for punitive damages now only for this 
Court to later hold that they are unavailable as a mat-
ter of law.  Cox Broad., 420 U.S. at 477-478.  Fourth, 
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there is a substantial risk that “later review of [this] 
issue cannot be had.”  Id. at 481.  If petitioners ulti-
mately prevail on the merits of respondent’s unseawor-
thiness claim or on the merits of his punitive damages 
claim, the Washington Supreme Court’s decision recog-
nizing the availability of punitive damage would persist 
without review by this Court.  Further, the prospect of 
a large punitive damages award could itself short-
circuit this Court’s later review by increasing the pres-
sure for a settlement.  See Lust v. Sealy, Inc., 383 F.3d 
580, 590-591 (7th Cir. 2004) (punitive damages act as “a 
means of coercing settlement”); Seamon, An Erie Ob-
stacle to State Tort Reform, 43 Idaho L. Rev. 37, 89 
(2006) (“[T]he mere pleading of a large punitive damage 
request can force a defendant to settle the case quickly 
and on unfavorable terms.”). 

And fifth, “a refusal immediately to review the 
state court decision might seriously erode federal poli-
cy,” Cox Broad., 420 U.S. at 483—here, the constitu-
tional policy to ensure the harmony and uniformity of 
admiralty law around the country.  Particularly given 
the potentially serious consequences to the national 
economy, environment, and security that the decision 
below threatens, “it would be intolerable to leave unan-
swered … [such] an important question” of federal mar-
itime law that demands a consistent position across all 
jurisdictions.  Id. at 485 (quotation marks omitted); see 
also North Dakota State Bd. of Pharmacy v. Snyder’s 
Drug Stores, Inc., 414 U.S. 156, 159 (1973) (“there [has] 
been a departure from this requirement of finality for 
federal appellate jurisdiction” “where intermediate rul-
ings may carry serious public consequences”).   

Indeed, just like this case, Townsend arose from a 
denial of a motion to dismiss a punitive damages claim.  
557 U.S. at 408.  Although that case came to this Court 
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from a federal court of appeals and therefore was not 
governed by §1257(a), this Court’s decision to grant 
certiorari to resolve a lower-court split about the avail-
ability of punitive damages in maintenance and cure 
actions confirms the imperative for immediate review 
of decisions that disrupt the uniformity of maritime 
law.  See Beacon Theatres, Inc. v. Westover, 359 U.S. 
500, 501 (1959) (granting certiorari of interlocutory rul-
ing by circuit court because issue presented was “of 
such importance and occupies so firm a place in our his-
tory and jurisprudence that any seeming curtailment of 
the right to a jury trial should be scrutinized with the 
utmost care”). 

CONCLUSION 

The petition for a writ of certiorari should be 
granted.  Alternatively, the Court should grant the pe-
tition in Touchet v. Estis Well Service, LLC, No. 17-346 
(U.S. filed Sept. 5, 2017), and hold this petition pending 
disposition of that case.   

Respectfully submitted. 
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SUMMARY*

Maritime Law

Affirming the district court’s denial of the defendant’s
motion to strike a prayer for punitive damages, the panel held
that punitive damages are awardable to seamen for their own
injuries in general maritime unseaworthiness actions.

Disagreeing with the Fifth Circuit, the panel concluded
that Miles v. Apex Marine Corp., 498 U.S. 19 (1990), did not
implicitly overrule the holding of Evich v. Morris, 819 F.2d
256 (9th Cir. 1987), that punitive damages are an available
remedy for unseaworthiness claims.
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OPINION

KLEINFELD, Senior Circuit Judge:

We address the availability of punitive damages for
unseaworthiness.

This case comes to us on a 28 U.S.C. § 1292(b)
certification for interlocutory appeal.  The district court
certified the appeal, and we granted permission for it. 
District courts within our circuit have divided on the
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substantive issue,1 as have the circuits,2 and the issue is of
considerable importance in maritime law.

Facts

The case comes to us on the pleadings and nothing else. 
The district court denied a motion to strike the portion of the
prayer seeking punitive damages for unseaworthiness.  We
therefore take our facts from the complaint.  They are not
proved, and we intimate no view as to whether punitive
damages may ultimately turn out to be appropriate.

The plaintiff, Christopher Batterton, was a deckhand on
a vessel owned and operated by the defendant, Dutra Group. 
While Batterton was working on the vessel in navigable
waters, a hatch cover blew open and crushed his left hand. 
Pressurized air was being pumped into a compartment below
the hatch cover, and the vessel lacked an exhaust mechanism
to relieve the pressure when it got too high.  The lack of a
mechanism for exhausting the pressurized air made the vessel
unseaworthy and caused permanent disability and other
damages to Batterton.

1 Compare, e.g., Rowe v. Hornblower Fleet, No. C-11-4979 JCS,
2012 WL 5833541, at *900 (N.D. Cal. Nov. 16, 2012) and Wagner v.
Kona Blue Water Farms, LLC, 2010 A.M.C. 2469, 2483 (D. Haw. Sept.
13, 2010) with Jackson v. Unisea, Inc., 824 F. Supp. 895, 897–98 (D.
Alaska 1992) and Complaint of Aleutian Enter., Ltd., 777 F. Supp. 793,
796 (W.D. Wash. 1991).

2 Compare Evich v. Morris, 819 F.2d 256, 258 (9th Cir. 1987),
overruling on other grounds acknowledged by Saavedra v. Korean Air
Lines Co., 93 F.3d 547, 553–54 (9th Cir. 1996) and Self v. Great Lakes
Dredge & Dock Co., 832 F.2d 1540, 1550 (11th Cir. 1987) with McBride
v. Estis Well Service, 768 F.3d 382, 384 (5th Cir. 2014) (en banc) and
Horsley v. Mobil Oil Corp., 15 F.3d 200, 203 (1st Cir. 1994).
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Analysis

The only question before us is whether punitive damages
are an available remedy for unseaworthiness claims.  We
answered it in Evich v. Morris.3  That would be the end of the
case, except that Dutra contends, and the Fifth Circuit
agrees,4 that the later Supreme Court decision in Miles v.
Apex Marine Corp.5 implicitly overrules Evich.

In Evich we squarely held that “[p]unitive damages are
available under general maritime law for claims of
unseaworthiness, and for failure to pay maintenance and
cure.”6  We distinguished Jones Act claims, where punitive
damages are unavailable.7  The standard for punitive
damages, we held, was “conduct which manifests ‘reckless or
callous disregard’ for the rights of others . . . or ‘gross
negligence or actual malice [or] criminal indifference.’”8

Evich was a wrongful death case, not an injury case.9  But
we did not speak to whether there might be any distinction

3 819 F.2d at 258.

4 See McBride, 768 F.3d at 384.

5 498 U.S. 19 (1990).

6 819 F.2d at 258 (citations omitted).

7 Id.

8 Id. at 258–59 (quoting Protectus Alpha Nav. Co. v. N. Pac. Grain
Growers, Inc., 767 F.2d 1379, 1385 (9th Cir. 1985)).

9 Id. at 258.
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regarding the availability of punitive damages according to
whether the seaman had died.  Generally, the availability of
damages is more restricted in wrongful death cases than in
injury cases.  So without authority to the contrary, we have no
reason to distinguish Evich and limit its holding to wrongful
death cases.  No party has suggested that we do so.

Under Miller v. Gammie,10 we must follow Evich unless
it is “clearly irreconcilable” with the Supreme Court’s
decision in Miles.11  Miles holds that loss of society damages
are unavailable in a general maritime action for the wrongful
death of a seaman and that lost future earnings are
unavailable in a general maritime survival action.12  That is
because wrongful death damages are limited to “pecuniary
loss”13 and because “[t]he Jones Act/[Federal Employers’
Liability Act] survival provision limits recovery to losses
suffered during the decedent’s lifetime.”14

The Supreme Court’s more recent decision in Atlantic
Sounding Co. v. Townsend15 speaks broadly:  “Historically,
punitive damages have been available and awarded in general

10 335 F.3d 889 (9th Cir. 2003).

11 Id. at 893.

12 Miles, 498 U.S. at 37.

13 Id. at 32.

14 Id. at 36.

15 557 U.S. 404 (2009).
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maritime actions, including some in maintenance and cure.”16 
Unseaworthiness is a general maritime cause of action.17 
Townsend reads Miles as limiting the availability of damages
for loss of society and lost future earnings18 and holds that
Miles does not limit the availability of punitive damages in
maintenance and cure cases.19  By implication, Townsend
holds that Miles does not limit the availability of remedies in
other actions “under general maritime law,”20 which includes
unseaworthiness claims.

Arguably, Townsend leaves room for a distinction
between maintenance and cure claims and unseaworthiness
claims.  The Court recognizes that “remedies for negligence,
unseaworthiness, and maintenance and cure have different
origins and may on occasion call for application of slightly
different principles and procedures.”21  But nothing in
Townsend’s reasoning suggests that such a distinction would
mean that a limitation ought to be made on the availability of
punitive damages as a remedy for general maritime
unseaworthiness claims.

16 Id. at 407.

17 See id. at 419; see also Miles, 498 U.S. at 29.

18 Townsend, 557 U.S. at 419.

19 Id.

20 Id. at 421.

21 Id. at 423 (quoting Fitzgerald v. U.S. Lines Co., 374 U.S. 16, 18
(1963)).
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So far our discussion suggests that Miles does not
overturn Evich, that Evich remains in force as controlling
circuit law, and that Evich’s holding that punitive damages
are available as a remedy for unseaworthiness claims is
undisturbed and binding.  Appellant’s arguments to the
contrary, though, are given force by McBride v. Estis Well
Service.22

McBride, a sharply divided Fifth Circuit en banc decision,
holds that “punitive damages are non-pecuniary losses”23 and
therefore may not be recovered under the Jones Act or under
the general maritime law.24  We held in another context in
Kopczynski v. The Jacqueline that “[p]unitive damages are
non-pecuniary” and so are not allowable under the Jones
Act.25  McBride has five extensive and scholarly opinions
addressing all sides of the question.  Six dissenters note that
Miles “addressed the availability of loss of society damages
to non-seamen under general maritime law, not punitive
damages,”26 and that “Townsend announced the default rule
that punitive damages are available for actions under the
general maritime law (such as unseaworthiness).”27

22 768 F.3d 382 (5th Cir. 2014) (en banc).

23 Id. at 384.

24 Id.

25 742 F.2d 555, 561 (9th Cir. 1984).

26 768 F.3d at 408–09 (Higginson, J., dissenting).

27 Id. at 413 n.16; see id. at 418.
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Well before our decision in Evich, the Supreme Court
addressed in Moragne v. States Marine Lines, Inc.28 whether
the general maritime law affords a cause of action for
wrongful death.  The Court overruled its 1886 decision that
it did not.29  Though Moragne concerns the availability of a
wrongful death action under the general maritime law, it
matters in our case, where the seaman did not die, because it
bears on how we should understand Miles.

Moragne holds that the denial of a wrongful death remedy
“had little justification except in primitive English legal
history.”30  Lord Ellenborough had held in Baker v. Bolton
that in “a Civil court, the death of a human being could not be
complained of as an injury.”31  The Court noted that there was
no good reason to maintain this “barbarous” view,32 let alone
extend it to the maritime law, the principles of which
“included a special solicitude for the welfare of those men
who undertook to venture upon hazardous and unpredictable
sea voyages.”33  In any event, the common law rule had been
overturned in England by Lord Campbell’s Act, in American
states by wrongful death statutes, and in our federal law by
the Federal Employers’ Liability Act, the Death on the High

28 398 U.S. 375 (1970).

29 Id. at 409 (overruling The Harrisburg, 119 U.S. 199 (1886)).

30 Id. at 379.

31 Id. at 383 (quoting Baker v. Bolton, 1 Camp. 493, 170 Eng. Rep.
1033 (1808)).

32 Id. at 381.

33 Id. at 387.
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Seas Act, and the Jones Act.34  The Court noted that its
“transformation of the shipowner’s duty to provide a
seaworthy ship into an absolute duty not satisfied by due
diligence” had made unseaworthiness doctrine “the principal
vehicle for recovery by seamen for injury or death.”35  It
concluded that the limitations of the Death on the High Seas
Act did not preclude the availability of a wrongful death
remedy under the general maritime law where the Act did not
apply.36

Three years after our decision in Evich, the Supreme
Court decided Miles v. Apex Marine Corp.37  Miles was a
wrongful death case.38  The immediate issues before the Court
were whether the parent of a deceased seaman could recover
under the general maritime law for loss of society and
whether a seaman’s lost future earnings claim survived his
death.39  A fellow crew member had stabbed a seaman to
death.40  His mother brought a Jones Act negligence claim for
failure to prevent the deadly assault and a general maritime
unseaworthiness claim for hiring an unfit crew member.41 

34 Id. at 389–90, 394.

35 Id. at 399.

36 Id. at 402.

37 498 U.S. 19 (1990).

38 Id. at 21.

39 Id. at 23.

40 Id. at 21.

41 Id.
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Among other things, she sought loss of society, lost future
income, and punitive damages.42  The jury, though it found
negligence, rejected the unseaworthiness claim, returning a
verdict that the ship was seaworthy.43  The Fifth Circuit
reversed, holding that because of the extraordinarily violent
disposition of the fellow crewman, the ship was unseaworthy
as a matter of law.44

Miles declined to limit Moragne to its facts.45  The Court
noted that the “Jones Act evinces no general hostility to
recovery under maritime law.”46  It does not “disturb
seamen’s general maritime claims for injuries resulting from
unseaworthiness.”47  Nor does it “preclude the recovery for
wrongful death due to unseaworthiness.”48  The permissibility
of a punitive damages award was not before the Court, just
loss of society and of future earnings.49

The basis for Dutra’s argument that Miles implicitly
overturns Evich is Miles’s discussion of damages.  Noting
that the Death on the High Seas Act limited the availability of

42 Id. at 21–22.

43 Id. at 22.

44 Id.

45 Id. at 27.

46 Id. at 29.

47 Id.

48 Id.

49 See id. at 23.
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damages for wrongful death to “pecuniary loss sustained by
the persons for whose benefit the suit is brought,”50 the Court
held that damages “for non-pecuniary loss, such as loss of
society, in a general maritime action” are barred.51  Likewise,
Lord Campbell’s Act, which is the basis for most state and
federal statutes for wrongful death recovery, had long been
interpreted to provide recovery only for pecuniary loss.52 
And so the Court concluded that the Jones Act, too, having
inherited the Supreme Court’s interpretation in Vreeland of
Lord Campbell’s Act and the Federal Employers’ Liability
Act, also limited recovery to “pecuniary loss.”53  The Court
therefore held that “there is no recovery for loss of society in
a general maritime action for the wrongful death of a Jones
Act seaman.”54

But it is not apparent why barring damages for loss of
society should also bar punitive damages.  Miles itself
suggests no such broad interpretation of “pecuniary loss”—it
expressly notes that the Jones Act “evinces no general
hostility to recovery under maritime law” and “does not
disturb seamen’s general maritime claims for injuries

50 Id. at 31 (quoting then 46 U.S.C. App. § 762, now 46 U.S.C. App.
§ 30303).

51 Id.

52 Id. at 32.

53 Id. (citing Michigan Cent. R. Co. v. Vreeland, 227 U.S. 59, 69–71
(1913)).

54 Id. at 33.

  Case: 15-56775, 01/23/2018, ID: 10734099, DktEntry: 62-1, Page 12 of 18



BATTERTON V. DUTRA GROUP 13

resulting from unseaworthiness.”55  Lord Campbell’s Act and
its progeny provide an opportunity for a sailor’s widow and
children to recover the money that they were deprived of by
his death.  That is what “pecuniary loss” means: loss of
money.56  Non-pecuniary damages have long been understood
to mean claims for such injuries as physical pain, mental
anguish, or humiliation,57 as well as loss of consortium. 
Punitive damages, allowed by Evich, are not “pecuniary
loss.”  Though they are pecuniary, that is, like all damages,
for money, they are not for loss.  They are punitive, not
compensatory.  Their relationship to loss is that they may not
exceed some multiple of the compensatory damages.58

That a widow may not recover damages for loss of the
companionship and society of her husband has nothing to do
with whether a ship or its owners and operators deserve
punishment for callously disregarding the safety of seamen. 
One might reasonably argue that loss of society is more
important than such punishment, or that such punishment is
more important than loss of society.  However, it cannot
reasonably be argued that they are both compensation for
“loss.”  If they were, they would fall within the rubric of
compensatory damages, not punitive damages.

55 Id. at 29.

56 See Pecuniary and Pecuniary Damages, BLACK’S LAW

DICTIONARY (10th ed. 2014).

57 CHARLES T. MCCORMICK, HANDBOOK ON THE LAW OF DAMAGES

105 (West 1935).

58 See, e.g., Exxon Shipping Co. v. Baker, 554 U.S. 471, 513–15
(2008).
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Following Miles, we held in Smith v. Trinidad Corp. that
loss of consortium damages are unavailable to the wives of
injured mariners in their own actions under the Jones Act or
general admiralty law.59  And we noted in Chan v. Society
Expeditions, Inc. that neither the general maritime law nor the
Jones Act permits recovery for loss of society for the
wrongful death of a seaman, nor does the Jones Act permit it
for injury.60  Neither speaks to punitive damages.

Whatever room might be left to support broadening Miles
to cover punitive damages was cut off by the Supreme
Court’s decision in Atlantic Sounding Co. v. Townsend.61  The
shipowner in Townsend argued that Miles barred punitive
damages for willful failure to pay maintenance and cure.62 
The Court noted that “[h]istorically, punitive damages have
been available and awarded in general maritime actions.”63 
It found “that nothing in Miles or the Jones Act eliminates
that availability.”64  Unseaworthiness is a general maritime
action long predating the Jones Act.65

59 992 F.2d 996 (9th Cir. 1993).

60 39 F.3d 1398, 1407 (9th Cir. 1994).

61 557 U.S. 404 (2009).

62 Id. at 418–19.

63 Id. at 407.

64 Id.

65 See id. at 419; see also Miles, 498 U.S. at 29; Tabingo v. Am.
Triumph LLC, 391 P.3d 434, 438–40 (Wash. 2017).
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It is true, as Dutra contends, that Miles, taken alone, might
arguably be read to suggest that the available damages for a
general maritime unseaworthiness claim by an injured
seaman should be limited to those damages permissible under
the Jones Act for wrongful death.  But that is a stretch.  The
remark upon which Dutra relies is Miles’s justification for its
narrower conclusion: “that there is no recovery for loss of
society in a general maritime action for the wrongful death of
a Jones Act seaman.”66  Dutra takes that narrow remark out of
context and reads it expansively.67  Miles’s juxtaposition of
the terms “pecuniary” and “non-pecuniary loss” was with
reference to loss of society, not punitive damages.68  Miles did
not address punitive damages.  It expressly noted that the
Jones Act “evinces no general hostility to recovery under

66 Miles, 498 U.S. at 33.

67 Miles states:

The Jones Act also precludes recovery for loss of
society in this case.  The Jones Act applies when a
seaman has been killed as a result of negligence, and it
limits recovery to pecuniary loss.  The general maritime
claim here alleged that Torregano had been killed as a
result of the unseaworthiness of the vessel.  It would be
inconsistent with our place in the constitutional scheme
were we to sanction more expansive remedies in a
judicially created cause of action in which liability is
without fault than Congress has allowed in cases of
death resulting from negligence.  We must conclude
that there is no recovery for loss of society in a general
maritime action for the wrongful death of a Jones Act
seaman.

Id. at 32–33.

68 See id. at 31–33.
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maritime law” and “does not disturb seamen’s general
maritime claims for injuries resulting from
unseaworthiness.”69  Miles further holds that lost future
earnings are unavailable in a general maritime survival
action.70  But that is because “[t]he Jones Act/[Federal
Employers’ Liability Act] survival provision limits recovery
to losses suffered during the decedent’s lifetime.”71

It is also true, as Dutra argues, that if we were to interpret
Miles broadly and Townsend narrowly, as the Fifth Circuit
has in McBride, then we might infer that Miles implicitly
overruled Evich.  But we would then have to disregard
Miles’s statement that the Jones Act “does not disturb
seamen’s general maritime claims for injuries resulting from
unseaworthiness.”72  The Fifth Circuit’s leading opinions in
McBride are scholarly and carefully reasoned, but so are the
dissenting opinions, which to us are more persuasive.

Starting with Lord Campbell’s Act, and continuing
through the Federal Employers’ Liability Act, the Death on
the High Seas Act, and the Jones Act, wrongful death is a
statutory cause of action.73  There is no way to compensate a
dead seaman for the wrong done to him.  Compensation for
his survivors is generally limited by statute to their resulting

69 Id. at 29.

70 Id. at 36.

71 Id.

72 Id. at 29.

73 Id. at 31–32.
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“pecuniary loss.”74  These limitations, based on the restrictive
recoveries permitted for wrongful death, have no application
to general maritime claims by living seamen for injuries to
themselves.  The Townsend Court made this distinction when
addressing maintenance and cure actions,75 and there is no
persuasive reason to distinguish maintenance and cure actions
from unseaworthiness actions with respect to the damages
awardable.  The purposes of punitive damages, punishment
and deterrence,76 apply equally to both of these general
maritime causes of action.  Nor are punitive damages
compensation for a pecuniary or non-pecuniary “loss,” as
described in Miles.77  They are not compensation for loss at
all.  One might argue for or against the desirability of
punitive damages, but unless Congress legislates on the
matter, their availability is clearly established not only in
Townsend78 but also in Baker.79  They have been recognized

74 Id. at 31, 32 (citing Vreeland, 227 U.S. at 69–71).

75 557 U.S. at 419–20.

76 See Exxon Shipping Co., 554 U.S. at 492–93.

77 See 498 U.S. at 30–33.

78 557 U.S. at 407 (“Historically, punitive damages have been
available and awarded in general maritime actions . . . .  We find that
nothing in Miles or the Jones Act eliminates that availability.”).

79 554 U.S. at 489–90, 515 (noting that the issue of punitive damages
in maritime law “falls within a federal court’s jurisdiction to decide in the
manner of a common law court, subject to the authority of Congress to
legislate otherwise if it disagrees with the judicial result,” and allowing an
award of punitive damages).
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as proper in appropriate circumstances since The Amiable
Nancy.80

Conclusion

The district court correctly denied Dutra’s motion to
strike the prayer for punitive damages.  They are indeed
awardable to seamen for their own injuries in general
maritime unseaworthiness actions.  Under Miller v.
Gammie,81 we cannot treat Evich as overruled by Miles unless
Miles is “fundamentally inconsistent with the reasoning”82 of
Evich and Evich is “clearly irreconcilable”83 with Miles.  It is
not.  Under the Miller standard, Evich remains good law. 
And under Townsend, we would reach the same conclusion
Evich did, even if we were not bound by Evich.

AFFIRMED.

80 16 U.S. (3 Wheat.) 546 (1818).

81 335 F.3d 889 (9th Cir. 2003).

82 Id. at 892.

83 Id. at 893.
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