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Legislation
An attempted legislative change, to do away with concurrent jurisdiction in South Carolina, has
failed yet again. However, the silver lining to that cloud, which continues to hang over the
Longshore industry in that state, is the negotiators did end up with a bill that appears on its way
to passing, that will codify a dollar-for-dollar credit for all benefits paid under the LHWCA
if/when a claimant attempts to double dip and pursue a South Carolina state claim. The bill is
S642. My sincere thanks to Brian McElreath, of Lueder, Larkin & Hunter, PC, Mt. Pleasant, SC,
for bringing this information to my attention.

On March 12,2019, Representative Crist (D-FL) introduced the Fairness in Federal Drug Testing
Under State Laws Act (H.R. 1687) to amend title 5, United States Code, to remove limitations on
Federal employment for an individual legally using marijuana under the law of the State in
which the individual resides, and for other purposes.

On February 6, 2019, Resident Commissioner Gonzalez-Colon (R-PR) introduced a bill (H.R.
1014) to amend the Outer Continental Shelf Lands Act to apply to territories of the United
States, to establish offshore wind lease sale requirements, to provide dedicated funding for coral
reef conservation, and for other purposes.

The Federal Civil Penalties Inflation Adjustment Act Improvements Act of 2015 requires the
Department of Labor to annually adjust its civil money penalty levels for inflation by publishing
a final rule in the Federal Register. This rule will make small upward adjustments to the
penalties assessed by the Office of Workers’ Compensation Programs. Although the statutory
deadline for publication of the new rule is January 15, the Office of the Federal Register is
affected by a lapse in appropriations funding. Thus, publication of the rule has been delayed. The
rule will not go into effect until it is published in the Federal Register. The final rule was
subsequently published in the Federal Resister on January 23, 2019 at 84 FR 213.

On August 10, 2018, Delegate Bordallo (D-GU) introduced a bill (H.R. 6665) to amend the
Outer Continental Shelf Lands Act to apply to territories of the United States, to establish
offshore wind lease sale requirements, to provide dedicated funding for coral reef conservation,
and for other purposes.

President Donald Trump issued an executive order eliminating the competitive examination and
selection procedures for appointing administrative law judges, citing “sound policy reasons” for
making the exception in the wake of the U.S. Supreme Court’s Lucia v. SEC ruling last month.
Also note that the Order provides: Except as required by statute, the Civil Service Rules and
Regulations shall not apply to removals from positions listed in Schedules A, C, D, or E (E is
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applicable to ALJs).

On June 5, 2018, Representative McEachin (D-VA) introduced a bill (H.R. 6008) to amend the
Outer Continental Shelf Lands Act to withdraw the outer Continental Shelf in the Mid-Atlantic
planning area from disposition, and for other purposes.

Department of Labor
The Office of Administrative Law Judges (OALJ) Headquarters, and the Washington DC
District Office, were closed from March 27, 2019 through April 17, 2019 because of the
inaccessibility of the office space at 800 K St NW, Washington, DC. The OALJ Headquarters
and Washington, DC District Office have now stood up operations in an alternative location.
Although judges and staff are still unable to permanently access offices at 800 K St, NW, and
telephone calls will only be returned on an intermittent basis, the Headquarters and District
Office are now able to receive faxes at 202-693-7365 and mail addressed to the 800 K St NW
location.  The Chief Judge has issued an Administrative Order regarding Suspension and
Extension of Filing Due Dates During Temporary Closure of Washington, DC Office.

On February 1, 2019, the Director, OWCP  filed a brief in the case of Zumwalt v. National Steel
& Shipbuilding Company, et al. Case No. 18-72257, currently pending before the Ninth Circuit
Court of Appeal. The brief urged the court to deny the petition for review and affirm the Board’s
holing that the claimant’s motion for reconsideration of the ALJ’s attorney-fee decision was
untimely.

On January 31, 2019, the Director, OWCP filed a brief in the case of Bussanich v. Ports
America, et al. Case No. 18-71189, currently pending before the Ninth Circuit Court of Appeal.
The brief addressed the basic tenets of administrative law, which required petitioner to raise his
Appointments Clause challenge before the agency. His proffered reasons for not doing so were
held meritless. The court was urged to hold that petitioner forfeited his right to challenge the
ALJ’s authority under the Appointments Clause. 

The Congressional Research Service issued a report concerning the Longshore and Harbor
Workers’ Compensation Act (LHWCA) with an overview of workers’ compensation for certain
private-sector maritime workers. 

On July 23, 2018, the Solicitor filed a brief in the case of Dominguez v. Bethlehem Steel
Corporation, et al., opposing the widow’s Motion for Vacatur based upon the improper
appointment of Longshore Division Administrative Law Judges. The Director argued that the
petitioner forfeited her Appointments Clause challenge by failing to raise it before the agency.

Effective October 1, 2018, the new NAWW is $755.38, a 2.65% increase over last year. This
means that the new maximum weekly compensation rate under the Longshore Act is $1,510.76
(twice the NAWW), and the new minimum weekly compensation rate is $377.69 (one-half the
NAWW). Additional information can be found at the Department Of Labor website.
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The Office of Workers’ Compensation Programs has issued a Final Rule governing the Black
Lung Disability Trust Fund’s payment of medical benefits under the Black Lung Benefits Act.
The final rule adopts modern payment formulas for physicians, hospitals and other providers that
are derived from the formulas used in the Medicare program. These formulas are also similar to
those used by other OWCP programs (e.g., Federal Employees Compensation and Energy
Employees Occupational Illness Compensation programs); codifies the black lung program’s
current practices for the payment of prescription drugs and the submission of medical bills for
payment; provides greater clarity about fees paid to providers, which should speed processing
and payment of benefits as well as make it easier for the Trust Fund to obtain reimbursement
from coal companies; and prohibits providers from seeking additional payments from miners for
covered services that have been paid by the Trust Fund. The regulations will be effective August
31, 2018.

On April 19, 2018, the Longshore Division of the Office of Workers’ Compensation Programs
published a final rule, at 83 FR 17287, which contained regulations implementing the Longshore
and Harbor Workers’ Compensation Act’s provisions on maximum and minimum amounts of
compensation payable. These regulations attempt to clarify how the Department interprets and
applies these provisions in accordance with several court decisions to ensure injured workers are
compensated properly and insurers and employers are aware of their responsibilities. In addition,
the rule implements the Act’s annual compensation-adjustment mechanism for permanent total
disability compensation and death benefits. This rule becomes effective May 21, 2018.

Supreme Court of the United States
On December 21, 2018, a petition for certiorari was filed with the U.S. Supreme Court in the
case of Peterson v. NCL (Bahamas) Ltd. , Docket No. 18-832. The question presented is,
“Whether spouses of personal injury plaintiffs are entitled to recover loss of consortium damages
under general maritime law in light of this Court's holding in American Export Lines v. Alvez,
446 U.S. 274 (1980), answering that question in the affirmative.

On January 11, 2019, the U.S. Supreme Court granted the petition for certiorari filed in the case
of Parker Drilling Management Services, Ltd . v. Newton, Docket No. 18-389. The question
presented is, “Whether, under OCSLA, state law is borrowed as the applicable federal law only
when there is a gap in the coverage of federal law, as the Fifth Circuit has held, or whenever
state law pertains to the subject matter of a lawsuit and is not preempted by inconsistent federal
law, as the Ninth Circuit has held.”

The U.S. Supreme Court has granted the petition for writ of certiorari in the case of The Dutra
Group v. Batterton, Docket No. 18-266. The question presented to the Court is, “Whether
punitive damages may be awarded to a Jones Act seaman in a personal injury suit alleging a
breach of the general maritime duty to provide a seaworthy vessel.” Numerous amicus briefs
were filed on behalf of both the petitioner and the respondent. The Court heard oral argument on
March 25, 2019 and the Court’s opinion is expected prior to the June recess..

On December 10, 2018, the U.S. Supreme Court denied the petition for certiorari in the case of
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Liberty Mutual Ins. Co., et al. V. Carrizo Oil & Gas, Inc., Docket No. 18-436. The question
presented to the Court was, “Is a contract to provide services to oil wells located on fixed
platforms in navigable waters within a State a ‘maritime’ contract when a vessel played a
substantial role in the performance of the contract?” 

On October 3, 2018, a petition for certiorari was filed with the U.S. Supreme Court in the case of
Liberty Mutual Insurance Co. v. Carrizo Oil & Gas, Inc., Docket No. 18-436. The question
presented is, “Is a contract to provide services to oil wells located on fixed platforms in
navigable waters within a State a ‘maritime’ contract when a vessel played a substantial role in
the performance of the contract?”

On September 24, 2018, a petition for writ of certiorari was filed with the U.S. Supreme Court in
the case of Parker Drilling Management Services v. Newton, Docket No. 18-389. The question
presented to the Court is, “Whether, under OCSLA, state law is borrowed as the applicable
federal law only when there is a gap in the coverage of federal law, as the Fifth Circuit has held,
or whenever state law pertains to the subject matter of a lawsuit and is not preempted by
inconsistent federal law, as the Ninth Circuit has held.”

ALJs ARE UNITED STATES OFFICERS  SUBJECT TO THE APPOINTMENTS  CLAUSE
LUCIA, ET AL. V. SECURITIES AND EXCHANGE COMMISSION

This decision by the United States Supreme Court impacts administrative law judges serving in
the Department of Labor who adjudicate claims under the Longshore and Harbor Workers’
Compensation Act and the Defense Base Act. Citing Freytag’s the Court held that the
Commission’s ALJs, like the Tax Court’s special trial judges (STJs) , hold a continuing office
established by law. SEC ALJs receive a career appointment to a position created by statute, and
they exercise the same significant discretion when carrying out the same important function as
STJs do. Both sets of officials have all the authority needed to ensure fair and orderly adversarial
hearings—indeed, nearly all the tools of federal trial judges. The Commission’s ALJs, like the
Tax Court’s STJs, “take testimony,” “conduct trials,” “rule on the admissibility of evidence,”
and “have the power to enforce compliance with discovery orders.” So point for point from
Freytag’s list, SEC ALJs have equivalent duties and powers as STJs in conducting adversarial
inquiries. Moreover, at the close of proceedings, SEC ALJs issue decisions much like that in
Freytag. STJs prepare proposed findings and an opinion adjudicating charges and assessing tax
liabilities. Similarly, the Commission’s ALJs issue initial decisions containing factual findings,
legal conclusions, and appropriate remedies. And what happens next reveals that the ALJ can
play the more autonomous role. In a major Tax Court case, a regular Tax Court judge must
always review an STJ’s opinion, and that opinion comes to nothing unless the regular judge
adopts it. By contrast, the SEC can decide against reviewing an ALJ’s decision, and when it does
so the ALJ’s decision itself “becomes final” and is “deemed the action of the Commission. The
Court also found that one who makes a timely challenge to the constitutional validity of the
appointment of an officer who adjudicates his case is entitled to relief. Lucia made just such a
timely challenge. And the “appropriate” remedy for an adjudication tainted with an appointments
violation is a new “hearing before a properly appointed” official. The Court held that official
could not be the same ALJ that originally heard Lucia’s case, even that ALJ had subsequently
received a constitutional appointment. (US Sup. Ct., June 21, 2018) 2018 U.S. LEXIS 3836
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On May 14, 2018, the U.S. Supreme Court granted the petition for certiorari in the case of Air
and Liquid Systems Corp., et al v. Devries, et al., Docket No. 17-1104. The question presented
is, “Can products-liability defendants be held liable under maritime law for injuries caused by
products that they did not make, sell, or distribute?”

Circuit Courts

1st Circuit

NO SUCCESSFUL PROSECUTION; NO ATTORNEY FEES DUE
PEÑA-GARCIA V. DIRECTOR, OWCP, ET AL. [CALZADILLA CONSTRUCTION CORP.]

This case raised the question of what is a "successful prosecution" in a claim for benefits under
the Longshore and Harbor Workers' Compensation Act, so as to warrant an award of attorney's
fees to a claimant. After suffering an alleged back injury, while working for Calzadilla
Construction Corporation, Luis Peña-Garcia sought coverage for spinal surgery. Calzadilla's
insurer, IMS Insurance Company of Puerto Rico, said it would pay for such surgery in Puerto
Rico, where Peña's surgeon was willing and able to perform it. Peña rejected that and said the
surgery must be at Beth Israel Spine Institute in New York. Peña then filed a claim for medical
compensation for surgery in New York against Calzadilla and IMS under the LHWCA. An ALJ
determined that Calzadilla and IMS had never refused to pay for the surgery and rejected Peña's
claim that it was necessary to perform his surgery in New York. Consequently, the ALJ later
held that Peña was not entitled to attorney's fees and costs. Peña filed a petition for
reconsideration on the issue of attorney's fees and costs, which was also denied. The Benefits
Review Board affirmed the denial of attorney's fees and costs. The BRB also denied a motion for
reconsideration filed by Peña. Peña then petitioned the circuit court for review of the Board's
decision. The appellate court found that the Board's decision was both correct and supported by
substantial evidence. Peña argued that under subsection (a) that he obtained a "successful
prosecution" because Calzadilla and IMS raised a complete challenge to his request for treatment
in New York. The appellate court rejected this argument, noting that subsection (a) is triggered
only when the employer or insurance carrier denies liability and refuses to pay the claimant "any
compensation." In fact, IMS was paying Peña some compensation in the form of medical
benefits before the claim was initiated, calling into question whether subsection (a) applied at all.
But the appellate court bypassed that question to address the surgery compensation issue. The
employer's actions did not amount to a refusal to pay "any compensation." Peña's argument
under subsection (b) also failed, doomed by this court's decision in Barker v. U.S. Dep't of
Labor, 138 F.3d 431 (1st Cir. 1998). The appellate court held that the petition for review was
without merit and denied the petition. (1st Cir, March 1, 2019) 2019 U.S. App. LEXIS 6368

2nd  Circuit

APPELLATE COURT DENIES PRO SE CLAIMANT’S PETITION FOR REVIEW
PATTON V. UNITED STATES DEPARTMENT OF LABOR, ET AL.
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William Patton, proceeding pro se, sought review of an order of the United States Department of
Labor Benefits Review Board affirming the denial of Patton's claim for disability and medical
benefits under the LHWCA, and the dismissal of his LHWCA discrimination claim. The
appellate court found that the ALJ correctly concluded that Patton's claim for disability benefits
for a hernia injury was untimely. Because Patton's claim accrued no later than the date of his
surgery, he was required to seek benefits under the LWHCA before November 2004. But he did
not file his disability claim until April 2008, well after the one-year limitations period expired.
The appellate court also found that the ALJ was correct that the LHWCA's tolling provision did
not apply. Though Patton's employer did not file the required report until May 2007, when
Patton submitted certain paperwork related to his injuries, substantial evidence supported the
ALJ's finding that the employer did not know Patton suffered a work-related injury until that
time. Therefore, section 930(f)'s tolling provision was never triggered. Accordingly, the claim
was time-barred. The appellate court likewise concluded that the ALJ's denial of disability
benefits for chronic obstructive pulmonary disease and an alleged work-related psychological
injury was supported by substantial evidence. With respect to Patton's COPD, the ALJ was
entitled to give substantial weight to the medical opinions, both of which concluded that Patton's
COPD was unlikely to have been caused or aggravated by his employment and to discount the
equivocal evidence provided as to Patton's alleged psychological injury, the ALJ was entitled to
rely on medical evidence suggesting that Patton suffers from an anxiety disorder that manifested
well before he began his employment, and to discount arguably conflicting evidence provided by
Patton's doctor, a general practitioner with no expertise in psychology. Finally, the appellate
court found that substantial evidence supported the ALJ's dismissal of Patton's LHWCA
discrimination claim. Patton failed to establish a prima facie case of discrimination because,
other than his own speculative testimony, he adduced no evidence that he was terminated to
prevent him from filing a worker's compensation claim. Accordingly, the ALJ properly
dismissed Patton's discrimination claim. The appellate court affirmed the Board's order and
denied the petition for review. (2nd Cir, December 17, 2018, UNPUBLISHED) 2018 U.S. App.
LEXIS 35260

APPELLATE COURT HOLDS BUNKER SUPPLIER MAY HAVE MARITIME LIEN 
U.S. OIL TRADING LLC V. M/V VIENNA EXPRESS, ET AL.

This case involved an appeal by U.S. Oil Trading LLC (USOT) from orders and partial final
judgments of the district court, rejecting claims by USOT that it was entitled to assert maritime
liens against vessels, owned or chartered by Hapag-Lloyd Aktiengesellschaft, to which USOT,
pursuant to arrangements with and among other entities, physically supplied marine fuel for
which USOT was not paid following the bankruptcies of the entities involved in the supply
contracts with USOT or Hapag. The district court denied USOT's motions for summary
judgment on its maritime-lien claims and entered partial final judgments dismissing those claims,
ruling that the claims were governed by the Commercial Instruments and Maritime Liens Act,
and that physical suppliers who were subcontractors were not entitled to maritime liens because
their fuel sales were not made on the order of the owner or a person authorized by the owner of
the vessel. On appeal, USOT contended principally that the district court erred in finding it was
not entitled to a maritime lien in the absence of a contractual or agency relationship with the
vessels or with an authorized entity specified in CIMLA, and that USOT was entitled to the liens
because Hapag's purchase orders specified that the physical supplier of the fuel was to be USOT.
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The appellate court concluded that purchase orders and admissions by Hapag in these actions
permitted a conclusion that Hapag directed that USOT be the subcontractor to supply the fuel,
thereby bringing USOT within an established exception that allowed maritime liens to be
asserted by subcontractors whose selection was controlled or directed by the vessel's
owner/charterer. Therefore, the appellate court vacated the judgments and remanded for trial on
the issue of whether Hapag directed that USOT be the physical supplier. The district court’s
judgment was vacated and the case was remanded. (2nd Cir, December 19, 2018) 2018 U.S. App.
LEXIS 35632

APPELLATE COURT HOLDS SUMMARY JUDGMENT WAS PREMATURE
NCL BAHAMAS V. OW BUNKER USA

In an unpublished decision, the US Court of Appeals for the Second Circuit vacated an award of
summary judgment in a bunker supplier dispute regarding the forum for arbitration, requiring
further consideration of contract terms.

3rd Circuit

NO ABUSE OF DISCRETION FOR DENYING FEE PETITION IN ITS ENTIRETY
CLEMENS V. NEW YORK CENTRAL MUTUAL FIRE INSURANCE COMPANY, ET AL.

Dissatisfied with New York Central Mutual Fire Insurance Company’s (NYCM). handling of his
insurance claim related to a serious car accident, Bernie Clemens filed suit against the company
in Pennsylvania state court, asserting a contractual under insured motorist claim and a claim
under the Pennsylvania Bad Faith Statute. After NYCM removed the case to federal court, the
parties settled the UIM claim for $25,000. The bad faith claim, meanwhile, proceeded to a week-
long trial, at the conclusion of which a jury found that NYCM had acted in bad faith in its
handling of the insurance claim and awarded Clemens $100,000 in punitive damages. After a
jury awarded him $100,000 in punitive damages under the Pennsylvania Bad Faith Statute,
Bernie Clemens submitted a petition for over $900,000 in attorney's fees from NYCM. The
district court denied this petition in its entirety, reasoning that it was not adequately supported
and that the requested amount was grossly excessive given the nature of the case. On appeal, the
appellate court found that the district court did not err in denying the fee petition from the insurer
in its entirety because the district court's lodestar calculation reduced the  requested fee by 87%;
and the fee petition was severely deficient as counsel did not maintain contemporaneous time
records for most of the litigation and recreated all of the records provided as part of the fee
petition. Additionally, many of the time entries submitted were so vague that there was no way
to discern whether the hours billed were reasonable. Some entries were, on their face,
unnecessary or excessive, and counsel neglected their burden of showing that their requested
hourly rates were reasonable in light of the prevailing rates in the community. Finding no abuse
of discretion on the part of the district court, the appellate court affirmed, taking the opportunity
to formally endorse a view already adopted by several other circuits—that is, where a fee-
shifting statute provides a court discretion to award attorney's fees, such discretion includes the
ability to deny a fee request altogether when, under the circumstances, the amount requested is
outrageously excessive. (3rd Cir, September 12, 2018) 2018 U.S. App. LEXIS 25803
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Updater Note: This isn't a Longshore case but I thought my readers may want to know about
it. The Third Circuit has held that in the context of fee-shifting statute, which I maintain the
Longshore Act is, the trial court may reject the requested attorney fee request outright if the
amount of the claimed fee is excessive. Thanks to John Kawczynski, of Field & Kawczynski,
South Amboy, NJ, for bringing this case to my attention.

THIRD CIRCUIT ADDRESSES COGSA AND FORUM SELECTION CLAUSES 
LIBERTY WOODS INTL, INC. V. THE MOTOR VESSEL OCEAN QUARTZ, T AL.

Liberty Woods International (LWI) brought suit for cargo damage sustained during a trip to
Camden, New Jersey, on the M/V Ocean Quartz. Liability for the damage was governed by the
carrier's bill of lading, which contained a forum selection clause requiring suit to be brought in
South Korea. LWI instead sought to bring an in rem suit against the vessel in the District of New
Jersey, arguing that the foreign forum selection clause violated the Carriage of Goods by Sea Act
(COGSA) because South Korea does not allow in rem suits. The district court dismissed the
case, and LWI took a timely appeal of that ruling. The appellate court concluded that the
COGSA did not invalidate the forum selection clause in the carrier's bill of lading simply
because the selected jurisdiction, i.e., South Korea, did not acknowledge in rem suit. The
appellate court ruled that since there was no indication that South Korea does not provide
adequate processes for adjudication of cargo damage claims the forum selection clause was not
invalidated. The judgment of the district court was affirmed. (3rd Cir, May 4, 2018) 2018 U.S.
App. LEXIS 11667

4th Circuit
JURY’S DENIAL OF §905(B) CLAIM AFFIRMED ON APPEAL
PRICE, ET AL. V. MOS SHIPPING CO., LTD., ET AL.

Troy D. Price, Jr., appealed the district court's order entering judgment in favor of Mos Shipping
Co., Ltd., following a jury trial on his LHWCA §905(b) claim, and the district court's order
denying Price's FRCP 59(a) motion for a new trial. Price, a former longshore worker, alleged
that, due to Mos' negligence, he was injured while unloading freight in the hold of a Mos' ship
when a forklift being operated by another longshore worker fell through an unprotected hatch in
the deck above Price and struck him. Mos cross-appealed, challenging the district court's orders
denying its pretrial motion for summary judgment and granting the pretrial motion in limine and
motions for summary judgment filed by third-party defendant Rukert Terminals Corporation.
Price first argued that the district court abused its discretion in denying his Rule 59(a) motion.
The appellate court’s review of the record led it to conclude that the district court committed no
abuse of discretion in denying Rule 59(a) relief. The undisputed evidence established that Mos 
maintained active control over the cargo elevator that was lowered to produce the hatch opening
through which the errant forklift fell. However, it was also is undisputed that the accident did not
take place in the context of matters over which Mos clearly exercised control, but instead during
stevedoring operations on the deck after the cargo was unloaded from the elevator. The trial
record contained at least some evidence to support a finding that Mos had no involvement or
control over this portion of the stevedoring operation. Price also failed to identify any
circumstances giving rise to a manifest miscarriage of justice. Thus, the appellate court
concluded that the district court did not abuse its discretion in denying Rule 59(a) relief. Price
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also contended that the district court abused its discretion in admitting the evidence of Mos'
expert witness. Price argued that the expert’s testimony was not reliable or relevant. The
appellate court found that the expert’s testimony was not misleading or unduly confusing to the
jury, and therefore found no abuse of discretion in the district court's admission of the evidence.
Because the appellate court affirmed the district court's judgment in Mos' favor, it dismissed as
moot Mos' cross-appeal of the court's pretrial orders. The district court’s judgment was affirmed.
(4th Cir, July 5, 2018, UNPUBLISHED) 2018 U.S. App. LEXIS 18296

5th Circuit

LHWCA CLAIMANT’S AGGRAVATION CLAIM REJECTION AFFIRMED ON APPEAL
BOUDREAUX V. DIRECTOR, OWCP, ET AL.  [WILKINSON TECHNOLOGIES]

Darrell Boudreaux was employed as a rigger for Wilkinson Technologies. He filled out a
medical history questionnaire and indicated that he did not have any long-term health problems
or physical conditions. He did not respond to the question on the form inquiring as to whether he
had ever had surgery.  Boudreaux was working on a vessel and was riding in a personnel basket
that was being lifted by a crane over the vessel when he fell two or three feet out of the basket
onto the vessel's platform. Witnesses reported that Boudreaux immediately stood up and walked
away after the fall. He then filled out an accident report. He was seen by medical staff and
complained of knee and shoulder pain. He disclosed at that time that he previously had knee
surgery. He was cleared to return to work. Boudreaux was given a drug test following his fall
and tested positive for amphetamines and cocaine. Because he did not return to work after the
incident, he was terminated. According to Boudreaux, when he fell out of the personnel basket,
he sustained a knee injury that aggravated his preexisting knee condition. He now claims he is in
need of a total knee replacement. Boudreaux filed a claim for benefits under the LHWCA against
Wilkinson and the case was referred to the ALJ for hearings. The ALJ issued a ruling denying
Boudreaux's claims for benefits, explaining that Boudreaux failed to carry his burden of proving
by a preponderance of the evidence that the fall aggravated his preexisting knee injury. The ALJ
affirmed his prior decision on reconsideration. Boudreaux appealed to the Board who affirmed
the ALJ's Decision and Order. Boudreaux then filed this petition for review. The appellate court
observed that, in the proceedings below, the ALJ acknowledged, and neither party disputed, that
Boudreaux had a significant pre-existing condition in his right knee. The ALJ then reasoned that,
under the Act, Boudreaux would have to show that his preexisting knee condition was
aggravated by the fall incident. The ALJ concluded that the clear weight of the evidence
demonstrated that Boudreaux did suffer a fall in or from the personnel basket. On review, the
Board held that the ALJ properly applied the Act's burden-shifting framework and relied on
substantial evidence when making his findings. The appellate court agreed that the ALJ's finding
was rational that Boudreaux failed to carry his burden of establishing that the alleged fall
aggravated his underlying knee condition given the extensive medical testimony and evidence to
the contrary presented at the hearing. The Board was also warranted in concluding that the ALJ's
credibility findings were rational given Boudreaux's failure to provide an accurate and complete
medical history to the testifying physicians and his lack of truthfulness about his drug use. The
decision and order of the Benefits Review Board, denying Boudreaux’s claim, was affirmed. (5th

Cir, February 26, 2019, UNPUBLISHED) 2019 U.S. App. LEXIS 5683
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FIFTH CIRCUIT REEXAMINES EXTENT OF OSHA AUTHORITY
ACOSTA V. HENSEL PHELPS CONSTRUCTION COMPANY

Hensel Phelps Construction Company entered into a contract with the City of Austin to build a
new public library. Hensel Phelps, as general contractor, maintained control over the worksite
through the presence of on-site management personnel, including superintendents, project
engineers, and project managers. Hensel Phelps contracted with subcontractor Haynes Eaglin
Watters, LLC (HEW), to do certain work on the project. HEW contracted with sub-subcontractor
CVI Development, LLC, to complete demolition, excavation, and other work as required. As the
excavation at the worksite progressed, a nearly vertical wall of soil was allowed to develop,
measuring approximately 12 feet in height and 150 feet in length. OSHA regulations mandate
that excavations in this type of soil use protective systems, such as sloping, to protect employees
from cave-ins. No such protective systems were put in place at this excavation. CVI was
assigned to reinstall reinforcing rods at the base of this excavated wall of soil, preliminary to
pouring concrete footings. The wall was not properly sloped or otherwise protected from cave-in
hazards, and had not been for several days. Concerned about the combination of the weather and
the instability of the excavation wall, CVI sent its employees to work on another area of the site
while he awaited instructions from HEW or Hensel Phelps on how to proceed at the excavation
area. When a City of Austin inspector saw the CVI employees working at the other location, the
inspector also reported to Hensel Phelps' area superintendent that CVI employees were working
at the other location. The superintendent instructed CVI to have its employees return to the
excavation and not to do any other work until the excavation work was completed. CVI sent an
email to HEW's senior project manager, stating that placing rebar in the mud and rain is
unorthodox and very dangerous. The project manager gave only a cursory reply that CVI should
comply with its instructions. CVI thereafter removed its employees from the other work area and
sent them back to the excavation area to install rebar. That same day, the OSHA Area Office in
Austin received a complaint of hazardous working conditions at the library project excavation
area. A compliance officer conducted an inspection of the site and discovered three CVI
employees working at the base of the unprotected wall of excavated soil. The city inspector,
Hensel Phelps' superintendent, and both Hensel Phelps' and HEW's project superintendents were
present at the wall, as well, with full views of the CVI employees  working there. OSHA cited
both CVI and Hensel Phelps for willfully violating 29 CFR §1926.652(a)(1)3 by exposing
employees to a cave-in hazard from an unprotected excavation at a construction site. Hensel
Phelps timely contested the citation. The ALJ determined that Hensel Phelps met the
requirements to be considered a "controlling employer" who has a duty under the OSHA to act
reasonably to prevent or detect and abate violations at the worksite even when the affected
employees are those of another employer. Under Commission precedent, the stipulated facts
dictated a finding that Hensel Phelps violated 29 CFR §1926.652(a)(1). But this finding was not
the end of the matter, for where it is highly probable that a Commission decision would be
appealed to a particular circuit, the Commission generally applies the precedent of that circuit in
deciding the case, even if it may differ from the Commission's precedent. Because the citation
arose within the jurisdiction of the Fifth Circuit, the ALJ found that Fifth Circuit precedent
foreclosed the citation, citing Melerine v. Avondale Shipyards, Inc., Therefore, the ALJ vacated
the citation. The Secretary timely filed a petition for review at the Fifth Circuit. The appellate
court held that the administrative law judge erred by vacating the citation, because the agency's
construction of the statute as granting authority to issue citations to controlling employers was a
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reasonably defensible one, and the agency had the authority under 29 U.S.C. §654(a)(2), to issue
citations to controlling employers at multi-employer worksites for violations of OSHA standards.
Hensel Phelps maintained control over the worksite through the presence of on-site management
personnel, including superintendents, project engineers, and project manager. The appellate court
determined that its prior decision regarding OSHA jurisdiction relating to multi-employer work
sites had been overruled by subsequent Supreme Court decisions and held that the agency has
authority to issue a citation to a general contractor at such site who controls a hazardous
condition there, even if the condition affects another employer’s employees. The petition for
review was granted and the case was remanded. (5th Cir, November 26, 2018) 2018 U.S. App.
LEXIS 33155 
Updater Note: While this is not a maritime case, the ruling will apply to maritime companies in
instances not directly controlled by US Coast Guard inspection requirements.

APPELLATE COURT AGREES . . . NO INFORMAL CONFERENCE EQUALS NO FEE
SMITH V. DIRECTOR, OWCP [NICOR NATIONAL]

This case involved an appeal from a Benefits Review Board decision denying attorney's fees
under Sections 928 (a) & (b) of the Longshore and Harbor Workers' Compensation Act. The
Board concluded that there was no informal conference and therefore Leroy Smith could not
prevail on his application for attorney fees. The Board noted that, even assuming arguendo that
Smith’s communications were an informal conference, Smith never received a written
recommendation from the director or the Board. Smith appealed the Board’s decision, arguing
that correspondence between the parties, including a request for an informal conference, served
as the functional equivalent of an informal conference. The appellate court pointed out that,
while a Department of Labor regulation allows some cases to be handled by written
correspondence, there was no evidence that such an informal conference occurred in Smith’s
case. Nor was there evidence that the district director offered a recommendation. The appellate
court agreed with the Board that these deficiencies were disqualifying. The Board concluded that
the employer voluntarily paid compensation to claimant within 30 days of receipt of the claim,
and thus did not decline to pay any compensation . . . on the ground that there was no liability for
compensation. Smith did not contest this finding. The appellate court agreed with the Board and
Smith’s petition for review was denied. (5th Cir, October 9, 2018, UNPUBLISHED) 2018 U.S.
App. LEXIS 28451

FIFTH CIRCUIT OFFERS EXPLANATION OF APPROVAL OF SETTLEMENTS IN §33
PARFAIT V. DIRECTOR, OWCP [PERFORMANCE ENERGY SERVICES, LLC]

McGill C. Parfait filed a claim for total/permanent disability benefits under the LHWCA for
back and chest injuries he allegedly sustained in an accident, while working for Performance
Energy Services, LLC. Following a formal hearing, the administrative law judge awarded Parfait
$1,493.60 in temporary total and temporary partial disability benefits for his chest injury. The
ALJ denied his claim for benefits for his back injury. Parfait then appealed the ALJ's award to
the BRB, which affirmed. Parfait then lodged his petition for review challenging the BRB's
ruling denying total/permanent disability benefits for his back injury. Parfait also filed a
third-party tort action against Apache Corporation and Wood Group. While his appeal to the
BRB was under submission, Performance Services learned from counsel for Apache that Parfait
had settled a portion of the third-party tort action. Performance Services also learned, after
inquiring of Wood Group's counsel, that a judgment had been entered in favor Parfait against
Wood Group. After the appeal was lodged in the appellate court, the Performance Services
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moved to dismiss the appeal alleging that Parfait failed to obtain their approval of the third-party
settlement, or to notify them of the third-party judgment, as required by §33(g) of the LHWCA.
In an effort to determine whether any factual issues were presented that required remand of this
case to the BRB, the appellate court submitted questions to counsel for Parfait and Performance
Services.  Based on written responses by counsel for Parfait to questions posed by the appellate
court, it was clear that Parfait received substantial sums from a settlement with and judgment
against third parties and that the required notice was not given. The appellate court pointed out
that, if an employee made a settlement with or obtained a judgment against a third party, at a
bare minimum, the employee had to give notice of the settlement or judgment to his employer.
The ultimate benefits to which Parfait was entitled had never been finally determined, and that
determination was not necessary because, whatever the outcome of his appeal, his failure to give
notice of the settlement and judgment would terminate his right to compensation. Parfait gave
clearly inadequate notice of the settlement that was ultimately made, and the court's filing of the
judgment obtained against the third party in the public record did not amount to the required
notice to the employer. Parfait’s petition was dismissed. The appellate court found no reason to
remand the case to the BRB for fact-finding. Parfait did not comply with the approval and notice
requirements of §33(g) (1) and (2) with respect to his third-party settlement with Apache or his
judgment against Wood Group. This failure requires termination of any right to compensation or
medical benefits Parfait might otherwise have under the LHWCA. The appellate court therefore
granted performance Services’ motion and dismissed Parfait’s appeal. (5th Cir, September 11,
2018) 2018 U.S. App. LEXIS 25736

LHWCA PRO SE PLEASE GO AWAY DO NOT COME ANOTHER DAY
COOLEY V. DIRECTOR, OWCP [HUNTINGTON INGALLS, INC.]

Jesse Cooley Jr. filed a claim against Huntington Ingalls Incorporated under the Longshore and
Harbor Workers' Compensation Act, alleging that he contracted a permanently disabling lung
disease due to prolonged exposure to asbestos while working for Huntington. The administrative
law judge denied Cooley's claim after considering conflicting medical opinions of whether
Cooley actually suffered from asbestosis or an asbestos-related lung condition. The Benefits
Review Board affirmed the ALJ's denial of Cooley's claim. Cooley petitioned to the circuit court
for review of the unfavorable decision. Cooley argued that the ALJ lacked sufficient evidence to
deny his claim and should have relied on the evidence that he does suffer from asbestosis.
Construing Cooley's pro se brief liberally, the appellate court concluded that Cooley failed to
demonstrate that the ALJ erroneously relied on the opposing medical opinions. The BRB
therefore did not err when it concluded that the ALJ's conclusion was supported by substantial
evidence. The appellate court denied the petition for review. Cooley's motion for appointment of
counsel was also denied. (5th Cir, August 3, 2018, UNPUBLISHED) 2018 U.S. App. LEXIS
21611

NO DUTY OWED BEYOND THE EXERCISE OF REASONABLE CARE
FORNAH V. SCHLUMBERGER TECHNOLOGY CORPORATION

Following an offshore accident John Fornah filed his tort suit in federal district court against
multiple defendants, all of whom settled and were dismissed from the suit, except Schlumberger
Technology Corporation. Chevron Corporation hired Schlumberger to assist in a plugging and
abandonment project on the Outer Continental Shelf. Chevron also hired Tetra Applied
Technologies, LLC to assist with the project. Fornah was employed by Tetra as a rigger, who
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allegedly injured his back and shoulder. Schlumberger moved for summary judgment on grounds
that Schlumberger and Tetra were co-independent contractors of Chevron, that Schlumberger
exercised no supervisory or operational control over Tetra personnel, and that Schlumberger
owed no duty to Fornah besides that of ordinary care and did not breach that duty. The district
court determined that Fornah's negligence claims were governed by Louisiana law. The district
court then conducted a duty-risk analysis and concluded that, because Schlumberger and Tetra
were co-independent contractors, Schlumberger did not have a duty to protect Tetra's employee,
Fornah, and because Schlumberger owed no duty, it could not be in breach. The district court
granted Schlumberger's motion for summary judgment and dismissed Fornah's suit with
prejudice. Fornah filed a timely appeal, arguing that Schlumberger maintained operational
control, at least in part, of the specialized coiled tubing operations in which Fornah participated.
Fornah claimed that his assertion was supported by the affidavit of a former Tetra supervisor.
Fornah also claimed that facts were in dispute as to whether Schlumberger was responsible for
staffing the task of guiding the coiled tubing hoses that Fornah was handling when he was
allegedly injured. He concluded on these grounds that summary judgment was improperly
rendered and that this court should reverse and remand. The appellate court disagreed,
concluding that the district court properly applied Louisiana law to Fornah's negligence claims.
Both Tetra and Schlumberger were independent contractors of Chevron and Fornah was
employed solely by Tetra when he was allegedly injured. There were no Schlumberger
employees or supervisors in the area where Fornah was working at the time of the alleged
incident. Fornah never asked for help or additional crewmen from anyone since he believed he
could handle the job alone and because the other nearby Tetra employees looked busy. Although
Tetra and Schlumberger, as independent contractors hired by Chevron, worked simultaneously to
fulfill their contractual individual duties owed to Chevron, there was no evidence that
Schlumberger personnel supervised Tetra employees at any point. For these reasons, the
appellate court agreed with the district court that Fornah failed to produce evidence supporting
his argument that Schlumberger owed a duty to Fornah, or any Tetra employee, beyond the
exercise of ordinary care that is owed to the public generally. The district court's summary
judgment in favor of Schlumberger was affirmed. (5th Cir, June 5, 2018, UNPUBLISHED) 2018
U.S. App. LEXIS 15062

NO SHOWING OF “CASUAL NEXUS” TO SUPPORT FEDERAL JURISDICTION
TEMPLET V. HUNTINGTON INGALLS, INC., ET AL. 

Robert J. Templet worked for Huntington Ingalls from 1968 to 2002 and alleged that between
1968 and 1979 he handled asbestos and asbestos-containing products at various worksites,
causing him to contract diffuse malignant pleural mesothelioma. Templet sued Huntington
Ingalls in Louisiana state court for negligently failing to warn him of the dangers of asbestos and
failing to implement safety procedures for handling asbestos. Huntington Ingalls removed the
case to the United States District Court for the Eastern District of Louisiana under the federal
officer removal statute, alleging that the company used asbestos to construct vessels under
government-mandated contract specifications. Templet moved to remand his case back to state
court, and the district court granted the motion. Huntington Ingalls appealed, arguing the district
court erred in remanding the case to state court. The appellate court began its analysis by
pointing out that this case was one of several brought by former Huntington Ingalls employees in
state court alleging that the company failed to warn them of the risks of asbestos exposure and
failed to implement proper safety procedures for handling asbestos. The appellate court noted
that it had recently confirmed that asbestos claims regarding negligent failure to warn, train, or

13



implement safety procedures do not give rise to federal jurisdiction when un-rebutted evidence
shows that the government did nothing to direct the shipyard's safety practices. Because of this,
the district court correctly held that Huntington Ingalls failed to show the required "causal
nexus" to support federal jurisdiction under 28 U.S.C. §1442 and the district court's order
remanding this case to state court was affirmed. (5th Cir, May 1, 2018, UNPUBLISHED) 2018
U.S. App. LEXIS 11214

6th Circuit

APPOINTMENTS CLAUSE CHALLENGE HELD TO BE FORFEITED
ISLAND CREEK COAL COMPANY V. WILKERSON, ET AL.

The appellate court found that, where the Benefits Review Board awarded a coal miner Black
Lung Benefits Act, 30 U.S.C. §921, benefits, Island Creek’s argument that the administrative law
judge lacked authority to hear the case under the Appointments Clause was waived because
Island Creek failed to raise this claim in its opening brief and there were no exceptional
circumstances to excuse forfeiture of this issue. The appellate court also found that Wilkerson
was entitled to benefits because he worked more than 15 years at a qualifying mine and
substantial evidence showed that he suffered total disability due to a respiratory or pulmonary
impairment of coal-mine-induced pneumoconiosis. The ALJ properly relied on testimony of one
particular doctor to reach his conclusion because he found that the other doctors' testimony was
unreliable and he properly followed the most credible medical testimony presented. Island
Creek’s petition was denied. (6th Cir, December 3, 2018) 2018 U.S. App. LEXIS 33856
Updater Note: As my long-suffering readers know, I don’t typically review Black Lung cases.
However, this appellate court opinion includes significant discussion of the Appointments
Clause issue and Lucia, 138 S. Ct. 2044, which is an issue being raised in Longshore cases, as
well as black lung cases. I thank Ken Engerrand, of Brown, Sims, Houston, TX, for bringing
this case to my attention.

A REMAND IS NOT A FINAL ORDER UNDER §921
WILSON V. BOEING COMPANY, ET AL.

Billy Ray Wilson, proceeding pro se, filed a claim for benefits under the LHWCA, as extended
by the Defense Base Act. The defendants moved for summary decision. An ALJ determined that
Wilson did not provide timely notice and did not timely file his claim. The ALJ therefore granted
the defendants’  motion for summary decision. Wilson appealed the ALJ's decision to the
Benefits Review Board. The BRB vacated the ALJ's decision and remanded the case for further
proceedings. The BRB denied Wilson's pro se motion for reconsideration. Wilson subsequently
filed the instant petition for review. The appellate court simply pointed out that it is a
well-established rule of appellate jurisdiction that ordinarily a remand to an administrative
agency is not a final order within the meaning of §921©. No circumstances in Wilson’s case
warranted a departure from that general rule. Accordingly, the motion to dismiss was granted.
The petition for review was dismissed for lack of jurisdiction. (6th Cir, August 15, 2018) 2018
U.S. App. LEXIS 22779

9th Circuit
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EMPLOYER ESTABLISHES UNREFUTED SUITABLE ALTERNATIVE EMPLOYMENT
MONTOYA V. NAVY EXCHANGE SERVICE COMMAND, ET AL.

Dolores Montoya was hired as a sales clerk for the Navy Exchange Service Command. Her job
duties included scanning and displaying merchandise, performing cash register transactions, and
unpacking, staging, and moving merchandise on the retail floor and in the warehouse. Montoya
allegedly injured her back, when she bent down to pick up some clothes that had fallen to the
floor. Montoya worked intermittently following her injury but eventually stopped working.
Montoya filed a claim for benefits under the LHWCA, as extended by the Nonappropriated Fund
Instrumentalities Act. In his initial decision, the administrative law judge concluded that
Montoya suffered a work related injury that aggravated her pre-existing back condition. The ALJ
reviewed the labor market survey prepared by employer’s vocational expert, and concluded that
parking lot attendant/cashier jobs were suitable alternate employment for Montoya, which
accommodated her medical restrictions against prolonged standing and walking. The ALJ found
that Montoya did not establish she engaged in a diligent effort to obtain alternate employment.
Therefore, the ALJ found that Montoya was not totally disabled. Montoya appealed this ruling
and the Benefits Review Board affirmed. Montoya petitioned for review of the decision of the
Board upholding the ALJ’s denial of permanent total disability benefits. The appellate court
found that the Board's decision was supported by substantial evidence. Montoya failed to rebut
the Navy Exchange Service Command's identification of suitable alternative employment,
through a diligent yet unsuccessful job search. The only specific attempt to obtain employment
in the record was Montoya's asking a woman selling curling irons at a mall kiosk about a job,
after which Montoya "gave up," and made no further efforts. Substantial evidence thus supported
the Board's decision that Montoya did not make a "diligent" search for employment. Even
accepting the "reasonable person" standard for which Montoya argues, the Board's conclusion
was supportable on the record. The petition for review was denied. (9th Cir, April 16, 2019,
UNPUBLISHED) 2019 U.S. App. LEXIS 11128

NOT AN ENFORCEABLE COMPENSATION ORDER
GRIMM V. VORTEX MARINE CONSTRUCTION, ET AL.\

Terry Grimm worked 32 years as a pile driver for several employers, including Vortex Marine
Construction. After leaving work, Grimm filed a claim against Vortex under the LHWCA
seeking workers' compensation and medical benefits. An administrative law judge found that
Grimm had sustained work-related injuries while employed by Vortex. The ALJ therefore
ordered Vortex to pay or reimburse Grimm for all medical expenses arising from Grimm’s work-
related injuries, and to provide treatment going forward, including the diagnostic procedures and
therapies his treating physicians judge appropriate. The Benefits Review Board affirmed the
ALJ's order. Vortex petitioned this Court for review of the BRB decision, but withdrew the
petition. In his own action in district court, Grimm alleged that Vortex refused to pay for
required medical treatment and he was therefore forced to rely on Medicare to pay his expenses.
The operative amended complaint sought to enforce the ALJ's order and also asserted a claim
under the MSP, seeking double damages for the amounts Medicare paid for the services.  The
district court granted Vortex's motion to dismiss, finding it lacked jurisdiction to enforce the
ALJ's order because it was not final and that the MSP claim was premature. This timely appeal
followed. The appellate court affirmed the district court's dismissal of Grimm’s action seeking
enforcement of the ALJ’s order requiring payment of a worker's future medical expenses under
the LHWCA. The panel held that the district court lacked subject matter jurisdiction to enforce
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the ALJ's order because the order was not final, as required by 33 U.S.C. §921(d). Joining other
circuits, the panel held that to be "final" for purposes of §921(d), an order must at a minimum
specify the amount of compensation due or provide a means of calculating the correct amount
without resort to extra-record facts. The panel also affirmed the district court's conclusion that
the worker's claim under the Medicare Secondary Payer Act was premature. (9th Cir, April 16,
2019) 2019 U.S. App. LEXIS 11035

NINTH CIRCUIT ADOPTS EXCUSABLE NEGLECT AS THE PROPER STANDARD 
IOPA V. SALTCHUK-YOUNG BROTHERS, LIMITED, ET AL.

Following Warren Iopa's successful litigation of claims for temporary disability benefits under
the Longshore Act, the ALJ held that he was entitled to reasonable attorney's fees and costs, and
that a fee petition had to be filed within 21 days of the award order entered July 31, 2014. On
June 8, 2015, Iopa's counsel instead improperly filed a fee petition for work done before the
OWCP. At the request of the ALJ's office, counsel filed a corrected petition with the OALJ on
October 27, 2015. The ALJ then issued an order striking the first petition due to his lack of
authority to award attorney's fees for work done before the OWCP, and striking the second
petition based on a finding of untimeliness without excusable neglect. The Benefits Review
Board affirmed. Iopa's counsel appealed to the circuit court, arguing that the ALJ did not apply
the proper standard in evaluating the circumstances for the untimely fee petition and,
alternatively, even if the proper standard was applied, substantial evidence did not support the
ALJ's decision to strike fees. Iopa asserted that Longshore Act fee petitions are subject to the
relatively lenient standard adopted by the BRB in Paynter v. Director. In an issue of first
impression, the appellate court considered for the first time whether striking an untimely petition
for attorney's fees under the Longshore Act is proper only given extreme circumstances, or
whether excusable neglect is the proper standard by which to evaluate such petitions. The
appellate court found that the excusable neglect analysis was the proper standard. The panel
affirmed a decision by the Benefits Review Board upholding an administrative law judge's
decision striking, as untimely, a petition for payment of a Iona’s attorneys' fees. The panel held
that the ALJ properly used the excusable neglect standard in evaluating the circumstances for the
untimely fee petition. The panel also held that the ALJ properly applied the four-factor test in
Pioneer Investment Services Co. v. Brunswick Associates Ltd. Partnership, in finding that there
was no excusable neglect. The ALJ's four-factor Pioneer analysis and subsequent conclusion that
Iopa's counsel did not establish excusable neglect was supported by substantial evidence. The
appellate court affirmed the BRB's decision upholding the ALJ's finding of untimeliness absent
excusable neglect. (9th Cir, March 4, 2019, UNPUBLISHED) 2019 U.S. App. LEXIS 6506

BORROWED SERVANT DOCTRINE APPLIES TO LHWCA EMPLOYEES
CRUZ V. NATIONAL STEEL AND SHIPBUILDING COMPANY, ET AL.

Sira Cruz allegedly suffered injuries to her ribs and lungs while working as a tank tester aboard a
Navy ship that was docked for repairs. She collected workers' compensation from her primary
employer, Tradesmen International, Inc., a staffing agency. Then, she brought a negligence
action against general contractor National Steel and Shipbuilding Company (NASSCO) seeking
recovery for the same injuries. NASSCO, which had functioned as Cruz's borrowing employer
for several years at the time of the accident, asserted that it was immune from suit pursuant to the
"one recovery" policy at the heart of workers' compensation law. The district court granted
NASSCO's motion for summary judgment on these grounds. Cruz appealed from that judgment,
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alleging that even when NASSCO gave her work assignments, she controlled the details of her
work and NASSCO employees did not supervise or direct her. In the two years immediately
preceding her injury Tradesmen assigned Cruz to work exclusively for NASSCO, with the
exception of one week where it assigned her to work for another Tradesmen client. In support of
its motion for summary judgment, NASSCO had submitted a screenshot of Cruz's Facebook
profile, where she listed her employer as NASSCO from March 2008 to the present. Tradesmen,
which paid Cruz's LHWCA claim, was Cruz's contractual employer at the time of her injury.
However, the district court held that NASSCO was legally Cruz's employer at this time under the
borrowed employee doctrine and thus was entitled to assert the defense of LHWCA immunity.
NASSCO employees instructed Cruz to work in the tank where she was injured. The appellate
court found that the record established that NASSCO was Cruz's borrowing employer because
her work was subject to its direction and control at all relevant times. The appellate court pointed
out that borrowed employees are not among the eight categories of laborers Congress chose to
categorically exclude from coverage in §902(3). Moreover, §902(3)(D)'s exclusion of certain
individuals further supported its conclusion. Section 902(3)(D) excludes only a narrow subset of
borrowed employees: those who perform work for the borrowing employer distinct from the type
of work that employer's conventional employees perform. This precise language reflects a policy
decision by Congress to exclude some borrowed employees - but not all. The appellate court
joined the Third, Fourth, Fifth, and Eleventh Circuits in holding that the borrowed employee
doctrine applies to "employees" under the LHWCA. The LHWCA provides maritime employees
one guaranteed recovery for covered injuries. Cruz received her recovery, and the district court
was correct to preclude her from pursuing a second. For these reasons, the judgment of the
district court was affirmed. (9th Cir, December 19, 2018, UNPUBLISHED) 2018 U.S. App.
LEXIS 35535
Updater Note: This was a Ninth Circuit case of first impression as to whether the borrowed
servant doctrine applies under the LHWCA. The Ninth Circuit joined the other circuits in
holding that it does. My thanks to Pamela L. Schultz, of Hinshaw & Culbertson LLP, San
Francisco, CA, for taking the time to share this opinion with me. 

ROBINOWITZ TRIES TO INFLATE HIS FEE YET AGAIN
HARDMAN, ET AL. V. MARINE TERMINALS CORPORATION, ET AL.

Mark Hardman petitioned for review of the decision of the Benefits Review Board, which
affirmed the award of fees made by the District Director to Hardman's attorney, Charles
Robinowitz, for his services and those of his paralegal, asserting that the Director erred in
various ways in deciding the amount of that fee and that the BRB erred when it affirmed the
award. Hardman first asserted that it was error to use the national Consumer Price Index to
adjust the baseline hourly rates for 2012, which were selected by the Director, to increase those
rates to the current market rate for later years. The appellate court disagreed, finding that it was
not an abuse their discretion to choose the more widely used and relied upon national CPI.
Hardman next asserted that it was error to refuse to increase the rates determined for 2013 and
2014 up to market rates for 2016, even though the rates for 2007 to 2011 were so increased.
Again, the appellate court disagreed, noting its prior holding that the increase is not required for
services rendered when the BRB decides that the delay was not long enough to merit
augmentation. Hardman finally argued that the Director erred when he set the base rate for
Robinowitz. Again, the appellate court disagreed, noting the Director and the BRB satisfactorily
explained why the rate group selected properly reflected the correct rate for Robinowitz's
practice area. That was not an abuse of discretion. The petition for review was denied. (9th Cir,
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November 19, 2018, UNPUBLISHED) 2018 U.S. App. LEXIS 32683

NINTH CIRCUIT AGREES WITH THE FOURTH CIRCUIT ON DEFINITION OF §902(10) 
CHRISTIE V. GEORGIA-PACIFIC COMPANY, EL AL.

Stanley Christie, a longtime employee of Georgia-Pacific Company, allegedly injured his back at
work in 1999. He returned to work following his injury but he eventually required surgery,
which he underwent in 2004. The parties did not contest that following his surgery, Christie
faced physical limitations, and Georgia-Pacific reassigned Christie to less physically demanding
safety inspection work sometime in 2006. In late 2010, Christie learned that the option to take
early retirement would likely no longer exist beginning in January of 2011. Since Christie was
still years away from reaching the retirement age of 62, in December of 2010 he decided to retire
early and accepted an 18-percent reduction in monthly pension payments. Years after he retired,
Christie sought permanent total disability benefits under the LHWCA. The administrative law
judge who considered Christie's claim awarded Christie permanent total disability benefits.
Georgia-Pacific appealed the ALJ's decision to the Benefits Review Board, which reversed the
award of benefits. Christie subsequently appealed, contending that the BRB erred in reversing
his award of permanent and total disability benefits. The appellate court interpreted the language
of §902(10) defining "disability," and held that Christie’s decision to retire early did not prevent
him from receiving permanent total disability benefits, noting that its conclusion is in accord
with a recent Fourth Circuit decision also interpreting §902(10). The plain language of §902(10)
makes no reference to retirement or its timing, nor to whether an employee decides to retire
voluntarily or involuntarily. The Board's reading of §902(10) assumes that retirement
categorically results in a person's incapacity to work. Yet, the language of §902(10) does not
give any indication that retirement is to be treated in that manner. Neither is it the case that
retirement, in all instances, means that a retiree is incapable of working. Retirement simply
means that a person is no longer working a particular job. In short, although retirement and
incapacity to work may be linked, they are not necessarily one and the same. The appellate court
concluded that the Board's reading of § 902(10) is overly restrictive and unsupported by the plain
language of the statute. Accordingly, a plain reading of § 902(10) revealed that the Board
committed legal error in reversing the ALJ's award of benefits to Christie. The panel further held
that substantial evidence in the record supported the ALJ’s findings that Christie was disabled
with the meaning of the Act: he attained maximum medical improvement, he could no longer
return to his previous employment, and the employer failed to establish that suitable alternative
employment existed. The panel noted that the Board did not question the ALJ's factual findings,
and remanded for a calculation of the permanent total disability benefits to be awarded to
Christie. (9th Cir, August 2, 2018) 2018 U.S. App. LEXIS 21447

I HAVE HEADACHES, AND MANY OTHER MALADIES, AND I CAN’T WORK 
CELLA V. CARGOTEC SERVICES USA, ET AL.

Marc Cella worked as a longshoreman in the Port of Tacoma, Washington, for many years.
During his employment with Cargotec Services USA, Cella allegedly suffered a series of work
and non-work related injuries. Cella contended that his work-related injuries caused him
permanent total-disability and to stop working. Cella filed a LHWCA claim seeking from his
employer, Cargotec and its insurance carrier. An ALJ rejected Cella’s  permanent disability
claim and, instead, awarded Cella compensation for temporary total disability from the date of
his second work injury through the date o maximum medical improvement determined by
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Cella’s  treating orthopedist. The ALJ's award was affirmed by the Benefits Review Board. This
appeal followed. The appellate court reviewed the record and found that the ALJ determined that
Cella lacked credibility due to his inconsistent, unsubstantiated, and exaggerated reporting of
medical symptoms. The appellate court concluded that the ALJ's credibility determination,
including his decision to discount Cella’s subjective reporting of medical symptoms, neither
conflicted with the clear preponderance of the evidence nor was it inherently incredible or
patently unreasonable. Cella’s description of one of the work incidents also differed substantially
from accounts provided by other witnesses. Finally, Cella admitted that his memory of past
medical visits and missed work was weak. Based on this evidence, the appellate court declined
to disturb the ALJ's
decision to find Cella not credible. The appellate court also found that the ALJ did not err by
discounting medical opinions of one of Cella’s treating physicians, which were based on Cella’s
Finallt, the appellate court found that the ALJ's finding that Cella reached MMI was also
supported by substantial evidence in the record. The Board properly rejected Cella’s contention
that the ALJ erred by not addressing a claim for work-related headaches caused by the work
incidents. Cella failed to properly submit notice that he claimed headaches as an injury for which
he sought compensation. The judgment of the Board was affirmed. (9th Cir, June 19, 2018,
UNPUBLISHED) 2018 U.S. App. LEXIS 16499

GILLELAN UNABLE TO SWAY THE NINTH CIRCUS ON OCCUPATIONAL CLAIM
KELLISON V. DUTRA GROUP, ET AL.

Jack Kellison alleged orthopedic and respiratory injuries sustained during his life-long career as
a waterfront pile driver. He settled with all of his former employers except the last in time, Dutra
Group. Following a formal hearing and having considered all of the evidence, the ALJ issued a
92-page opinion denying the majority of Kellison’s claims. Kellison had made claims for five
orthopedic injuries (lumbar spine, cervical spine, bilateral shoulders, bilateral knees, and left
hip), a pulmonary injury diagnosed as COPD, and a hearing loss. The ALJ found that Kellison’s
entire period of employment was covered by the Longshore Act.  I also find that Claimant timely
noticed and filed claims for his alleged injuries, but that Kellison failed to carry his burden of
showing that the orthopedic injuries or COPD arose out of employment or were caused by his
employment. Though Kellison was entitled to the §20(a) presumption for each, the ALJ found
that Dutra had successfully rebutted that presumption for those injuries.  Upon examination of
the record as a whole, Kellison failed to show that his work at Dutra caused, contributed,
aggravated, or accelerated his orthopedic injuries or his COPD. The ALJ did find that Kellison
had shown that he suffered industrial hearing loss and I find that Dutra was responsible for an
18% rating for binaural hearing loss compensated as a scheduled permanent partial disability.  
We have jurisdiction over Kellison's petition under 33 U.S.C. § 921©, and we affirm. Kellison
appealed the ALJ’s decision and the BRB affirmed the decision in all respects, finding that the
ALJ’s findings were rational and supported by substantial evidence. Kellison petitioned for
review of the BRB’s order affirming the ALJ’s decision, insists that the ALJ's ultimate findings
were irrational because she found that while Kellison's orthopedic injuries pre-existed his
employment at Dutra and were exacerbated by his post-Dutra exercise, his intervening work at
Dutra did not aggravate, accelerate, or contribute to them. The appellate court found that the
ALJ's factual determination that Kellison’s COPD was not an occupational disease because
Kellison failed to show the work environment had a peculiar degree of exposure was supported
by substantial evidence. Second, as determined by the ALJ, there were no records of Kellison
having respiratory problems between February 2009 and 2011. And, by the time he left Dutra,
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Kellison's respiratory symptoms had actually improved. The weight of the evidence therefore did
not support Kellison's aggravation argument. Moreover, even if the competing medical opinions
were in equipoise, as to whether Kellison's work at Dutra aggravated his COPD, that was not
sufficient for Kellison to meet his burden. The decision of the BRB was affirmed. (9th Cir, June
11, 2018, UNPUBLISHED) 2018 U.S. App. LEXIS 15660

NINTH CIRCUS ADDRESSES LHWCA SITUS TEST
AHMED V. WESTERN PORTS TRANSPORTATION, ET AL.

Abdulaziz Ahmed fractured his elbow during the course of his work as a commercial truck driver
for Western Ports Transportation (WPT), which operated a trucking company headquartered five
miles from the Port of Seattle. Ahmed initially sought workers’ compensation benefits from the
State of Washington. This claim was rejected after the state concluded that Ahmed was not an
employee, but a private contractor, who had not elected to pay for industrial insurance coverage.
Ahmed then filed for compensation benefits under the LHWCA. The ALJ found that Ahmed was
an independent contractor, rather than WPT’s employee, that he did not regularly engage in
maritime employment, and that he was not injured on a covered situs. Accordingly, the ALJ
found that claimant was not covered by the Act and denied his claim for benefits. On appeal
Ahmed contended the ALJ erred in finding that the rail yard where his injury occurred is not an
“adjoining area” as defined by the Act. The Board noted that the ALJ found that the Union
Pacific Intermodal Facility functioned as a railroad facility located, for economic reasons, near
the port. Once containers are taken to the rail facility, the functional nexus is with the landward
transportation of cargo, and not the loading or unloading of vessels. Additionally, the Board
concluded that the ALJ rationally found that Ahmed’s work was more like that of the truck
driver in McKenzie than the driver in Booker, as the facts established that he was not involved in
intermediate cargo-moving steps within the Port of Seattle. Consequently as Ahmed had not
satisfied either the status or situs requirement of the Act, he had not established essential
elements of his claim, and the ALJ’s denial of the claim was affirmed by the Board. On further
appeal, the 9th Circuit denied the petition, finding that substantial evidence supported the Board's
conclusion that the rail facility’s functional connection to the port was too attenuated under the
situs test to confer coverage. Nor was the rail facility an adjoining area customarily used by an
employer in loading, unloading, repairing, dismantling, or building a vessel. As Ahmed failed to
satisfy the "situs" requirement for coverage, the appellate court declined to address whether he
satisfied the Act's maritime "status" requirement. (9th Cir, May 14, 2018, UNPUBLISHED) 2018
U.S. App. LEXIS 12486 

State Appellate Courts

Connecticut

WIDOW COLLATERALLY ESTOPPED FROM PROCEEDING UNDER THE STATE ACT
FILOSI, ET AL. V. ELECTRIC BOAT CORPORATION ET AL.

Katherine Filosi, as executor of the estate of the decedent, Donald L. Filosi, Jr., and as the
dependent widow of the decedent, had been awarded benefits under the LHWCA for the death of
her husband from lung cancer allegedly caused by workplace asbestos exposure while he was
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employed with Electric Boat Corporation. Filosi then sought benefits under the state Workers'
Compensation Act. The administrative law judge in the prior federal proceeding found that the
Filosi had established a prima facie case under the federal act by showing that the decedent had
suffered harm and that workplace conditions could have caused that harm, triggering the
presumption of coverage under that act. After Electric Boat presented evidence to rebut that
presumption, the administrative law judge determined that Filosi had established that the
decedent's lung cancer was work-related, crediting the testimony of one of Filosi’s experts that
the decedent's past asbestos exposure was a "substantial contributing cause" of his lung cancer.
Thereafter, in the state workers' compensation proceeding, Filosi claimed that Electric Boat was
collaterally estopped from litigating the issue of causation by virtue of the administrative law
judge's order. Electric Boat contended that, because the federal act requires a lower standard of
causation than the substantial factor standard required under the state act, they should have been
allowed to litigate the causation issue under the higher state standard. The workers'
compensation commissioner determined that the defendants were not precluded from
challenging causation because the administrative law judge had not defined the requisite causal
connection required under the federal act. The commissioner then concluded that Filosi had not
proven that the decedent's workplace exposure to asbestos was a significant factor in the
development of his lung cancer, as required by the state act, and dismissed Filosi’s claim for
benefits under the state act. Filosi appealed to the Compensation Review Board, which reversed
the commissioner's decision,  concluding that the administrative law judge in the federal
proceeding relied on a medical opinion sufficient to meet the standard of proving causation
applicable under the state act. Electric Boat thereafter appealed from the board's decision. The
appellate court held that the board correctly determined that the defendants were collaterally
estopped from litigating the issue of causation with respect to Filosi’s claim for benefits under
the state act: the administrative law judge's finding with respect to causation in the proceeding
for benefits under the federal act had preclusive effect in the proceeding before the commissioner
because the administrative law judge applied the same substantial factor standard that applies
under the state act when he determined causation by specifically crediting the testimony of the
plaintiff's medical expert that the decedent's workplace asbestos exposure was a substantial
contributing cause of the development of his lung cancer; moreover, because there was no
universal causation standard under the federal act, the parties actually litigated the issue of
causation in the federal proceeding, and the standard of causation that the administrative law
judge applied was necessary to his decision concerning compensability, and, to the extent that
the substantial factor standard as applied by the administrative law judge may have been
erroneous as a matter of federal law, that error did not diminish the preclusive effect of the
decision in proceedings under the state act. The decision of the Compensation Review Board
was affirmed. (Conn. Sup. Ct, September 18, 2018) 2018 Conn. LEXIS 280

Florida

DOHSA IS NOT THE EXCLUSIVE REMEDY IN FLORIDA
KIPP V. AMY SLATE'S AMORAY DIVE CENTER, INC., ET AL.

Steven Kipp was working as crew on a scuba dive charter boat owned and operated by Amy
Slate's Amoray Dive Center, Inc. and captained by Edward Hall. One evening, the vessel took
customers for a night dive. When adverse currents swept some surfacing divers as far as a half
mile away, Kipp snorkeled out to shepherd them back to the boat. While doing so, Kipp suffered
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a heart attack and died. Kipp's widow filed suit, on behalf of herself and their children against
the dive center and the captain of the vessel, claiming Jones Act negligence, unseaworthiness,
state tort negligence and DOHSA claims against the dive center and the captain. The dive center
and the captain each filed motions to dismiss contending the cause of action was controlled by
DOHSA because the death occurred more than three nautical miles from shore. In response,
Kipp argued that DOHSA did not apply because, as the complaint alleged, the death took place
within Florida's territorial waters that extend beyond three nautical miles to the western edge of
the Gulf Stream. The trial court took judicial notice that the wreck was located approximately
6.5 nautical miles from shore and granted the motions to dismiss because the death occurred
more than three nautical miles from the coast and therefore was subject to DOHSA. In
dismissing the complaint, the trial court held DOHSA provided an exclusive remedy available
only in federal court and therefore the court was precluded from reaching the merits of the
remaining issues. Kipp timely appealed. The central issue addressed by the appellate court
concerned whether DOHSA applied to a death that occurred more than three nautical miles from
the coast of Florida, but still within Florida's territorial waters. On one hand, DOHSA expressly
applies to deaths on the high seas more than three nautical miles from the shore of the United
States. On the other hand, DOHSA by its plain terms, does not affect the law of a State
regulating the right to recover for death, and it does not apply to waters within the territorial
limits of a State. For most coastal states, these two provisions do not conflict because their
territorial waters do not extend beyond three nautical miles. But Florida's Atlantic boundary
extends to three miles from the coast or to the shoreward edge of the Gulf Stream, whichever is
greater, and the shoreward edge of the Gulf Stream often runs seven or more nautical miles from
the coast. Congress ratified Florida's unusual boundaries, including its territorial waters, when it
approved Florida's 1868 Constitution and re-admitted Florida to full representation in the House
and Senate in the aftermath of the Civil War. With this background in mind, the appellate court
considered whether Congress, by the plain language employed in the DOHSA text, intended to
limit Florida's wrongful death remedy to less than Florida's entire territory. The appellate court
read DOHSA §30302 as establishing a general rule and §30308 as providing specific exceptions.
These two sections, read in pari materia,  provide that DOHSA applies to deaths more than three
nautical miles from shore except within the territorial limits of a State where it otherwise would
affect the law of a State regulating the right to recover for death. A contrary reading -- that the
three-mile limit applies regardless of whether it eliminates a state wrongful death remedy within
the territory of a state -- would render the express provisions of section 30308 meaningless
because there would be no circumstances where the provisions of section 30308 would apply.
The appellate court was not persuaded by the cases cited by the Dive Center and Captain Hall
because in those cases the states had no recognized claim to waters outside the three nautical
miles where DOHSA's jurisdiction begins. Based upon the foregoing, the appellate court
reversed the trial court's ruling that the case was governed by DOHSA because that
determination depended on whether the decedent’s death occurred in Florida's territorial waters.
In turn, that determination depended on whether the decedent’s death occurred on the landward
side of the edge of the Gulf Stream, a factual issue that could not be resolved on a motion to
dismiss given the allegations in the complaint. (Fla. 3rd App. Ct, June 6, 2018) 2018 Fla. App.
LEXIS 7847

Georgia

GEORGIA SUPREME COURT RECONSIDERS HINES V. GEORGIA PORTS AUTHORITY
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GEORGIA PORTS AUTHORITY V. LAWYER

Bruce Lawyer was allegedly injured while working as a longshoreman aboard a vessel docked at
the Port of Savannah, and he filed a lawsuit in state court against the Ports Authority, seeking to
recover damages for his injuries. In his pleadings, Lawyer alleged that the negligence of a crane
operator employed by the Ports Authority had caused his injuries, and he asserted a claim against
the Ports Authority for negligence under federal maritime law. In response to the lawsuit, the
Ports Authority invoked the doctrine of sovereign immunity. The Ports Authority conceded that
the Tort Claims Act waives sovereign immunity for claims to recover damages for the tort of a
state employee up to $1 million, but it urged that sovereign immunity bars any claim to recover
damages in excess of that amount. To that end, the Ports Authority filed a motion to dismiss the
lawsuit to the extent that Lawyer sought to recover damages in excess of $1 million. The trial
court deferred ruling on the motion until after trial. The case was tried to a jury, which returned a
verdict in favor of Lawyer and against the Ports Authority, awarding $4.5 million in damages.
Following the verdict, the trial court took up the motion to dismiss, receiving evidence and
additional briefing on the question of sovereign immunity. The trial court noted that the Ports
Authority in this case presented evidence that went well beyond the undeveloped factual record
in Hines, and based on that evidence, the trial court made findings of fact that, it acknowledged,
point to a conclusion at odds with Hines. Even so, the trial court reasoned that any
reconsideration of Hines was a matter for the appellate courts, and as a trial court, it had no
choice but to follow Hines. Accordingly, the trial court denied the motion to dismiss and entered
a judgment against the Ports Authority for damages in the amount of $4.5 million. The court of
appeals affirmed, relying exclusively upon Hines. The Georgia Supreme Court granted a petition
for a writ of certiorari in this case to reconsider Hines v. Georgia Ports Authority, and more
specifically, its holding that the Georgia Ports Authority was not an “arm of the state” and has,
therefore, no sovereign immunity from a lawsuit in a state court to recover damages under
federal maritime law for the tort of a Ports Authority employee. The court pointed out that there
were several reasons to doubt the soundness of Hines. Most significantly, the decision in Hines
was based on an undeveloped factual record, and after reexamining Hines in the light of the more
fully developed record in this case, the court found that Hines failed to accurately assess the
relationship between the Ports Authority and the State. The supreme court concluded that the
Ports Authority was an "arm of the state" because the State had significant control over the Ports
Authority, both in a formal sense and in practice, the State exercises an "exacting level of
control" over the Ports Authority, and the record showed that the State provided extensive
financial support to the Ports Authority. Because the Ports Authority was an "arm of the state"
entitled to immunity under the Eleventh Amendment from suit in federal court, the sovereign
immunity from suit in state court that was reserved to the Ports Authority under the Georgia
Constitution was not susceptible of abrogation by federal maritime law and barred a lawsuit in
state court to recover damages for the tort of its employee, except to the extent the State
consented to the suit. Therefore, the court overruled Hines, and we concluded that the Ports
Authority is an “arm of the state” and has sovereign immunity from lawsuits to recover damages
under federal maritime law for the torts of its employees, except to the extent the State consented
to the suit. By the terms of the Tort Claims Act, the State has consented to such a suit, but only
to the extent that the damages do not exceed $1 million. The motion to dismiss Lawyer's claim
for damages in excess of $1 million should be granted, and the judgment of the court of appeals
was reversed. (Sup. Ct. Of Ga., November 1, 2018) 2018 Ga. LEXIS 702
Updater Note - The likely effect of this decision is that Georgia Ports Authority will go back to
their prior negotiation style of knowing the $1 million cap applies and rarely offering more than
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$500,000 or $550,000. For the past year offers on substantial claims have crept up into the
$650,000 range, which has provided a larger pot for lien recovery in the underlying Longshore
claim. My thanks to Brian McElreath, of Lueder, Larkin & Hunter, LLC, Mt. Pleasant, SC, for
sharing this opinion with me.

Kentucky

APPELLATE COURT AFFIRMS HOLDING OF NON-VESSEL STATUS
ESTATE OF MEYERS V. WEPFER MARINE OF CALVERT CITY, ET AL.

This case arose from the death of Kevin Meyers, who drowned while working for Calvert City
Terminal, LLC, d/b/a Southern Coal Handling Services (CCT). The Estate of Kevin Meyers;
Angela Farris, as Special Administrator of the Estate of Kevin Meyers and Ashley and Ashton
Meyers, individually, through Holly Meyers as Guardian, appealed from orders of the trial court
entering summary judgment in favor of CCT and Wepfer Marine of Calvert City, LLC, on the
ground that CCT's dock barge was not a vessel in navigation and that, therefore, Meyers did not
qualify as a seaman under the Jones Act. CCT used a dock constructed of three (3) retired barges
to load and unload customer barges. The purpose of the dock barge was to facilitate the loading
and unloading process because the dock barge floated and would remain at the same level as the
customer barges no matter the water level of the river. The dock barge is connected to land-
based utilities, which include electricity, internet, telephone, and a conveyor system. The
conveyor system, which starts on land is welded to the dock barge. Wepfer and CCT both filed
motions for summary judgment. Wepfer explained that the representative of Meyers's estate had
filed an action against CCT under the LHWCA and then brought the instant action against CCT
and Wepfer alleging negligence under the Jones Act and unseaworthiness under the general
maritime law. Wepfer argued that plaintiffs must show that Meyers was a seaman at the time of
the accident which they cannot do. In their brief in opposition to Wepfer's motion for summary
judgment, the plaintiffs asserted that Meyers was a seaman, that his estate has a cause of action
under the Jones Act and General Maritime Law against CCT and under the general maritime law
against Wepfer. In its motion for summary judgment, CCT also argued that Meyers was not a
seaman and that, therefore, LHWCA provided the exclusive remedy. The trial court granted
summary judgment in favor of CCT and Wepfer. The trial court concluded that CCT's dock
barge was not a "vessel" in navigation. On appeal, plaintiffs argued because the barges, which
comprise the dock were designed for carrying people and/or things over water, then the dock
itself would continue to qualify as a vessel. The appellate court pointed out that plaintiffs’
argument ignored important portions of the Lozman opinion, including the holding that
satisfaction of a design-based or purpose-related criterion, is not always sufficient for application
of the statutory word "vessel." A craft whose physical characteristics and activities objectively
evidence a waterborne transportation purpose or function may still be rendered a non-vessel by
later physical alterations. Simply put, a watercraft is not "capable of being used" for maritime
transport in any meaningful sense if it has been permanently moored or otherwise rendered
practically incapable of transportation or movement. The court explained that the CCT dock
barge is permanently moored and is precisely the type of floating platform referenced by the
Lozman court that would not qualify as a vessel. The other issue raised in appellants' brief were
not timely raised below and, therefore, were properly before the appellate court for review. The
appellate court affirmed the trial court’s order granting summary judgment to the appellees. (KY
App Ct, March 8, 2019, UNPUBLISHED) 2019 Ky. App. Unpub. LEXIS 137
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Louisiana

THE ONGOING DILEMMA: JONES ACT OR LONGSHORE ACT
SMITH V. H&E TUGS LLC, ET AL.

This is yet another case involving the Deepwater Horizon drilling rig explosion, which spilled
millions of gallons of oil into the Gulf of Mexico. As a result, BP Exploration and Production,
Inc., and/or BP America Production Company, (hereinafter BP) engaged numerous companies to
assist in performing response services. Ultimately, thousands of vessels participated. One such
entity, Lawson Environmental Service, LLC, was contracted by BP to assist. BP also engaged
O'Brien's Response Management Inc. (ORM) to provide personnel and oil spill response
services. ORM then subcontracted with Center for Toxicology and Environmental Health, LLC
(hereinafter CTEH), who supplied workers for the cleanup effort. CTEH employed Nathanial
Smith to work as a safety observer. While working aboard a vessel, Smith was injured when the
another vessel rear ended Smith’s vessel. Smith filed a petition for damages alleging claims
under general maritime law against Lawson. In response, Lawson filed a third party demand
against ORM, seeking indemnification. Although ORM agreed to indemnify Lawson, it filed a
third party demand against CTEH, pursuant to a separate contractual indemnity agreement and
sought contractual defense, indemnity, and insurance coverage. Smith subsequently reached a
settlement and dismissed all claims against all parties with prejudice. Only ORM and CTEH's
claims against each other remain. CTEH filed a motion for summary judgment, seeking a
determination that Smith was a LHWCA employee, and requesting that the indemnity agreement
between ORM and CTEH be declared void. After taking the matter under advisement, the trial
court granted CTEH's motion for summary judgment, finding Smith was an employee under the
LHWCA and dismissed ORM's third party demand. In the trial court's reasons for judgment, it
concluded that Smith failed to meet the requirements to qualify as a Jones Act seaman, based
upon Smith's statement that his work as a safety observer was done on the beaches that were
being cleaned. ORM appealed, arguing the trial court erred in granting summary judgment,
finding that Smith's employment falls under the LHWCA rather than the Jones Act. In its motion
for summary judgment, CTEH argued ORM's potential recovery against it for contractual
defense, indemnity, and insurance coverage was contingent on Smith's status as an LHWCA
employee or a Jones Act seaman. CTEH contends the trial court was correct in granting
summary judgment and dismissing ORM's third party demand because the undisputed facts
prove Smith was an employee under the LHWCA as a matter of law. In opposition to CTEH's
motion, ORM maintained there were material factual disputes regarding whether Smith worked
on a fleet of vessels under common ownership or control. Based upon its review of the record,
the appellate court found there was a genuine issue of material fact regarding the applicable
maritime workers' statute under which Smith fell. Factual inferences on these issues were
germane to the issue of seaman status. Thus, it requires the weighing of evidence which was
improper on a motion for summary judgment. Different factual inferences could be drawn by the
trier of fact regarding who controlled the vessels. The only evidence CTEH submitted in support
of their argument that each vessel ultimately controlled operations for the day, was the
deposition of Smith, which offered little insight. ORM offered an affidavit, which attested the
U.S. government ultimately controlled the mission, which created a genuine issue of material
fact. Further, the question of which entity ultimately controlled the vessels upon which Smith
worked necessarily touched upon the appropriate method to calculate Smith's total time spent
aboard vessels. Therefore, the record before the appellate court did not provide the necessary
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undisputed facts as to Smith's seaman status which would justify the grant of summary judgment.
Accordingly, the appellate court reversed the judgment of the trial court granting summary
judgment in favor of CTEH and remanded the matter for further proceedings. (La. 4th App. Ct,
October 24, 2018) 2018 La. App. LEXIS 2107

New York

MOTION TO DISQUALIFY ATTORNEY IS DENIED BY THE COURT
MAURIELLO V. BATTERY PARK CITY AUTHORITY ET AL.

This LHWCA case involved an attempt to disqualify an attorney from the case. Defendants Pier
A Battery Park Associates LLC, D'Onofrio General Contractors Corp. ("D'Onofrio") and D7
Construction Pier A, LLC (all collectively Pier A) moved to have counsel for co-defendant
Battery Park City Authority (BPCA) disqualified. The motion was supported by the affirmation
of Gail L. Ritzert, Esq., Pier A's counsel, who states that Christopher Gibbons, Esq. was
employed by her firm, Havkins Rosenfeld Ritzert & Varriale, LLP (HRRV) and actively
represented Pier A in this action for approximately three years.  Gibbons left HRRV and joined
Hannum Feretic, Pendergast & Menino, LLC (HFPM), which is counsel for BPCA. Attorney
Ritzert maintained that during the course and scope of HRRV's representation of Pier A,
Attorney Gibbons was privy to extensive, confidential, privileged information and worked
closely to develop litigation strategy. Further, Attorney Ritzert stated that during his tenure at
HRRV, Attorney Gibbons represented D.'Onofrio in three other matters, two of which involved
the same barge crew the plaintiff herein worked with. In opposition, Jason A. Stewart, Esq.,
attorney for BPCA, acknowledges that Attorney Gibbons should not be involved in this action.
However, BPCA maintains that the motion should be denied because movants had not met their
heavy burden, Attorney Gibbons gained no significant client confidences in the course of his
representation of Pier A, and even if he did, HFPM has instituted an ethical wall and screening
program to prevent the exchange of any information from Attorney Gibbons and  HFPM's
attorneys working on BPCA's case. HFPM has also provided an affirmation by Attorney
Gibbons attesting to those facts. Contrary to HFPM's contention, the court found that movant had
met its prima facie burden on the motion by showing that Attorney Gibbons played a significant,
active role in movants' defense. HFPM had, however, rebutted the presumption that it should be
disqualified as BPCA's counsel by coming forward with proof that the even the possibility that
Attorney Gibbons could accidentally exchange information pertaining to this action with
HFPM's handling attorneys. Based upon the total record before it, the court found that HFPM
had established that disqualification was not warranted under the circumstances. There was no
indication that Attorney Gibbons would in any adversely use or disclose to HFPM any
information he obtained by virtue of his representation of movants prior to joining HFPM.
Moreover, as Attorney Stewart points out, granting the motion would set a dangerous precedent
which would have a chilling effect on the ability of attorneys to move between firms.
Accordingly, the motion to disqualify was denied. (NY Sup. Ct, October 11, 2018) 2018 N.Y.
Misc. LEXIS 4822

Texas

NO LEGAL DUTY OF AN EMPLOYER TO PROVIDE MEDICAL CARE 
COOPER V. M.N. GUMBERT CORPORATION, ET AL.
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Bradford Cooper sued M.N. Gumbert Corporation d/b/a S.O.T. Abrasives & Equipment,
Gumbert M.N. Corporation, S.O.T. Abrasives, S.O.T. Abrasives a Division of M.N. Gumbert
Corporation, and Sandpaper of Texas, Abrasives and Equipment, a Division of M.N. Gumbert
Corporation (collectively, "SOT"), for failing to provide Cooper medical  care when Cooper
began experiencing symptoms of a stroke while at work. Cooper alleged that although he was
obviously in need of medical care, his employer, SOT, sent him home rather than taking him to a
doctor or the nearest emergency room. Cooper alleged that by failing to provide him necessary
medical care, SOT failed to provide a safe place to work, and this failure amounted to negligence
and gross negligence and proximately caused him the injuries he sustained as a result of the
stroke. SOT filed a joint traditional and no-evidence motion for summary judgment. In its
traditional motion for summary judgment, SOT asserted the evidence established Cooper was not
incapacitated nor did SOT know he might have been incapacitated. SOT had no duty as an
employer to force Cooper to seek or accept medical treatment for a non-work-related illness.
SOT did not take affirmative control over Cooper's conduct. SOT's actions did not increase the
risk of injury to Cooper; SOT's actions did not cause the damages that Cooper seeks. Instead, 
Cooper's damages were caused by his own negligent conduct and SOT did not act with gross
negligence. In its no-evidence motion for summary judgment, SOT asserted Cooper could not
produce evidence raising a genuine issue of material fact on all elements of his causes of action.
Specifically, SOT asserted Cooper could produce no-evidence of incapacity, duty, affirmative
control, causation, or gross negligence. The trial court granted SOT’s motion for summary
judgment. Cooper appealed from the trial court's order. The appellate court found that summary
judgment dismissal of Cooper’s claims against SOT was proper, because Cooper failed to
present evidence showing the employer owed a legal duty to provide medical care to him, since
Cooper did not present any evidence that at the time he left work to go see his doctor, he was in a
state of helplessness or dependency or was incapable of helping himself. Because Cooper failed
to present evidence showing SOT owed a legal duty to provide him medical care, and under the
undisputed facts of this case no such duty arose, the appellate court affirmed the trial court's
order. (Tex. 4th App. Ct, September 19, 2018) 2018 Tex. App. LEXIS 7625

TRIAL COURT ERRED IN IGNORING JURY’S BORROWED SERVANT FINDING
FREDIEU V. W&T OFFSHORE, INC.

In this appeal, Wesley Fredieu challenged the trial court's take-nothing judgment following a
jury trial in connection with an injury he allegedly sustained while working on an offshore
platform. The jury found that W&T Offshore Inc.'s negligence proximately caused Fredieu's
injury and awarded damages totaling more than $1.7 million. The jury answered "No" to a
question asking whether Fredieu was W&T Offshore's "borrowed employee" at the time of the
injury. The trial court signed a take-nothing judgment after disregarding the jury's "No" answer
to the borrowed employee question; determining that Fredieu was W&T Offshore's borrowed
employee as a matter of law; and concluding that "the borrowed-employee doctrine applied and
barred Fredieu's tort claims because Fredieu's sole remedy as W&T Offshore's borrowed
employee is to pursue compensation benefits under the LHWCA. The appellate court reversed
the trial court's take-nothing judgment because disputed fact issues pertaining to Fredieu's status
precluded a matter-of-law determination that Fredieu was W&T Offshore's borrowed employee.
It was the jury's province to resolve these fact issues, and the jury did so by answering "No" to
the charge question asking whether Fredieu was a borrowed employee at the time of his injury.
Legally sufficient evidence supported the jury's "No" answer. Additionally, legally and factually
sufficient evidence supported the jury's award for future lost earning capacity based on Fredieu's
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physical limitations following his injury. Not withstanding a vigorous dissent from Judge Frost,
the appellate court reversed the trial court's judgment and remanded for entry of judgment in
Fredieu's favor. (Tex. 14th App. Ct., June 26, 2018) 2018 Tex. App. LEXIS 4659

Washington

PROPERTY OWNER-LANDLORD HELD LIABLE FOR INJURIES 
ADAMSON V. PORT OF BELLINGHAM

Shannon Adamson, an employee of the Alaska Marine Highway System (AMHS), fell
approximately 15 feet when the passenger ramp at the Port of Bellingham’s Bellingham Cruise
Terminal (BCT) collapsed. The State of Alaska had leased the BCT from the Port, allowing the
AMHS ferries to dock at the BCT to load and unload passengers and their vehicles. The Port and
Alaska renegotiated the lease in 2009 for another 15 years. In order to allow passengers on foot
to board the ferries, AMHS operates the BCT passenger ramp, which, when lowered, connects
the terminal to the upper deck of the ferry. Once the ramp is in place, steel pins are inserted into
the ramp so that the cables are not holding all of the weight of the ramp. However, the system
had a crucial flaw: the pulley system could continue to unspool the cables when the locking pins
were in place, creating slack in the cables. The locking pins could then be removed with the
slack in place, and the passenger ramp would fall until it caught on the cables, assuming the
cables could withstand the force of the fall. The Port could have fixed this flaw by installing an
interlock system which does not allow the slackening of the wire rope with pins still in place.
The Port decided not to implement the interlock device. Adamson was operating the passenger
ramp and created slack in the cables. When she removed the locking pins, the ramp collapsed,
snapped the cables, and she and the ramp fell approximately 15 feet until the ramp caught on the
ferry. The force of the fall caused Ms. Adamson to lose consciousness such that she does not
remember the accident or the events leading up to it, and she sustained multiple other life-
changing injuries. Adamson and her husband, Nicholas Adamson, sued the Port in federal court,
alleging negligence and seeking damages for medical expenses, loss of wages, pain and
suffering, and loss of consortium. The district court determined as a matter of law that Adamson
was the Port’s business invitee and instructed the jury accordingly. The case proceeded to trial
and the jury awarded the Adamsons $16,007,102 in damages, determined that neither Adamson
nor the State of Alaska was negligent, and found the Port negligent under three separate theories
of liability: duty to a business invitee, duty as a landlord, and promise to perform repairs under
the lease contract. The Port appealed the district court’s denial of its motions for summary
judgment.  The Ninth Circuit Court of Appeals certified a question of premises liability and a
broader version of the same overarching question to the Washington Supreme Court. The heart
of the main question was whether a property owner-landlord was liable for injuries that occurred
on its property when the lessee had exclusive possession at the time of the accident but only
priority use under the lease and the landlord had contracted to maintain and repair the premises.
After the Ninth Circuit ruled that maritime law did not apply to the injury after the collapse of a
gangway at a terminal, the Washington Supreme Court applied state law and held that the Port,
which had leased the facility to AMHS, was liable for the injury to Adamson. Despite the lease,
the landowner had contracted to maintain and repair the facility and was therefore liable despite
having giving priority usage to AMHS. The Port had access to the property to conduct
maintenance; had the authority to unilaterally make changes to the property, while the lessee
needed written permission; and the Port affirmatively contracted to repair and maintain with no
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provision requiring the lessee to repair and maintain. Based on this, the Port had the requisite
ability and authority to reduce the risk of harm to entrants such that it was still in control and in
possession of the property. The fact that AMHS was in berth and using the passenger ramp at the
time of the incident did not affect the Port’s liability as a landowner-lessor. (Wash. Sup. Ct,
April 11, 2019) 2019 Wash. LEXIS 262

District Courts

Florida

LONGSHOREMAN OFFERED NO PROOF OF BREACH OF SCINDIA DUTIES
TROUTMAN V. SEABOARD ATLANTIC LTD., ET AL.

Anthony Troutman, was a longshoreman and had been employed in that capacity for nineteen
years, when he allegedly suffered injuries when he fell six to eight feet from one deck of a cargo
vessel to another while he was securing cargo containers. Seaboard Atlantic Ltd. and Seaboard
Marine Ltd. Inc., were the owner and charter respectively of the vessel involved in the incident.
Troutman was employed by a non-party stevedoring company, Eller ITO, to secure containers
loaded onto the vessel. Troutman had worked on the vessel on more than twenty prior occasions.
He climbed an elevated walkway to secure cargo onto an upper deck. The walkway had no fence
on its edge, and Troutman was aware that if he lost his balance on the walkway, there was
nothing to stop him falling six to eight feet to the deck below. Troutman did lose his balance, and
he fell to the deck below. The superintendent of the stevedoring company decided to load the
upper deck first, as the containers for the lower deck were not ready to be loaded. Troutman filed
a §905(b) action, alleging that defendants breached their duty to turn over a safe vessel to the
stevedore company, their duty to intervene, and duty to exercise ordinary care to keep the vessel
in reasonably safe condition. With respect to the alleged duty to intervene, Troutman failed to
address it in his opposition or otherwise respond to defendants’ arguments about it. Accordingly,
summary judgment was deemed appropriate on count II and count III to the extent that count III
duplicated count II. Defendants argued that the evidence did not support a finding that the
turnover duty was breached. They argued that the risk of falling from the walkway was open and
obvious, that the danger was easily avoided, and that the duty to avoid that danger was the
stevedore's. Troutman responded that the defendants had a duty to secure the edge of the
walkway with a safety railing, but failed to point to any case law in support of that specific
obligation. The undisputed evidence showed that defendants were correct, and turned over the
vessel to the stevedore in such a condition that it could unload the vessel with reasonable safety.
Critically, the only reason the walkway was unsafe was because the stevedore, exercising its
exclusive judgment, decided to load the upper deck before the lower deck. Had the stevedore
loaded the lower deck first, as was typical, the walkway would not have been exposed; the
containers would have risen above the ledge and prevented Troutman from falling. Accordingly,
the court concluded that defendants did not breach the first obligation within the turnover duty.
Neither did they breach the second. The undisputed facts show that the hazard posed by the
exposed walkway was open and obvious to the stevedore and thus defendants had no duty to
warn. Because Troutman could not show that defendants breached any duty owed to him,
summary judgment was appropriate in defendants' favor and the court granted their motion to
dismiss. (USDC SDFL, January 8, 2019) 2019 U.S. Dist. LEXIS 4132

29



MEMORANDUM OF INFORMAL CONFERENCE IS NOT AN ENFORCEABLE ORDER
CRIGLER V. CHEMONICS INTERNATIONAL, INC., ET AL.

Chemonics International, Inc. hired Lauren Crigler to work as a Health Systems Senior
Technical Advisor in Rwanda. During that employment, Crigler allegedly strained her back and
suffered physical and psychological injuries, which she believed to have related to her
employment. After an exchange of e-mails with Crigler, Chemonics' Benefits and Compensation
Manager advised Crigler to file a claim under the LHWCA, as extended by the Defense Base
Act. Crigler filed her claim seeking compensation and medical benefits. Following a hearing, the
ALJ granted Crigler's motion for summary judgment on her claim, determining that Crigler was
entitled to compensation and benefits, and ordered Chemonics to pay Crigler compensation for
temporary total disability at the maximum compensation rate, and continuing, together with
interest on the unpaid compensation at the legal rate, and to furnish to Crigler all medical for
such period as the nature of Crigler's injury or the process of her recovery may require. On
remand the District Director ordered Chemonics to show cause why they failed to provide
Crigler medical care for her work related injuries and why a declaration of default should not
have been made. Crigler requested the ALJ to issue a supplemental order enforcing his summary
judgment order. The ALJ denied Crigler's request because he lacked enforcement power. Crigler
then sought to enforce the ALJ’s Order in district court. However, the court dismissed the action
without prejudice on the grounds that it lacked subject matter jurisdiction to enforce the order
because it was not a final order. Subsequently, a claims examiner held an informal conference to
address Crigler's request that Chemonics reimburse her for medical expenses and provide
authorization for a medical examination. Prior to giving such authorization, Chemonics wanted
Crigler to obtain a second medical opinion. In an informal memorandum, the claims examiner
advised Crigler to continue submitting her bills to Chemonics for reimbursement and noted that
Chemonics had the right to require Crigler to obtain a second medical opinion before authorizing
her medical examination. After a second informal conference and continued disagreement
between the parties, Crigler initiated this action seeking entry of an order enforcing the
Memorandum of Informal Conference (MIC) pursuant to §921(d) and an award of attorney's
fees. Crigler contended that she was entitled to entry of summary judgment in her favor. 
Chemonics sought entry of summary judgment in their favor on the ground that the order in
dispute was not a final compensation order which the court would have jurisdiction to enforce.
Upon careful consideration of the record, the court found that the action had to be dismissed for
lack of subject matter jurisdiction because Crigler has failed to present a final, formal
compensation order capable of judicial enforcement. Specifically, the court concluded that the
MIC was not a formal compensation order, and that neither the summary judgment order nor the
MIC were final orders which the court was authorized to enforce pursuant to §921(d). Because
Crigler failed to present a final, formal compensation order capable of judicial enforcement
pursuant §921(d), the case was dismissed for lack of subject matter jurisdiction. As such, the
court declined to address Crigler's contention that Chemonics had failed to comply with their
obligations in the administrative proceedings, or Crigler's request for attorney's fees and costs.
(USDC MDFL, August 16, 2018) 2018 U.S. Dist. LEXIS 138520

INJURY IN FOREIGN TERRITORIAL WATERS FAILS TO MEET LHWCA SITUS TEST
WILLEY V. ORION MARINE CONSTRUCTION, INC.

Richard Orin Willey worked for Orion Marine Construction, Inc., where he allegedly sustained
injuries while he was working on the construction of a dock facility in the Dominican Republic.
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Willey fell while on navigable waters when he was attempting to cross from a tug to a barge.
Willey filed a four-count complaint alleging various causes of action, including one for
negligence under §905(b) of the LHWCA. Willey later dismissed the first three counts and only
the §905(b) claim remains. Willey alleged that he was entitled to damages under §905(b)
because Orion negligently operated the tug and the barge which caused his injuries. Orion
moved for judgment on the pleadings as to Willey’s claim for §905(b) negligence, arguing that
Willey’s claim failed the "situs test" required under the LHWCA, and therefore it was entitled to
judgment as a matter of law. Under federal law, an injury must occur on the navigable waters of
the United States, which includes the "high seas," to sustain a claim under the Act. Because the
"high seas" do not include foreign territorial waters, and Willey alleged that his injury occurred
in the Dominican Republic, Orion was entitled to judgment as a matter of law. Upon examining
the legislative history of the Act, the policy considerations underlying the extension of the Act's
coverage to the high seas, as well as comparing the facts of Willey’s case with those of cases in
which coverage has been afforded to injuries occurring in foreign territorial waters as cited
above, the court concluded that the Act did not cover Willey's injuries. The court, having giving
due deference to the Benefit Review Board's interpretation of the Act, and reviewing the
available case law, concluded, as in Keller, that the term "navigable waters of the United States"
which includes the "high seas" does not include foreign territorial waters. Since Willey sustained
his injury while in the waters of the Dominican Republic, his claim did not meet the situs
requirement of the Act and Orion was entitled to judgement in its favor as a matter of law.
Because Willey dismissed his remaining claims before this Court, no other matters remain for
this Court's consideration. Orion’s motion for judgment on the pleadings was granted. (USDC
MDFL, July 9, 2018) 2018 U.S. Dist. LEXIS 113317

Georgia

LONGSHOREMAN FAILS TO PREVAIL ON HIS §905(B) CLAIM
WASHINGTON V. THE NATIONAL SHIPPING COMPANY OF SAUDI ARABIA

Frederick Washington brought an action under §905(b) of the Longshore and Harbor Workers'
Compensation Act, seeking to recover for injuries Washington allegedly suffered while working
on National Shipping Company of Saudi Arabia's (NSCSA) vessel as a longshoreman. NSCSA
moved for summary judgment, arguing that the undisputed facts show it did not breach any of
the duties it owed Washington and thus summary judgment was warranted. Washington opposed
the motion. The facts showed that Washington narrowly escaped a fatal tragedy on the date in
question and suffered injuries stemming from the incident. However, the LHWCA does not
make the owner of a vessel strictly liable for all injuries occurring on its vessel. While the court
sympathized with the injuries Washington suffered, the undisputed facts demonstrated that
NSCSA was not legally responsible for those injuries. To visit liability upon a vessel under the
turnover duty, it is not enough to point toward a hazardous condition. Plaintiffs must also
introduce evidence showing the hazard was such that the stevedore could not carry out its
operations with reasonable safety to persons and property through the exercise of ordinary care.
Plaintiffs failed to do so and the court found as a matter of law that NSCSA did not violate its
turnover duty to warn because a reasonably jury could not conclude, based on the undisputed
facts, that the danger posed by the lack of safety chains or mounts was not open and obvious to
those working on the vessel. It was equally clear that NSCSA did not breach the active control
duty, as it played no role in the offloading operation once it began. Accordingly, the court found,
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as a matter of law, that NSCSA did not trigger or violate the active control duty and was entitled
to summary judgment on this theory. Additionally, the facts known to the vessel at the relevant
time indicated that the stevedore’s use of its equipment was being carried out with reasonable
safety. Against this background, plaintiffs failed to muster any evidence tending to show that
NSCSA was aware the stevedore was acting unreasonably to protect longshoremen..
Accordingly, based on the undisputed facts in the record of this case, the court found as a matter
of law that the duty to intervene was not triggered or violated, and NSCSA was due summary
judgment on this theory as well. The court granted NSCSA’s motion for summary judgment.
Washington's claim of vessel negligence under §905(b) and his wife’s derivative loss of
consortium claims were dismissed. (USDC SDGA, February 11 2019) 2019 U.S. Dist. LEXIS
62712

Hawaii

COURT HOLDS BOAT TRAILER TO BE AN APPURTENANCE OF THE VESSEL (CONT.)
BARNES V. SEA HAWAI`I RAFTING, LLC, ET AL.

Chad Barnes was a seaman who was allegedly injured when the boat on which he was working
exploded. During his recovery, Barnes received some monetary assistance from either Sea
Hawaii Rafting, LLC (SHR), which owned the vessel, or Kris Henry, SHR's owner and manager,
but those payments soon stopped. Seeking the ancient maritime remedy of maintenance and cure, 
Barnes sued the vessel in rem and SHR and Henry in personam to enforce his seaman's lien
against the vessel. I will not recount this case's lengthy procedural history. In this latest piece of
litigation, Barnes moved for an order appointing himself as substitute custodian and providing
for custodia legis expenses after arrest of the vessel M/V Tehani. Before the court issued a ruling
on Barnes's motion, Aloha Ocean Excursions, LLC moved for an order staying execution of
order authorizing arrest of the vessel and appurtenances, or in the Alternative, for an order
releasing the vessel and appurtenances from arrest, pursuant to Supplemental Admiralty Rule
E(5). AOE sought to file a special bond, pursuant to Supplemental Admiralty Rule E(5)(a), in
order to prevent the arrest of the Tehani or to secure the vessel's release once it had been
arrested. The parties were not in agreement with respect to the value of the bond that AOE
wanted to file,  requiring that the court set the value of the bond at the lesser of twice the amount
of Barnes’ claims or the value of the vessel. The parties agreed that the commercial use permit,
under which the Tehani operated, affected the value of the vessel; however, the parties disagreed
as to whether or not the permit was an appurtenance of the vessel to which Barnes's maritime
lien attached. At a hearing on the motions, Barnes argued that the commercial use permit was
like a fishing permit, and that because some courts have found that fishing permits are
appurtenant to vessels, the court should so find that the commercial use permit is appurtenant to
the Tehani. Plaintiff Barnes also argued that the commercial use permit was an appurtenance
because it was essential to the navigation, operation, and mission of the vessel. AOE argued that
the commercial use permit was not appurtenant to the vessel because the permit was issued to
AOE (and not to the vessel Tehani) and because such permits do not transfer with a vessel when
the vessel is sold. Based upon the plain meaning of the rules the court found that when a vessel is
sold or transferred, the commercial use permit under which the vessel is operated cannot be
transferred along with the vessel. The commercial use permit at issue was distinguishable from
the fishing permits in Gowan, which were able to be transferred when the vessel was sold.
Therefore, the court found that the commercial use permit under which the vessel M/V Tehani
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was operated was not an appurtenance of the vessel. In addition, Barnes' motion for an order
appointing himself as substitute custodian and providing for custodia legis expenses after arrest
was denied. AOE’s motion for an order staying execution of order authorizing arrest of the
vessel and appurtenances, or in the alternative, for an order releasing the vessel and
appurtenances from arrest, pursuant to Supplemental Admiralty Rule E(5) was granted in part
and denied in part. AOE's motion is granted to the extent that the court allowed AOE to post a
bond, pursuant to Supplemental Admiralty Rule E(5)(a), to secure the release of the Tehani.
However, the court declined to stay the arrest of the vessel pending AOE's filing of a bond
because there was no guarantee that AOE was willing or able to file a bond in the amount that
the court determined, because the defendants have enjoyed six years' usage of the Tehani in the
interim period without duly paying Barnes maintenance and cure, and to prevent potential
exposure to other maritime liens. The court also declined to fix a bond value until a valuation
survey of the vessel was accomplished. The court directed the marshal to proceed with the arrest
of the vessel as soon as Barnes submitted funds for the necessary expenses and a certificate of
insurance. The marshal would serve as custodian of the vessel. Because the marshal would serve
as custodian of the vessel while it was under arrest, Barnes's Motion to be appointed substitute
custodian was denied. Additional factors also precluded the court from appointing Barnes as
substitute custodian. (USDC HI, March 4, 2019) 2019 U.S. Dist. LEXIS 34271

Louisiana

WRONGFUL DEATH CLAIM NOT ALLOWED TO PROCEED UNDER LHWCA
SAVOIE, ET AL. V. HUNTINGTON INGALLS, ET AL. 

Joseph B. Savoie, Jr. worked at Avondale Shipyards from approximately 1948 through 1995, and
was later diagnosed with mesothelioma. Soon thereafter he filed this action against the Avondale
Interests and other defendants, claiming his work at Avondale Shipyards exposed him to
asbestos fibers that eventually caused him to develop mesothelioma. Savoie passed away, and his
survivors were substituted as plaintiffs, amending their petition to assert both survival and
wrongful death claims. Avondale moved to dismiss plaintiffs' wrongful death claims against the
Avondale Interests, but not the survival claim, arguing that Savoie's work for Avondale
constituted ship repair and shipbuilding under the LHWCA. Plaintiffs did not dispute that Savoie
met the LHWCA's situs and status elements. Accordingly, the court found that for purposes of
plaintiffs' wrongful death claims, Savoie was covered by the LHWCA. Having established
LHWCA coverage, Avondale further argued that §§905(a) and 933(I) of the LHWCA
immunized them against plaintiffs' wrongful death tort claims. Plaintiffs countered that they
assert intentional torts, which the LHWCA does not preclude. The court rejected this argument,
noting that even if there is an exception to LHWCA immunity for intentional torts, that
exception would not apply to plaintiffs' wrongful death claims. Because plaintiffs' wrongful
death claims against the Avondale Interests are barred by the LHWCA, the court granted the
motion and dismissed with prejudice plaintiffs' wrongful death claims. (USDC EDLA, March 26,
2019) 2019 U.S. Dist. LEXIS 50289
QUESTIONS OF FACT WITH RESPECT TO SCINDIA DUTIES
YBARRA V. INTERNATIONAL SHIPHOLDING CORP., ET AL. 

International Shipholding Corp. contracted with Inmarsat U.S. Holdings, Inc. to install a satellite
communications system aboard a vessel. As an Inmarsat employee, Oscar Ybarra installed the
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system on the mast of the vessel. During his descent of the mast, Ybarra fell and allegedly
sustained injuries. Originally filed in state court, Ybarra’s case was removed and amended for
claims pursuant to general maritime law. Now in federal court, the defendants moved  to dismiss
the case on summary judgment, alleging that there existed no genuine issue of material fact that
as the vessel owner, defendants did not owe nor breach a duty to Ybarra. Defendants argued that
as a repairman, Ybarra was a longshore worker whose claims fall under §905(b) of LHWCA.
Ybarra did not oppose the classification of his claims as falling under the LHWCA and the duties
defined by the court in Scindia. Ybarra opposed summary judgment in how Scindia is applied to
the facts of his claim. After applying the three Scinda duties to the facts of the case, the court
concluded that a genuine issue of material fact existed as to whether the vessel owner breached
the turnover duty. Based upon the evidence provided by the parties, a reasonable trier of fact
could find that the vessel owner failed to exercise ordinary care when it turned over the vessel
only equipped with a single tethered harness. The fact that a two-tethered harness had not
previously been used aboard the vessel was not determinative of whether a genuine issue of
material fact existed as to the issue of whether it was a reasonably safe condition for the
longshoreman to carry out his operations. The Court found that there was no genuine issue of
material fact with respect to the active control duty. However, the court denied defendants'
motion for summary judgment on the issue of whether the vessel owner breached the duty to
intervene, as a reasonable trier of fact could conclude that the vessel owner knew of the danger
presented when Ybarra ascended and descended a portion of the mast untethered. Defendants'
motion for summary judgment was denied in part and granted in part. Ybarra's claim for breach
of the active control duty was dismissed with prejudice. (USDC EDLA, March 18, 2019) 2019
U.S. Dist. LEXIS 43642

BORROWED SERVANT ARGUMENT FAILS ON SUMMARY JUDGMENT
ELVIR, ET AL. V. TRINITY MARINE PRODUCTS, INC., ET AL. 

This matter arose out of the death of Jose Lopez Gonzalez which occurred while he was
performing welding work at a facility owned by Trinity Marine Products, Inc. Gonzalez was at
all times employed as a welder for NSC Technologies, Inc. while working at the Trinity Marine
facility. Gonzalez had been working there for approximately three weeks before he was fatally
electrocuted during a welding job. Plaintiffs, the surviving parents of Gonzalez, asserted
negligence and products liability claims against Trinity Marine and the other named defendants.
Defendants moved for summary judgment on the grounds that Gonzalez was a borrowed
employee of Trinity Marine and, pursuant to the LHWCA, Trinity Marine is tort immune. The
parties agreed that Gonzalez was covered by the LHWCA based on his work at the Trinity
Marine facility building vessels adjacent to a navigable body of water. Although Gonzalez was
employed by NSC, Trinity Marine argued that Gonzalez qualified as a borrowed employee of
Trinity Marine; therefore, plaintiffs' exclusive remedy was governed by the LHWCA.
Defendants contended that genuine issues of material fact existed as to Gonzalez's status as a
borrowed employee. After considering the nine Ruiz factors, the court concluded that, although
the Ruiz factors supported borrowed employee status, and despite Trinity Marine's strong
position, there was a genuine issue of material fact concerning whether Trinity Industries, Inc. or
Trinity Marine Products, Inc. controlled Gonzalez. Accordingly, the motion for summary
judgment filed by Trinity Marine was denied, reserving to the parties the right to re-urge a
summary judgment motion. (USDC MDLA, March 29, 2019) 2019 U.S. Dist. LEXIS 54222

MILAZZO AWARDS $3.3 MILLION IN SECTION 905(B) CASE
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BARRIOS ET AL. V. CENTAUR LLC ET AL. 

Devin Barrios and his wife, Megan Barrios, brought claims for damages he allegedly sustained
in an accident that occurred while he was working a construction job for Centaur, LLC. Plaintiffs
brought claims under the Jones Act and general maritime law against Centaur, as well as claims
for negligence under the Longshore and Harbor Worker's Compensation Act against Centaur and
River Ventures, LLC. Barrios had accused River Ventures and Centaur of causing a portable
generator to fall on top of his head shortly he after he went overboard while attempting to
transfer the generator from a River Ventures-owned crew boat to a barge that was being used as
part of a containment wall construction project near a dock facility. Following a five-day bench
trial, the court initially found that Barrios was not a seaman, as he spent insufficient time in
service of the vessel to attain seaman status. The court next found vessel negligence against
River Ventures, under 33 U.S.C. § 905(b) of the LHWCA, as the vessel captain breached his
duty to Barrios in failing to provide for a safe transfer. Specifically, the captain failed to moor
the crew boat to the barge during the transfer and hold the crew boat steady to the barge during
the transfer. The captain’s negligence caused the crew boat to separate from the barge during the
transfer. The captain’s negligence was the sole proximate cause of the injuries sustained by
Barrios. Additionally, given the fact that the owner of River Ventures was aware of the captain’s
unsafe custom of allowing equipment to be offloaded from the crew boat without first tying up
the vessel and the owner failed to institute a policy regarding the safe transfer of equipment from
the crew boat, the court held that River Ventures was not entitled to limitation of liability. The
court also found that plaintiffs had not carried their burden to show that Centaur was negligent
for failing to provide a crane operator to move the portable generator. Failure to use a crane to
move the portable generator was not a cause in fact of the accident in question. The court
awarded past and future medical expenses of approximately $875,000, past and future lost
earnings of about $1.2 million, past and future non-economic damages of $975,000, and
$250,000 to Barrios’ wife Megan Barrios for loss of consortium. The court held that plaintiffs
were entitled to judgment against River Ventures, LLC on their 33 U.S.C. §905(b) claim in the
amount of $3,308,094.55. Centaur, LLC was entitled to judgment in its favor, dismissing with
prejudice plaintiff's claims against it. (USDC EDLA, February 1, 2019) 2019 U.S. Dist. LEXIS
16990

COURT FINDS PUNITIVE DAMAGES ARE AVAILABLE UNDER THE LHWCA
IN RE RODI MARINE LLC

This matter arises out of a maritime allision between a Rodi Marine, LLC vessel, chartered by
Fieldwood Energy, LLC, and a fixed platform. Rodi Marine, as the owner and operator of the
offending vessel, filed a complaint for exoneration from or limitation of liability. Subsequently,
Antonio Smith and Lionel Every filed claims against Rodi, alleging they suffered injuries as a
result of Rodi's negligence and the vessel’s unseaworthiness, seeking general, compensatory, and
punitive damages. Rodi moved to dismiss both claimants’ claim for punitive damages, arguing
§905(b) of the Longshore and Harbor Workers' Compensation Act governs the claims and that
§905(b) does not allow punitive damages. Claimants argued they brought claims under general
maritime law, not under the LHWCA, and that general maritime law allows for punitive
damages. Claimants also argued that, should the Court determine the provisions of the LHWCA
apply, the LHWCA allows recovery of punitive damages in cases involving gross negligence.
Claimants both conceded they were covered workers under the LHWCA. As a result, the court
found claimants' claims were governed by §905(b) of the LHWCA. Accordingly, the issue
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before the Court was whether punitive damages are recoverable under the LHWCA. The court
began its analysis by noting that the Fifth Circuit has not determined whether punitive damages
are awardable in an action brought by a longshoreman or covered offshore worker under the
LHWCA. However, the Fifth Circuit has permitted recovery of non-pecuniary damages in
actions brought under the LHWCA and has noted that the LHWCA does not explicitly limit
damages recoverable to pecuniary damages, as do the DOHSA and the Jones Act. Other district
courts within the Fifth Circuit have found punitive damages are recoverable in actions brought
under the LHWCA. A federal district court in the Western District of Washington has likewise
found that punitive damages may be recovered under §905(b), reasoning that Congress did not
abrogate the availability of punitive damages in enacting the LHWCA. The court found these
cases persuasive and agreed punitive damages may be awarded under the LHWCA. To recover
punitive damages, claimants must demonstrate the defendant engaged in behavior that is more
than merely negligent; rather, the court looks for gross negligence, reckless or callous disregard
for the rights of others or actual malice or criminal indifference. In their answers and claims,
claimants asserted their injuries were the result of negligence and gross negligence, but did not
provide factual allegations to support their claim for punitive damages. Claimants' memoranda in
opposition to the instant motion contained factual allegations not included in their original
answers and claims, which the court construed as requests for leave to file an amended claim.
Antonio Smith and Lionel Every were given leave to file amended Answers and Claims to
include factual allegations to support their claims for punitive damages by a date certain. Rodie’s
motion to dismiss was denied without prejudice. (USDC EDLA, February 22, 2019) 2019 U.S.
Dist. LEXIS 28382

PRO SE CLAIMANTS ARE PITA’S
CAUBARREAUX V. SIERRA ENGINEERING LLC ET AL.

Brent J. Caubarreaux, proceeding pro se,  filed a complaint seeking to establish claim for
permanent disability, pain and suffering, punitive damages and financial losses, invoking the
court's jurisdiction pursuant to the LHWCA; and further alleged that the Jones Act, specifically
46 U.S.C. §30104, allowed injured workers to make claims and obtain damages from employers
for negligence. Caubarreaux requested a trial by jury. The multiple defendants named in the
original and amended complaints, acknowledged that while it was undisputed that Caubarreaux
was injured in the course and scope of his employment while working for Sierra Engineering,
LLC, they were seeking dismissal of both the original and amended complaints, pursuant to
FRCP12(b)(1), (b)(5), and/or (b)(6), arguing that the court lacked jurisdiction, because the
plaintiff does not meet the requirements for seaman status under the Jones Act. Second, the
defendants contend that the court lacked jurisdiction because the Caubarreaux had already
asserted a cause of action under the LHWCA, continued to receive benefits pursuant thereto, and
LHWCA and Jones Act are mutually exclusive remedies. Third, the defendants asserted that
Caubarreaux’s claim under the Jones Act and/or general maritime law had prescribed. Fourth,
the defendants allege that the Caubarreaux had failed to effect proper service on the defendants
and had no right to a direct action against Zurich. Fifth, and alternatively, the defendants argued
that Caubarreaux had failed to plead sufficient facts necessary to state a claim against the
defendants. Caubarreaux opposed the motion. The court noted that it was undisputed that the
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case arose out of Caubarreaux’s alleged work-related injury for which he had been receiving
payments under the LHWCA. An invocation of seaman status and entitlement to Jones Act
benefits is inconsistent with a claim for LHWCA benefits. Despite citing the correct Supreme
Court law with respect to seaman status, Caubarreaux had failed to alleges facts which might
support a finding of seaman status necessary to proceed under the Jones Act. No fact even
suggested that Caubarreaux was a member of a ship's crew or that he had the requisite
employment-related connection to a vessel in navigation, required for entitlement to Jones Act
benefits. Given that Caubarreaux bore the burden of proving jurisdiction in order to survive a
motion to dismiss, the court found that he had failed to establish that his case involved a claim
arising under the Jones Act. For the foregoing reasons, the court granted the motion to dismiss
for lack of subject matter jurisdiction, and dismissed the case without prejudice. (USDC WDLA,
December 18, 2018) 2018 U.S. Dist. LEXIS 221296

QUESTIONS OF FACT PRECLUDE BORROWED SERVANT FINDING
MAYET V. ENERGY XXI GIGS SERVICES, LLC., ET AL.

This matter arose out of injuries Daniel Mayet allegedly sustained on a mineral exploration and
production platform owned by Wood Group PSN, Inc. Wood Group employees were using the
platform's crane to receive cargo boxes from a vessel. While attempting to place a stinger on the
platform's stinger rack, Mayet alleged that he sustained a hernia and injury to his back requiring
surgery. Mayet asserted that the location and configuration of the stinger rack and configuration
of platform equipment caused his injuries. Mayet filed his complaint, bringing claims against
multiple defendants under Louisiana State Law, general maritime law, and the OCSLA.
Defendants filed a motion for summary judgment, arguing that Mayet was a borrowed employee
at the time of his alleged accident, and therefore, he had no tort remedy against defendants, and
summary judgment in favor of defendants was appropriate. Defendants argued that federal
jurisdiction in this matter was based on the OCSLA, which adopts the law of the adjacent state
(Louisiana) as surrogate federal law. Defendants went on to argue if Mayet is the borrowed
servant or employee of defendants, then he is covered by the LHWCA, entitling him to worker's
compensation under the Act, which is the exclusive remedy for an employee against his
employer, because the LHWCA bars all common law tort actions against the employer. In
response, Mayet argued that he should not be considered a "borrowed servant" of defendants and
that summary judgment should be denied. The parties agreed that Mayet was injured on the
Outer Continental Shelf. Section 1333(b) of the OCSLA incorporates and extends the benefits of
the LHWCA to employees injured on fixed platforms on the Outer Continental Shelf. Although
the parties disputed whether Mayet was a borrowed employee at the time of his injury, they
agree that whether an employee is a borrowed employee constituted an issue of law for the court
to decide by applying the nine-factor test set forth in Ruiz v. Shell Oil Co. After evaluating the
Ruiz factors and the contractual provision between the parties, the court concluded that there was
conflicting evidence regarding whether the parties' conduct modified the contract provision
purporting to prohibit borrowed employee status and non-written modification. Given the
disputes of fact regarding the control the parties exercised and the force of the contract provision
at issue, the court denied summary judgment. Accordingly, the factual disputes were left to be
resolved by the jury as fact-finder at trial. (USDC EDLA, February 11, 2019) 2019 U.S. Dist.
LEXIS 21346

NO MORE CONCURRENT JURISDICTION BETWEEN LHWCA AND STATE REMEDIES
DIVINCENTI ET AL. V. HARMON ET AL. 
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Glen Divincenti and Lloyd Green brought this suit against their former employer, United Bulk
Terminals Davant, LLC, and their former supervisor, Eric Harmon, for emotional distress they
allegedly experienced after they were terminated. Plaintiffs allege that they were fired when they
refused Harmon's orders to perform a crane maneuver that they felt was dangerous. Shortly after
their termination, an accident occurred while crews were performing the same task in which
plaintiffs had refused to participate. Plaintiffs alleged that they had experienced emotional
distress since their terminations and the accident, including flashbacks, nightmares, insomnia,
and irritability. United Bulk Terminals Davant, LLC and Harmon (defendants) moved for the
dismissal of, or alternatively summary judgment on, plaintiff's claims arguing that the Longshore
and Harbor Workers' Compensation Act is their exclusive remedy and they cannot, on the facts
pled, succeed on a claim for intentional infliction of emotional distress. Plaintiffs opposed the
motion, arguing that concurrent jurisdiction exists between the LHWCA and state statutory
compensation schemes, creating a "twilight zone" between state and federal compensation
schemes that allows them to bring this suit under the intentional tort exception to the Louisiana
Workers' Compensation Act. Plaintiffs relied on the Supreme Court's decision in Sun Ship, Inc.
v. Pennsylvania, decided in 1980, which held that the availability of a remedy under the
LHWCA did not preclude concurrent state coverage. However, as the court pointed out, in 1989
the Louisiana legislature passed Act Number 454, creating Louisiana Revised Statutes §
23:1035.2, which effectively eliminated the workers' choice of federal or state compensation, as
had been set forth in Sun Ship. Section 23:1035.2 now divests plaintiffs of the concurrent state
and federal remedies. Accordingly, plaintiffs argument that they should be allowed to bring a
state law claim against their former employer because of the concurrent jurisdiction between
state and federal compensation schemes fails. Defendants’ motion was granted and the case was
dismissed with prejudice. (USDC EDLA, January 9, 2019) 2019 U.S. Dist. LEXIS 4730

QUESTIONS OF FACT PRECLUDE SUMMARY JUDGMENT IN §905(B) CASE
JOHNSON V. CARGILL, INC., ET AL.

Albert Johnson alleged he was injured when he slipped on spilled grain and fell on the deck of a
vessel owned by Diamond Star Shipping, PTE, LTD. At the time of Johnson’s alleged injury, he
was employed by Dockside Linemen, Inc., a subcontractor of Cargill, Inc. Johnson alleged
Cargill was negligent in failing to ensure its grain elevator operations did not cause a spillage of
grain onto the deck of the vessel, allowing accumulation of grain on the deck of the vessel such
that it created an unreasonable risk of harm, failing to properly train and supervise its employees
to prevent the type of spillage that led to Johnson’s accident and injuries, and failing to warn
Johnson and others of the dangerous condition. Cargill moved for summary judgment, arguing
that, since the court had previously found the grain on the deck of the vessel  did not create an
unreasonably dangerous condition, when considering Diamond Star’s motion, Johnson could not
prove that Cargill acted negligently. The court pointed out that Cargill's motion was premised on
the court's finding that the spilled grain did not create an unreasonably dangerous condition.
However, the court clarified its ruling that the condition was not so hazardous that anyone could
tell that its continued use created an unreasonable risk of harm, so as to trigger Diamond Star's
duty to intervene. There remained factual disputes with respect to who controlled the walkway
where the grain spilled and the amount of the grain spilled. Accordingly, Cargill’s motin for
summary judgment was denied. (USDC January 9, 2019) 2019 U.S. Dist. LEXIS 3671

In another ruling in this same case, the court ruled that there remained disputed issues of material
fact with respect to who controlled the walkway where the grain spilled and the amount of the
spillage. As a result, the court found that Diamond Star was not entitled to judgment as a matter
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of law that it did not breach the active control duty. Accordingly, Diamond Star's motion for
reconsideration was denied with respect to that Scindia duty, (USDC EDLA, January 9, 2019)
2019 U.S. Dist. LEXIS 3676

ANOTHER REMOVAL ACTION BITES THE DUST
DEMPSTER V. LAMORAK INSURANCE CO., ET AL.

Callen Dempster filed suit in state court, alleging that he suffered exposure to asbestos and
asbestos-containing products that were designed, manufactured, sold, and/or supplied by a
number of companies while Dempster was employed by Avondale Industries, Inc. Several
defendants removed the suit from state court under the federal officer removal statute. Dempster
moved to remand his case to state court, arguing that remand of his case was proper, as Avondale
Interests' removal was untimely and there was no evidence that Dempster was exposed to
asbestos on a federal vessel. Additionally, Dempster pointed out that the Fifth Circuit has
consistently held that claims do not warrant federal officer removal and Avondale Interests were
not acting under the direction of a federal officer. Finally, Dempster pointed out that Avondale
Interests had not established a colorable federal contractor defense and their LHWCA defense
did not provide an independent basis for removal, and, regardless, the LHWCA supplements
state law remedies rather than supplanting them. The court found that removal pursuant to 28
U.S.C. §1442(a)(1) was improper and that defendants had not shown that the necessary causal
nexus between Avondale Interests' or Foster's actions under color of federal office and
Dempster’s negligence claims existed. In short, Avondale Interests and Foster had failed to
identify evidence or any plausible reason to distinguish Dempster’s case from the clear Fifth
Circuit holdings in Bartel, Savoie, Legendre, Templet, and Melancon, or the recent conclusions
of several district courts that rejected the same arguments put forth by Avondale Interests and
Foster. Allowing removal of Dempster’s negligence claims, without proof of exposure aboard a
government vessel, would not serve the basic purpose of Section 1442. Because Avondale
Interests and Foster had not shown that the necessary causal nexus between their actions under
color of federal office and Dempster’s claims existed, the court found that removal pursuant to
28 U.S.C. §1442(a)(1) was improper. Accordingly, the court concluded that Dempster’s case
must be remanded for lack of subject matter jurisdiction, and therefore granted the motion to
remand. (USDC EDLA, January 7, 2019) 2019 U.S. Dist. LEXIS 2118

FIXED PLATFORM IS NOT A VESSEL AND OCSLA APPLIES TO CLAIMANT
ROSS VERSUS W&T OFFSHORE, INC. 

Alton Ross worked as a galley-hand/cook for Bailey's Support Services, Inc. while stationed on
an oil production platform owned by W&T Offshore, Inc. Ross alleged that he slipped and fell
on a wet galley floor, allegedly causing several injuries, which he attributed to the negligence of
W&T. Ross filed suit against W&T in state court, seeking to recover damages under the Jones
Act and general maritime law. The petition also claimed under Louisiana law. W&T removed
the case to federal court, and moved for partial summary judgment, arguing that it was entitled to
partial summary judgment on Ross’s Jones Act claims and general maritime law claims because
the alleged accident did not occur on a vessel and because Ross could not show a maritime situs
or a connection to traditional maritime activity. W&T further contended that its platform is an oil
and gas production platform that has been permanently affixed to the Outer Continental Shelf for
over two decades. W&T averred that because Ross’s alleged accident occurred on a fixed
production platform and not a vessel, his claims against W&T were governed by the Outer
Continental Shelf Lands Act (OCSLA)which mandates application of Louisiana law.
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Consequently, W&T urged the Court to dismiss Ross’s Jones Act and general maritime law
claims. Similarly, W&T argued that Ross’s unseaworthiness claim must fail because its platform
is not a vessel. Lastly, W&T argued that Ross’s negligence claim brought under general
maritime law must fail because Ross could not meet the two requirements for a tort claim in
admiralty. Accordingly, W&T urged the court to grant summary judgment on all of Ross’s
claims brought under the Jones Act and general maritime law. Ross averred that subpoenaed
employment documents informed W&T of Ross’s Jones Act seaman status, and because the
motion ignores this fact, partial summary judgment should be denied. The court pointed out that
Ross was asked during his deposition whether he was being permanently assigned to W&T’s
platform, and he responded, it was his rig. Therefore, even assuming that Ross had submitted
competent summary judgment evidence showing that he was a Jones Act seaman at some point
prior to being assigned to the platform, the undisputed evidence showed that he was reassigned
to a job that was aboard an offshore oil platform, which is not a vessel under the Jones Act.
Accordingly, the Court found that there was no genuine issue of material fact and W&T was
entitled to summary judgment on Ross’s Jones Act claim. In the same vein, because Ross did not
identify specific facts in the record and articulate evidence that there was a genuine dispute over
whether the W&T platform is a vessel, the court granted summary judgment in favor of W&T on
Ross’s unseaworthiness claim. Finally, under Fifth Circuit precedent, cooking on a fixed
platform would bear no significant relation to traditional maritime activity, and Ross’s
negligence claims under general maritime law would be untenable. Ross did not submit any
evidence to create a genuine dispute of fact on this issue. Accordingly, W&T was entitled to
summary judgment on Ross’s negligence claim brought under general maritime law. Therefore,
the court granted W&T's motion for partial summary judgment on Ross’s Jones Act and general
maritime law claims. (USDC EDLA, December 10, 2018) 2018 U.S. Dist. LEXIS 207809

OCSLA CLAIMANT FAILS TO SHOW QUESTION OF FACT UNDER §905(B) (CONT.)
DUKES V. ZAFIRO MARINE 

This litigation arose from personal injuries allegedly sustained by Joseph Dukes when he rolled
his ankle climbing down a three-rung ladder from his upper bunk located in the living quarters of
a vessel. Dukes was employed by MMR Contractors, Inc. as an instrumentation and electrical
technician and working on an offshore platform off of the Louisiana coast that was owned by BP
Exploration & Production Inc. Dukes worked twelve-hour shifts on the platform, and spent the
other twelve hours of the day on a large quarters vessel located near the platform, that was
owned by CVI and time chartered by BP from Harkand Gulf Contracting, Ltd. Dukes was
assigned to an upper bunk on the quarters barge, which had a three-rung ladder attached to the
frame of the top bunk by metal "L"-shaped brackets. When Dukes was climbing down from his
upper bunk, he placed his right foot on the top rung of the ladder, but the ladder allegedly slid
along the upper bunk framing to which it was attached, causing Dukes to twist his right ankle,
lose his balance, and fall to the floor. Dukes slept in the same upper bunk and used the same
ladder for at least the six days leading up to the incident at issue. Dukes did not make any
reference to a fall or that the ladder had moved in either injury report he completed. In his
lawsuit, Dukes claimed for the first time that the ladder moved causing him to fall, and as a
result of the fall he injured his ankle, left hip, lower back, and left shoulder. Dukes named Zafiro
Marine as the defendant, alleging that Zafiro owned, operated, and/or controlled the quarters
barge and that Zafiro's negligence and the unseaworthiness of the vessel caused Dukes' injuries.
Dukes named BP as a defendant, but the court granted BP's motion for summary judgment,
dismissing Dukes' claims against BP. Dukes amended his complaint several times attempting to
name the correct owner of the quarters barge: Zafiro was replaced with ZM Industries Limited,
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which was later replaced with CVI Global Lux Oil and Gas, which is a non-existent entity. CVI
appeared as the registered owner. CVI filed the instant motion in limine seeking to exclude the
testimony of Dukes' purported expert in naval architecture, marine engineering, and marine
safety. CVI did not challenge the expert’s qualifications, but rather argued that his opinions will
not aid the trier of fact because the accident involves issues within a layperson's general
understanding - namely, falling off of a bunk bed ladder. CVI also argued that the expert offered
impermissible legal conclusions. Dukes opposed the motion, arguing that his expert’s testimony
should not be excluded because his expertise in maritime safety would aid the trier of fact in
understanding safety standards that are unique to the maritime industry, and generally not within
a juror's common knowledge. Based on his education and experience, the court found that the
proffered expert had technical expertise in vessel classification, surveying, design, and
management; vessel rules and regulations; and assessment of vessels under international codes
and flag state regulations. However, the expert’s report also offered several opinions that
constitute legal conclusions, or factual determinations that are reserved for the jury, and thus
were inadmissible. Further, the expert offered an opinion that the bunk bed was unsafe because it
lacked lee rails, which run along the bed to prevent the occupant from falling out while sleeping.
Dukes allegedly fell while exiting the top bunk because the ladder moved. Whether the bunk bed
had proper lee rails was irrelevant to the facts of this case. CVI's motion in limine to exclude the
expert testimony was granted as to excluding the expert’s legal conclusions, statements
regarding fault, and irrelevant opinions regarding lee rails; the motion was otherwise denied.
(USDC EDLA, December 14, 2018) 2018 U.S. Dist. LEXIS 211604

COURT ALLOWS §905(B) CLAIM TO PROCEED ON ACTIVE CONTROL DUTY ONLY
JOHNSON V. CARGILL, INC., ET AL.

Albert Johnson alleged he was injured when he slipped on spilled grain and fell on the deck of  a
foreign flagged, ocean-going, bulk cargo vessel owned by Diamond Star. The vessel arrived at
Cargill, Inc. and docked there for Cargill to load a cargo of grain into the vessel's holds. At some
point, before Cargill completed the loading, grain spilled on the deck of the vessel because of a
"plugging event" that occurred on Cargill's loading device. Cargill subcontracted with Johnson's
employer, Dockside Linemen, Inc., to rake the cargo, once it was in the vessel's holds, to even
out the piles of grain. The spilled grain was plainly visible on the deck of the vessel. Johnson
allegedly he slipped and fell on the spilled grain, suffering alleged injuries. Diamond Star moved
for summary judgment under FRCP 56 on the basis that there were no material facts in dispute, it
did not breach any legal duty owed to Johnson, and it was entitled to judgment as a matter of
law. Johnson brought a §905(b) claim against Diamond Star under the LHWCA, which permits a
longshoreman to bring an action against a vessel owner when his injury is the result of the
negligence of the vessel. It was undisputed that the grain on which Johnson allegedly  slipped
and fell was spilled on the deck of the vessel at some point two days after the vessel was turned
over to Cargill for loading operations. It was also undisputed that the condition at issue, the grain
on the deck of the vessel was open and obvious. The court finds there are no material facts in
dispute and Diamond Star is entitled to judgment as a matter of law that it did not breach its
turnover duty. The court also found that material facts were in dispute as to whether Diamond
Star maintained active control of the walkway where Johnson slipped and fell. While it was
undisputed that Cargill was in control of the loading operation, the parties dispute who was
responsible for cleaning the walkway and whether Diamond Star maintained active control of the
walkway or completely turned the walkway over to Cargill. Therefore, Diamond Star was not
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entitled to judgment as a matter of law that it did not breach the active control duty. Based on the
undisputed facts, the court found as a matter of law that the spillage did not create an
unreasonably dangerous condition. Because an unreasonably dangerous condition did not exist,
Diamond Star could not have actual knowledge of an unreasonably dangerous condition, and it
had no duty to intervene. Diamond Star was found entitled to judgment as a matter of law that it
did not breach the duty to intervene. The motion for summary judgment filed by Diamond Star
was granted to the extent that it did not breach the turnover duty or the duty to intervene. The
motion was denied as to the claim of breach of the active control duty. (USDC EDLA,
November 1, 2018) 2018 U.S. Dist. LEXIS 187122

QUESTION OF FACT ON LONGSHORE STATUS AS TO TRANSIENT OR FORTUITOUS
PAYANO V. ENVIRONMENTAL, SAFETY & HEALTH CONSULTING SERVICES, INC.

Georges Payano alleged that he sustained a tear of his right bicep while attempting to retrieve an
oil boom from the water while aboard a vessel. Environmental, Safety, & Health Services, Inc.
hired Payano to work as a technician. Prior to the day of his accident, Payano had performed
land-based cleaning work in a warehouse and had never before performed cleanup work aboard a
vessel at sea. On the morning of his alleged injury Payano and four other ES&H employees
boarded the vessel to conduct oil spill cleanup work. The vessel, which was owned by NOLA
Boat Rentals, LLC, was time chartered by ES&H pursuant to a Master Service Agreement. The
ES&H crew was instructed to retrieve damaged sections of a containment boom from the water
and load it onto the vessel. As Payano was grasping a segment of the still-anchored boom, the
bow of the vessel jerked upwards due to wave action, and he sustained a tear of his right bicep.
Payano received compensation benefits under the LHWCA while recuperating from his injury
until he was cleared to return to work. Upon returning to work, Payano was placed on light duty
status, for which he was allegedly harassed by his supervisors. He submits that he ultimately
resigned because of this harassment. Payano subsequently ES&H, alleging claims under the
Jones Act, the LHWCA, and the general maritime law. Moreover, he alleged damages for
physical pain and suffering, mental suffering, lost wages, scarring and disfigurement, disability,
medical expenses, maintenance and cure, workers' compensation benefits, and/or compensation
benefits under the LHWCA. Payano subsequently stipulated that he: was not a seaman at the
time of the incident, did not have a Jones Act negligence claim, did not have an unseaworthiness
claim under the general maritime law, and (4) did not have a general maritime law maintenance
and cure claim. ES&H moved for summary judgment, contending that it was entitled to
judgment as a matter of law that Payano was covered under the LHWCA such that his recovery
was limited to compensation benefits from ES&H and a possible vessel negligence claim under
§905(b) of that Act and ES&H was not liable for vessel negligence under §905(b). ES&H
contended that because Payano was injured on navigable waters and in the course of his
employment with ES&H, he satisfies the situs and status elements of the LHWCA. And because
he qualifies as a covered worker under the LHWCA, his remedy is limited to compensation
payments from ES&H, and a potential § 905(b) action against the vessel owner. Payano
countered that ES&H improperly conflated the situs and status elements of the LHWCA, noting
that the Fifth Circuit has clarified that a worker injured in the course of his employment on
navigable waters is engaged in maritime employment and meets the status test only if his
presence on the water at the time of injury was neither transient nor fortuitous. Payano further
submitted that he was employed as a technician, worked inside of an ES&H warehouse, and had
never worked on a vessel until the day of his injury. Because he was an exclusively "land-based
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employee" who was injured while fortuitously working on navigable waters, Payano averred that
he was covered by the Louisiana Workers' Compensation Act, rather than the LHWCA. Because
a factual dispute remained as to whether Payano's presence on navigable waters was more than
fortuitous at the time of his injury, summary judgment in favor of ES&H that Payano is covered
under the LHWCA and only eligible to recover under that Act is inappropriate. The court denied
ES&H’ds motion part, as to Payano’s coverage under the LHWCA. It was undisputed that
ES&H did not own the vessel on which Payano’s alleged injury occurred. However, the parties
disagreed as to whether ES&H was liable under §905(b) in its capacity as time charterer of the
vessel. ES&H contended that there was no allegation or evidence demonstrating that ES&H
owed and/or breached a duty by an act taken in its capacity as time charterer. Although Payano
pointed to evidence in the summary judgment record indicating that ES&H may have been
negligent, there was no evidence in the summary judgment factual record to support a finding
that these alleged acts of negligence occurred in ES&H's capacity as time charterer, rather than
as employer. Therefore, the court granted in part, as to ES&H’s liability for vessel negligence
under §905(b). In addition, Payano’s claims for unseaworthiness, maintenance and cure, and
Jones Act negligence were dismissed with prejudice, in light of Payano’s binding stipulation that
he did not have these claims. Payano’s status as a longshoreman or a land-based worker, as well
as his claim for negligence under the general maritime law, remained before the court. (USDC
EDLA, October 2, 2018) 2018 U.S. Dist. LEXIS 170061

ANOTHER REMOVAL ACTION BITES THE DUST
MATTE V. MOBIL EXPLORATION AND PRODUCING NORTH AMERICA INC., ET AL.

This case involved a toxic tort wherein Kenneth Matte alleged that he developed chronic
meylomonocystic leukemia (CMML) as a result of exposure to benzene and benzene-containing
products. Matte alleged that the harmful exposure occurred between 1972 and 1979 when he
worked as a seaman aboard a vessel owned and operated by The Superior Oil Company,
predecessor-in-interest to Mobil Exploration and Producing North America, Inc. Matte alleged
that he contributed to the mission of the vessel, while it was operating on navigable inland
waters, by aiding in general maintenance, coming into contact with benzene and
benzene-containing products, such as oil-based drilling fluids, crude oil, penetrators, paint
thinners, paints, fuel, and solvents while he performed his work aboard the vessel. Matte filed
suit in state court against multiple defendants. Defendants removed the case to federal court,
invoking federal question subject-matter jurisdiction pursuant to the Outer Continental Shelf
Lands Act (OCSLA) and federal question subject-matter jurisdiction under 28 U.S.C. §1331,
because OCSLA is a federal law. Defendants also alleged that the court had supplemental
jurisdiction over Matte's claims against all other defendants pursuant to 28 U.S.C. §1367(a).
Matte moved to remand arguing that the notice of removal was untimely filed. Defendants
opposed Matte's motion to remand arguing that the removal was timely filed. The court initially
found that the removal was timely filed. The court then turned to the claim of OCSLA original
federal jurisdiction, finding that the first two prongs of the test were satisfied. Matte testified that
he was exposed to benzene-containing products, when he worked on an OCSLA situs for three
months. The court found that this was an inconsequential amount of time when balanced against
the seven years Matte alleged that he was exposed to benzene and benzene-containing products
while working as a seaman for Superior.  Accordingly, the court held that OCSLA jurisdiction
had not been demonstrated. Matte's motion to remand was granted. Since defendants were not
objectively unreasonable in removing the action based on the potential application of OCSLA
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jurisdiction, the court denied Matte's request for fees and costs. (USDC EDLA, October 17,
2018) 2018 U.S. Dist. LEXIS 178388

LOUISIANA CONSTRUCTION ANTI-INDEMNITY STATUTE APPLIED TO THE MSA 
BARRIOS, ET AL. V. CENTAUR, LLC, ET AL.

Devin Barrios alleged that he was injured while working for Centaur, LLC as a Jones Act
seaman. Barrios was hired by Centaur, a marine construction company, to work on a
construction project to build a concrete containment wall around the edge of a dock facility
owned by United Bulk Terminals Davant, LLC (UBT). Centaur leased a barge to house its
equipment during the project. UBT contracted with River Ventures, LLC to provide a crew boat
to transport Centaur's employees to and from the project. Barrios alleged that he was injured
while transferring a portable generator from the crew boat to the barge when the crew boat
separated from the barge and he fell into the river, followed by the 100lb generator. Barrios
brought claims under the general maritime law and Jones Act against both Centaur and River
Ventures. River Ventures then filed a cross-claim against Centaur seeking indemnity and
insurance pursuant to a Master Service Agreement entered into between UBT and Centaur
regarding all construction projects performed by Centaur for UBT. Centaur and River Ventures
filed cross-motions for summary judgment regarding Barrios’s seaman status. Centaur argued
that Barrios was not a seaman and therefore his only remedy was compensation under the
LHWCA. River Ventures argued the barge at issue is a vessel in navigation, but that material
issues of fact existed as to Barrios’s seaman status. In addition, Centaur moved for summary
judgment on River Venture's cross-claim, arguing that the Louisiana Construction
Anti-Indemnity Statute applied to the MSA to prohibit the indemnity and additional insured
provisions therein. Centaur argued that the facts show that the barge was a work platform and
not a vessel in navigation. The court found no evidence that the barge was permanently attached
to land, and although it lacked a means of self-propulsion, it did in fact move frequently. It could
not be said that this movement was merely incidental because it was necessary to provide
supplies and equipment to the dock construction project. The movement of the barge at issue
here was not simply theoretical, but it was actually used for the transportation of equipment and
supplies over water. Accordingly, the court held that the barge was a vessel in navigation. The
court found that there was sufficient conflicting evidence that a jury might draw more than one
inference regarding the amount of time that Barrios spent working aboard the barge, and
ultimately his seaman status. Accordingly, summary judgment on seaman status was denied. In
its cross-claim against Centaur, River Ventures sought indemnity and insurance pursuant to the
MSA between UBT and Centaur. Centaur argued that the Louisiana Construction
Anti-Indemnity Statute applies to the MSA to prohibit the indemnity and additional insured
provisions therein. River Ventures argued that maritime law, not Louisiana law, applied to the
MSA to allow these provisions. The court held that the land-based construction contract at issue
was non-maritime. Because the MSA was non-maritime, the parties agree that it is governed by
Louisiana law. River Ventures responded that the indemnity and insurance provisions in the
MSA fell within a particular exception to the LCAIS's prohibition. The court found that River
Ventures had not carried its burden to show that UBT paid the full amount of its insurance
premium and that the LCAIS exception applied. Accordingly, the court held that the LCAIS
applied to prohibit the indemnity and insurance provisions of the MSA. Centaur's Motion for
summary judgment was denied and River Venture's motion for partial summary judgment was
granted. Centaur's motion for summary judgment on River Venture's cross-claim was granted
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and River Venture's cross-claim against Centaur was dismissed with prejudice. (USDC EDLA,
October 22, 2018) 2018 U.S. Dist. LEXIS 180626

COURT AWARDS DAMAGES AND CONSIDERS LHWCA LIEN
LEBLANC V. PANTHER HELICOPTERS, INC., ET AL.

The Court held a non-jury trial to determine the amount of Nicholas Miller sustained as a result
of a helicopter crash, while Miller was employed by Wood Group, PSN, Inc. as a B Operator on
a fixed offshore production platform. Miller and two of his coworkers boarded a Bell 206L-3
helicopter to return home after completing a fourteen-day hitch on the platform. Shortly after
lifting off from the platform, the helicopter lost power and fell roughly 200 feet into the Gulf of
Mexico. Miller and his coworkers survived the crash, albeit with varying injuries. The
helicopter's pilot also survived the initial impact, but drowned before rescuers could free him
from the helicopter. Miller, his two coworkers, and the pilot's survivors brought actions seeking
damages for the helicopter crash. The Court subsequently granted defendants' motion to
bifurcate the trial on Miller's claim. Consequently, the only issue presently before the court was
what amount reasonably compensates Miller for his injuries caused by the helicopter crash. The
court found that the helicopter crash was a traumatic event, both physically and psychologically.
The impact was physically painful and caused compression fractures to four of Miller's
vertebrae. Miller also suffered from PTSD, guilt, and anxiety as a result of the crash. Although
some of these injuries resolved, others remain. As compensation for his future physical pain and
psychological injuries, as well as the diminished enjoyment of life resulting therefrom, the court
found that Miller was entitled to damages in the amount of $100,000.00. The court estimated
Miller's past lost wages to be $149,000.40 and found that a reasonable estimate of Miller's
after-tax future lost wages was $400,000. Miller and the defendants stipulated that Miller's past
medical expenses total $64,302.49. No evidence was presented regarding future medical
expenses. Total damages equaled $1,013,302.49. Signal Mutual was responsible for discharging
Wood Group's liabilities to its employees under the LHWCA. The court found the total amount
of Signal/Wood Group's lien was $182,812.65. (USDC EDLA, October 26, 2018) 2018 U.S.
Dist. LEXIS 183626

LHWCA AND/ OR OCSLA DO NOT APPLY HERE (CONT.)
MAYS, ET AL. V. CHEVRON PIPE LINE CO., ET AL.

Peggy Mays (individually and as personal representative of the Estate of James Mays), Daphne
Lanclos, Brent Mays and Jared Mays (collectively, "plaintiffs") brought this tort suit against
Chevron Pipe Line Company and Chevron Midstream Pipelines, LLC for damages arising out of
a workplace accident that resulted in the death of James Mays. Prior to Mays' death, Chevron
Pipe Line and Furmanite America, Inc. (Mays' employer) entered into a Master Services
Contract, whereby Furmanite agreed to provide control valve maintenance services for Chevron
Pipe Line at its onshore and offshore facilities. Mays was sent by Furmanite to the Chevron
platform to perform valve maintenance services. While Mays and others were removing the
operator cap/bonnet cover plate from the valve, the pressure barrier was breached, causing the
operator cap/bonnet cover plate and valve stem to be expelled. Mays was struck in the head by
these objects and died as a result. After suit was filed, Chevron Pipe Line moved for summary
judgment arguing because the accident occurred in state waters, the LWCA applied and under
that act, Chevron Pipe Line was deemed Mays' "statutory employer" and was thus immune from
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suit in tort. In its original ruling, the court found plaintiffs had not established a substantial nexus
between Mays' death and Chevron Pipe Lines' extractive operations on the outer Continental
Shelf, and therefore, plaintiffs had failed to demonstrate a material fact existed with regard to
whether the LHWCA applied through the OCSLA extension. Thereafter, the court granted
plaintiffs' motion for reconsideration upon additional argument supplied, and reversed its prior
ruling based upon the argument presented, finding summary judgment in defendant's favor to be
unwarranted. The Court found the evidence was sufficient to raise an issue of material fact for
trial - namely, whether there existed a "substantial nexus" between Mays' death and extractive
operations on the shelf. Chevron then moved the court to certify its Ruling and Order on
reconsideration for interlocutory appeal pursuant to 28 U.S.C. § 1292 (b), arguing that the court's
ruling involved a controlling question of law. As the court's determination did not declare a
controlling issue of law as required for certification under § 1292(b), Chevron’s motion to certify
the ruling and order for interlocutory appeal was denied. Chevron next made four separate
motions: A motion to bifurcate trial; a motion for oral argument; a motion for leave to file
supplemental memorandum in support of motion in limine; and a motion to modify scheduling
order or reconsider. The court denied all four motions. The court found that Chevron had not
shown that trying the statutory-employer issue separately from the issues of liability and
damages would economize—rather than further delay—resolution of this nearly four-year-old
case. Nor had Chevron articulated how it would be prejudiced by a single trial. The court also
declined to reconsider its denial of Chevron’s re-urged motion for summary judgment, as
Chevron had neither clearly established that the court's ruling was manifestly erroneous, nor
offered newly-discovered evidence justifying reconsideration. Chevron also offered no good
reason why the court should pause this four year-old case to revisit the substantial-nexus issue
and reconsider summary judgment. Finally, the court declined to modify its scheduling order to
allow time for Chevron to file yet another summary judgment motion, finding that another round
of summary judgment litigation was unnecessary. (USDC WDLA, September 14, 2018) 2018
U.S. Dist. LEXIS 157324

LONGSHOREMAN'S WIDOW WINS $4.2 MILLION  AFTER WRONGFUL DEATH TRIAL
MANSON GULF, LLC V. 2 MODERN AMERICAN RECYCLING SERVICE, INC., ET AL.

This litigation arose from the death of longshoreman James "J.J." LaFleur when he fell 50 feet to
his death after stepping through a hole on a decommissioned oil platform. Manson Gulf, LLC
contracted with Freeport-McMoran Oil & Gas for the purchase and removal of the 50-foot-tall
platform. Manson, in turn, contracted with MARS to dispose of the platform when brought to
shore. The platform sat atop a barge chartered by Manson, who ordered the hole's creation but
allegedly did not cover the hole or warn LaFleur of its existence. Following LaFleur’s death,
Manson filed a complaint seeking exoneration or limitation from liability. 2 Modern American
Recycling Service ("MARS"), who had employed LaFleur as an independent contractor,
answered the complaint and asserted various claims and defenses. Shortly thereafter, LaFleur’s
surviving spouse, filed claims for damages against Manson and MARS, alleging negligence
under both maritime and Louisiana law. The case was tried before the bench, before one of the
most plaintiff-oriented jurists on the federal bench, without a jury. Judge Carl J. Barbier 
awarded $4.2 million to the widow and children of LaFleur, after holding Manson liable for
LaFleur’s death. The court found that under §905(b) of the LHWCA, Manson was responsible
for ensuring the platform-bearing barge, which it had chartered , was either in safe condition or
warning of any non “open and obvious” danger. Because the hole at issue was hard to see, and
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bore no warnings, unlike other rigging holes on the platform, its presence violated the law.
Manson failed to exercise ordinary care under the circumstances when it turned over the vessel
to MARS and failed to warn of the hole, and failed to cover or mark the hole. The court found
that LaFleur’s actions on the platform were reasonable and he was free of fault, and that
Manson’s breach of its duty to turn over the barge in safe condition was the sole proximate, legal
and factual cause of the accident. Judgment was entered against Manson, who was ordered to
pay claimants $4,210,756.00 in damages. (USDC EDLA, August 22, 2018) 2018 U.S. Dist.
LEXIS 142269

NO EVIDENCE OF VIOLATION OF SCINDIA DUTIES
MALBROUGH V. PARKER DRILLING OFFSHORE USA, LLC

Ronald Malbrough, a wireline operator for Baker Hughes, brought this action against Baywater
Drilling, LLC for damages allegedly sustained on a barge moored alongside a Baywater drilling
barge. Malbrough asserts his claim under §905(b) of the LHWCA. Malbrough and three other
Baker Hughes operators were sent to the Baywater barge to perform wireline work. Malbrough
was unloading a cargo basket while the crane was still attached. During the transfer from the rig
floor, the sheave became lodged in the grating of the basket, and Malbrough had to wiggle it
free. Malbrough alleged that the basket chosen by the Baywater crew was chest-high and very
deep, which required him to stand on his toes and reach into the basket to remove the heavy tool.
In doing so, Malbrough allegedly herniated a disc in his neck. Baywater moved for summary
judgment based upon Malbrough deposition testimony, during which he made several relevant
admissions. First, he acknowledged that he had not followed the pre-job Baywater Safety
Briefing, and stated that he knew he was not following proper lifting technique at the time of the
accident. He admitted that, since the crane was still attached to the basket, he could have easily
used the crane to lift the sheave. Finally, although Malbrough alleged in his complaint that the
Baywater crew loaded the sheave into a chest-high basket and that he had to stand on his toes to
remove it, Malbrough admitted in his deposition that the basket was only waist-high; that it was
loaded by Baker Hughes, not Baywater; and, importantly, that his injury occurred when he was
in the basket pulling on the sheave - not when he was reaching over into the basket. The court
found that there was no issue of material fact as to whether Baywater breached any of the three
Scindia duties. Baker Hughes were experts in wireline operations, including loading and
unloading their equipment. There was no hidden danger. The condition of the basket and sheave
were open and obvious to Malbrough, who admitted that there was adequate lighting to see the
equipment and that his accident happened while performing normal work. Baywater’s
unopposed motion for summary judgment was granted and Malbrough’s §905(b) claim was
dismissed with prejudice. (USDC EDLA, August 27, 2018) 2018 U.S. Dist. LEXIS 145208

COURT QUESTION OF FACT PRECLUDES 905(B) SUMMARY JUDGMENT (CONT.)
GUIDRY V. NOBLE DRILLING SERVICES INC, ET AL.

Glen Guidry was a longshoreman employed as a field service representative by VAM USA,
LLC, a subcontractor of Shell. VAM performed casing operations aboard a drill ship, which was
owned by Noble Drilling Services. Guidry was inspecting a joint casing while standing upon the
drilling floor, which was covered in mud. Guidry slipped and allegedly sustained injuries to his
back, ligaments, muscles, and nervous system. Guidry sued Noble Drilling Services, Inc, Noble
Drilling Exploration Company, and Noble Drilling (U.S.), LLC, claiming that he was injured as
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a result of the defendant's negligence and seeking relief under general maritime law and the
LHWCA. It was undisputed that Guidry is not a Jones Act seaman. Liberty Insurance
Corporation was the LHWCA insurer for VAM. Liberty paid compensation, indemnity and
medical payment to Guidry. Liberty entered the lawsuit as an intervenor, seeking repayment for
Noble moved for summary judgment, which the Court denied based upon questions of fact.
Thereafter, Guidry and the Noble both filed motions for summary judgment against Liberty,
seeking dismissal on the ground that Liberty waived its right to subrogation. Liberty opposed the
motion, contending that its waiver was subject to the obligations assumed by VAM. It further
contended that VAM did not assume any obligations under the terms of the contract, and the
movants have not pointed to any other evidence that VAM assumed any obligations. The court
agreed, finding the Noble defendants had failed to show that VAM assumed any obligation in
regards to subrogation rights towards other contractors. Without any evidence to the contrary,
the court assumed that the clause restricting the wavier to the extent that VAM assumed
obligations had meaning, and could not simply be ignored. Because Noble failed to address the
issue and provide evidence to show that all of the explicit terms of the contract had been
satisfied, it was not entitled to summary judgment. Accordingly, the motions for summary
judgment by Guidry and Noble seeking to dismiss Liberty’s claims were denied. (USDC EDLA,
August 28, 2018) 2018 U.S. Dist. LEXIS 146119

LONGSHOREMAN’S FRAUDULENT SEAMAN CLAIMS DISMISSED
TSUHLARES V. ADRIATIC MARINE, LLC, ET AL.

Jason Tsuhlares filed a seaman's complaint for damages against Adriatic Marine, LLC and
Bailey's Catering, LLC, seeking maintenance and cure and damages under the Jones Act and
general maritime law. In the alternative, Tsuhlares has pled entitlement to damages under
§905(b) of the LHWCA. Tsuhlares alleged that while aboard Adriatic Marine’s vessel, he fell
down the wheelhouse stairway, due to the unseaworthiness of the vessel and negligence of the
defendants, and allegedly suffered serious and permanent injuries. At the time of the alleged
incident, Tsuhlares was working as a cook, employed by Bailey's, which does not own any
vessels, and is typically hired to provide domestic cooks and services to remote logistic locations
in support of offshore oilfield activity. Tsuhlares further alleged that he was the borrowed
servant, joint employee or sub-agent of Adriatic Marine. Tsuhlares was employed by Bailey's,
and had worked a total of 487 days, for thirteen different clients at twenty different locations. In
addition to working aboard vessels, 42% of Tsuhlares' days worked with Bailey's were spent
aboard fixed platforms. Adriatic moved for partial summary judgment seeking a determination
that Tsuhlares is not a seaman for purposes of the Jones Act, such that his claims against Adriatic
under the Jones Act, for maintenance and cure, and under the general maritime law for
unseaworthiness should be dismissed with prejudice. Rather, Adriatic argued that Tsuhlares is a
longshoreman, presently receiving benefits under the LHWCA, such that his recovery against
Adriatic was limited to the claims afforded under §905(b), as alternatively pled in the complaint.
In his complaint, Tsuhlares alleged that he was assigned to and did perform at least thirty percent
of his work as a cook on and aboard a fleet of vessels under common ownership and control.
However, the court found that the record plainly did not support that allegation. The proper
inquiry is limited to Tsuhlares' time spent on Adriatic vessels, which accounts for a combined 46
days. Given that Tsuhlares only spent approximately 9% of his total employment with Bailey's
serving aboard Adriatic vessels, he had only a transitory or sporadic connection to its vessels and
failed to satisfy Chandris's second prong. The court held that Tsuhlares was not a seaman as a
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matter of law. Accordingly, Adriatic Marine's motion for summary judgment as to Tsuhlares'
claims under the Jones Act, for maintenance and cure, and under the general maritime law for
unseaworthiness was granted and those claims were dismissed with prejudice. (USDC WDLA,
August 2, 2018) 2018 U.S. Dist. LEXIS 130154

COURT SUA SPONTE QUESTIONS ITS JURISDICTION IN THE CASE
PALMER V. H&E EQUIPMENT SERVICES, LLC, ET AL.

Derrick Palmer was welding on a barge owned by Amherst Madison, Inc., as an alleged Jones
Act seaman and employee of H&E Equipment Services, LLC, when he allegedly suffered burns
to his face, inner ear, and nostrils, after the weld job "flared" in a confined space. Palmer filed
suit in state court, claiming his alleged injuries were due to defendants' failure to set up the
proper equipment. Amherst removed the to federal court explicitly asserting diversity
jurisdiction under 28 U.S.C. §1332.4. Amherst Madison is a corporation, organized and existing
under the laws of the State of Indiana, with its primary place of business in the State of West
Virginia. Amherst submitted that the alleged Jones Act claims have been fraudulently pled, and
H&E Equipment included as a defendant to prevent removal of the claim on the basis of
diversity. Contrary to the allegations of the petition, Palmer’s suit against H&E Equipment is
exclusively governed by the LHWCA, and H&E Equipment was tort immune. Upon information
and belief, plaintiff has joined H&E Equipment as a co-defendant in an attempt to destroy
diversity. The court agreed that Palmer was not the employee or borrowed employee of Amherst
and any claim against Amherst arose under the general maritime law, not the Jones Act.
However, the court observed it was not apparent from the face of the petition or notice of
removal that the court had subject matter jurisdiction over the case under 28 U.S.C. §1332(a).
Proper information regarding the amount in controversy is necessary to establish the court's
diversity jurisdiction. The general allegations do not contain enough information regarding the
actual injuries, or the nature of the injuries to determine the amount in controversy. Additionally,
although Amherst explicitly premises the court’s subject matter jurisdiction on 28 U.S.C. §1332,
it is not clear whether federal question subject matter jurisdiction over the suit may also exist.
Accordingly, the court ordered that Amherst file a memorandum and supporting evidence
concerning subject matter jurisdiction within ten days,  which should address whether the court
had diversity or federal question subject matter jurisdiction, as well as the basis for the exercise
of such jurisdiction. In response, Palmer was ordered to file either a memorandum and
supporting evidence regarding subject matter jurisdiction, or a Motion to Remand for lack of
subject matter jurisdiction. (USDC MDLA, August 9, 2018) 2018 U.S. Dist. LEXIS 134431

COURT APPLIES NEW FIFTH CIRCUIT MARITIME CONTRACT TEST
MAYS V. C/W RE ALL C DIVE LLC ET AL. 

This case started as a consolidated action arising from a pipeline explosion. The remaining
plaintiff, Adam Zima, alleges that he worked for C-Dive, LLC aboard its vessel, servicing a
pipeline owned by Gulf South Pipeline Company, LP, a subsidiary of Boardwalk Pipelines, LP.
Boardwalk Pipelines entered into a Master Services Agreement with C-Dive. The MSA was a
blanket contract that did not itself authorize any specific work but that would be followed by
work orders between the parties adopting the terms of the MSA. During work there was a release
of gas that caused an explosion and allegedly injured Zima. C-Dive and Gulf South entered into
a work order, whereby C-Dive was to plug and abandon the pipeline later involved in the
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explosion, which contained a provision incorporating the MSA. Zima brought claims for Jones
Act negligence, and unseaworthiness against C-Dive and Gulf South. C-Dive sought a limitation
of liability pursuant to 46 U.S.C. §30505. Gulf South brought a cross-claim against C-Dive,
alleging that C-Dive was required to defend and indemnify Gulf South under the MSA. Gulf
South also made a third-party claim against Catlin Insurance Company and New York Marine &
General Insurance Company as an additional insured under policies those companies issued to
C-Dive. The court held that the MSA required C-Dive to make Gulf South an additional insured
on C-Dive's comprehensive general liability policies issued by Catlin and New York Marine,
triggering coverage for Gulf South via automatic additional insured clauses in those policies. The
C-Dive parties sought dismissal of Gulf South's claim for defense, indemnity, and additional
insured status pursuant to the Louisiana Oilfield Anti-Indemnity Act. Gulf South sought a partial
summary judgment finding that no state law anti-indemnity act applied to prevent its claims
because the MSA and work order were maritime contracts. The C-Dive parties argued that,
pursuant to the Outer Continental Shelf Lands Act, Louisiana law applied to govern the contracts
and the Louisiana Oilfield Anti-Indemnity Act therefore rendered the defense, indemnity, and
additional insured requirements therein void and unenforceable. Gulf South, on the other hand,
argued that general maritime law applied to govern the contract, under which the indemnity and
defense provisions therein are enforceable. The court used the Fifth Circuit’s recently espoused
new test for the resolution of the issue of whether the contracts involved were maritime in
nature. Finding that the contracts were, indeed, maritime contracts, the court held that general
maritime law applied by its own force and state law did not apply to invalidate the indemnity,
defense, and additional insured provisions. Gulf South's Motion was granted and the C-Dive
parties' motion was denied. (USDC EDLA, August 1, 2018) 2018 U.S. Dist. LEXIS 128539

In a separate ruling in the same case the court addressed C-Dive’s motion for partial summary
judgment on Zima’s Jones Act negligence claim. Zima and Gulf South argued that C-Dive was
liable under the Jones Act for its negligence in causing the explosion during which Zima was
injured, alleging that C-Dive was negligent in continuing to jet despite being unsure whether it
was jetting the correct pipeline, failing to invoke stop work authority when a diver discovered a
broken stand-off on the pipeline, and failing to invoke stop work authority when its crew realized
it had inadequate drawings of the pipelines in the area. C-Dive argued that the scope of work for
the project required it to jet the entire area surrounding the pipeline to be abandoned and
therefore it was not negligent in jetting the adjacent pipeline. It also pointed out that even Gulf
South's engineering expert found that the broken stand-off did not prevent the end connector
from performing as designed. The court found the Zima and Gulf South had provided sufficient
evidence to create a material issue of fact as to whether C-Dive was negligent and whether that
negligence played any part in Zima’s injury. C-Dive's Motion was denied. (USDC EDLA,
August 2, 2018) 2018 U.S. Dist. LEXIS 129710

COURT IS UNCLEAR AS TO WHETHER COMPLETE DIVERSITY EXISTS IN CASE
ELVIR, ET AL. V. TRINITY MARINE PRODUCTS, INC., ET AL. 

Nelin Xiomara Gonzalez Elvir and Estevan Lopez Coello (collectively, plaintiffs) filed a petition
for damages in state court, asserting a wrongful death claim and survival action against Trinity
Marine Products, Inc., Lincoln Electric Company, and their insurers for the personal injuries and
death of the plaintiffs' adult son during an incident allegedly involving equipment manufactured
by Trinity Marine and Lincoln Electric. Plaintiffs alleged that their son, Jose Ariel Aguilar
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Gonzalez was electrocuted while performing welding work for his employer, NSC Technologies,
Inc., on the premises of Trinity Marine. Lincoln Electric removed the matter to federal court,
asserting that the court had diversity jurisdiction pursuant to 28 U.S.C. §1332. Alternatively,
Lincoln Electric asserted that the court had subject matter jurisdiction under 28 U.S.C. §1331,
federal question jurisdiction. After the amendment deadline established in the scheduling order
had expired, plaintiffs filed a motion, seeking to add Trinity Industries Services, LLC, Trinity
Industries, Inc. Trinity Corporate Services, LLC and Legrand North America, LLC as
defendants. The court noted that Trinity Marine's Motion for Summary Judgment was pending,
which raised the issue of its immunity under the LHWCA, the consideration of which may
involve the question of the applicability of the LHWCA to the case. The court then pointed out
that is was not clear whether complete diversity existed because citizenship has not been
adequately alleged with respect to three of the limited liability companies plaintiffs sought to add
as defendants, noting that for purposes of diversity, the citizenship of a limited liability company
is determined by considering the citizenship of all its members. Accordingly, the court ordered
that the plaintiffs would have seven days to file a motion to substitute the amended and
supplemental complaint with a proposed pleading that was a comprehensive amended complaint
that included all of plaintiffs' numbered allegations, as revised, supplemented, and/or amended,
and adequately alleges the citizenship of all parties, which would, if granted, become the
operative complaint in the matter without reference to any other document in the record. (USDC
MDLA, July 5, 2018) 2018 U.S. Dist. LEXIS 111598

COURT ORDERS LONGSHOREMAN’S ADMIRALTY CASE TO BE A JURY TRIAL
BOWIE V. CHERAMIE GLOBAL MARINE, LLC 

This is a personal injury case in which Jarvis Bowie, alleged he was injured when the personnel
basket in which he was being transported struck the side of the vessel due to it being lowered too
far below the vessel's bulwarks. Cheramie Global Marine, LLC provided its vessel to work in
Energy XXI's field. Island Operating is a company that worked as a contractor at offshore
platform and rigs and it provided two crane operators, Jarvis Bowie and Herman Johnson, to
perform personnel basket transfers. Jarvis Bowie worked as a crane operator for Island
Operating. The manner in which Bowie was injured was disputed. Cheramie claimed that Bowie
stepped off the personnel basket and onto the vessel bulwarks, then jumped down off the
bulwarks. Bowie claimed that the basket hit the vessel and caused Bowie to fall to the deck of
the vessel and injure his back. Bowie sued Cheramie under the general maritime law, seeking to
recover for its negligence in failing to provide him a safe basket transfer. He sought to recover
for maritime negligence of the vessel as well as for unseaworthiness. Bowie demanded a jury
trial. Bowie is a longshoreman covered by the LHWCA, and was receiving LHWCA medical
and indemnity benefits at the time he filed suit. Although Bowie initially demanded a jury trial in
his complaint, there is no dispute that diversity jurisdiction is lacking, that this case arises under
the court's admiralty jurisdiction, and that general maritime law applies. Because the parties
agreed that this is a maritime case, they likewise agreed that Bowie had no right to a trial by jury.
Even so, the court noted that Bowie's initial jury demand had never been stricken. Instead, the
case had proceeded as if it would be tried to a jury since its inception. Given that no federal right
to a jury trial existed in the case, the only issue was whether the parties had consented to a jury
sufficient to trigger Rule 39(c)(2) such that the court may in its discretion allow this case to be
tried by a jury. Because Cheramie for the first time had recently informed Bowie and the Court
of its intention to move to strike the jury demand, the court found that Cheramie had heretofore
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implicitly consented to a jury trial. Therefore, the court ordered that the case would proceed to a
jury by consent. (USDC EDLA, July 19, 2018) 2018 U.S. Dist. LEXIS 120682

COURT ADDRESSES OCSLA BORROWED SERVANT CLAIMS (CONT.)
WASHINGTON V. FIELDWOOD ENERGY LLC

Donald Washington alleged that he was injured when he slipped and fell on unsecured stairs
while carrying steaks. while working aboard an oil and gas production platform located on the
Outer Continental Shelf. Washington was a cook employed by Taylors International, and
assigned to the platform. Washington filed suit, alleging that Fieldwood Energy LLC and
Fieldwood Energy Offshore LLC were liable to him under the OCSLA, as the owner/operator of
the platform. In addition, Washington alleged that Wood Group PSN, Inc. was vicariously liable
to him for the negligence of its employees, arguing that an employee of Wood Group working as
a production operator on the platform, had prior knowledge that the stairs on which he fell were
unsecured but nothing was done to repair them. Fieldwood moved for summary judgment,
arguing that Washington was a borrowed employee of Fieldwood and thus his exclusive remedy
was under the LHWCA. After examining the evidence and considering all of the Ruiz factors, the
court concluded that all but factors one, two, and three weighed in favor of a borrowed employee
finding. Factors one and three, however, presented material issues of fact such that summary
judgment would be inappropriate. A determination of control and the parties' understanding was
best left to the fact finder at trial. Fieldwood’s request for summary judgment on the borrowed
employee issue was denied. Fieldwood immediately file a second motion for summary judgment
or, alternatively, for reconsideration. Fieldwood argued that the court erred in dismissing
Washington’s claims against Wood Group after holding that its employee was the borrowed
employee of Fieldwood, arguing that Louisiana tort law applied to this issue through OCSLA
and the lending employer is solidarily liable with the borrowing employer for the torts of the
borrowed employee. Wood Group argued that the reasoning of Morgan was no longer sound in
light of the Louisiana legislature's amendment abolishing solidary liability between joint
tortfeasors. However, court found that the 1996 amendments had no effect on the relationship
between employees and employers, and there was therefore no reason why such would invalidate
the holding in Morgan. Accordingly, Wood Group failed to convince the Court that the rule of
Morgan should not apply to this case through OCSLA. Morgan held that a lending employer is
still liable to an injured third party for the torts of the borrowed employee. Accordingly, Wood
Group could still be vicariously liable for the negligence of it nominal employee. Therefore the
court reversed its dismissal of Wood Group and reinstated Washington’s claims against it.
Liberty Mutual Insurance Company intervened in the case, seeking recovery of the amounts it
paid out on behalf of Washington as the LHWCA insurer for Taylors. In deciding previous
motions, the Court found that there were material issues of fact as to whether Washington was a
borrowed employee of Fieldwood. However, it found that Justin Roberts was a borrowed
employee of Fieldwood but declined to dismiss Washington’s vicarious liability claims against
Roberts's nominal employer Wood Group. Fieldwood subsequently settled with Washington, and
only Washington’s and Liberty’s claims against Wood Group remained. Wood Group moved for
summary judgment, holding that its employee Justin Roberts could not be found to have been
negligent because he did not owe or breach a duty to Washington. Wood Group further argued
that Liberty’s subrogation claims should be dismissed because it waived subrogation in the
Master Service Agreement between Taylors and Fieldwood. Washington argued that Roberts had
a duty to discover and correct the unsafe condition of the unsecured stairs that caused his
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accident. The court found that Washington had not produced any evidence that Roberts had a
duty to inspect all of the steps on the platform, and Roberts expressly testified that inspecting the
structural aspects of the platform was not part of his regular duties. Further, the duty of
reasonable care does not encompass a duty to eliminate a preexisting unsafe condition present on
a work site over which the independent contractor does not exercise control. The court held that
Washington had failed to establish that Roberts owed him a duty that was breached, and
therefore, could not show that Roberts was negligent or that Wood Group was vicariously liable
for that negligence. Wood Group's motion for summary judgment on Washington’s claims was
granted. Wood Group's motion for summary judgment regarding Liberty’s claim was denied as
moot. Washington claim was dismissed with prejudice. (USDC EDLA, June12, 2018) 2018 U.S.
Dist. LEXIS 98813

COURT DISMISSES ALL CLAIMS AGAINST NOMINAL EMPLOYER
ANGELLE V. SPARTAN OFFSHORE DRILLING LLC

Peter Angelle, an alleged Jones Act seaman, allegedly sustained injuries while employed by
Gordon Reed & Associates (GRA). Angelle was working as a filtration operator a jack-up rig
and asserted that while he was checking the filtration unit on the vessel, when he tripped on a
packer stem sticking out of a pallet near the filter unit, fell onto a hand rail, lost his footing, and
subsequently fell to the vessel deck. Angelle claimed that as a result of the incident, he allegedly
suffered injuries to his lumbar and cervical spine, right shoulder and connective joints, tissues,
and nerves, which required medical care, treatment, and possibly surgery. At the time of the
incident, Angelle was assigned to a jack-up drilling vessel, which was owned, operated, and
controlled by Spartan Offshore Drilling, LLC. Angelle initially brought his action under the
Outer Continental Shelf Lands Act, but later amended his complaint to assert claims under
general maritime law and the Jones Act. Angelle claimed that his injuries were caused by the
negligence of Spartan in failing to provide a safe work place free of unreasonably dangerous
hazards, and the unseaworthiness of the jack-up rig. Angelle asserted concurrently that GRA
violated its duty to provide him with a safe work place free of unreasonably dangerous hazards.
Defendants denied all claims alleged by Angelle except to admit their status for jurisdictional
purposes and to admit Angelle was assigned to work on the jack-up rig. GSA moved to dismiss
all claims against it, arguing that Angelle was not a Jones Act seaman. Angelle did not oppose
the motion. Accordingly, the court will granted the motion as uncontested, and for good reason
because Angelle had not worked aboard a vessel or fleet of vessels for sufficient time to satisfy
the status requirement of the Jones Act. Accordingly, all claims against GSA were dismissed
with prejudice. (USDC EDLA, June 18, 2018) 2018 U.S. Dist. LEXIS 101372

COURT HOLDS WAIVER OF SUBROGATION IS ENFORCEABLE
LEBLANC V. APPLIES TO PANTHER HELICOPTERS, INC. ET AL.

This case involved recovery of a Longshore lien against third-party litigation. Nichalos Miller,
Harvis Johnson, Jr., and Marvin Peter Leblanc, Jr.'s (collectively, plaintiffs) moved for summary
judgment to prevent Signal Mutual Indemnity Association, Ltd. From recovering its LHWCA
lien, for benefits paid on behalf of Wood Group, contending that Wood Group had waived
Signal’s right to subrogate against them. Signal is Wood Group's insurer. Wood Group's
insurance policy with Signal states in pertinent, Wood Group may waive Signal's rights of
subrogation under Rule 11.2 when required to do so by the terms of a written contract. Plaintiffs
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asserted that the Master Service Agreement between Energy XXI Services, LLC and Wood
Group required Wood Group to waive Signal's right of subrogation against Panther Helicopters,
Inc. At all relevant times, a contract existed between Energy XXI and Panther, wherein Panther
agreed to furnish certain services to Energy XXI. Defendants opposed Plaintiffs' motion,
contending that Panther was not one of Energy XXI's contractors for purposes of the Energy
XXI/Wood Group MSA. The court rejected this argument, finding that Panther was one of
Energy XXI's contractors, even though at the time in question Panther was performing work as
Wood Group's contractor. Therefore, the Energy XXI/Wood Group MSA waived any rights
Signal may have had to proceed in subrogation against Panther. Plaintiffs' motion for summary
judgment was granted in part and that all claims Signal and Wood Group have or could have
asserted for subrogation or reimbursement of LHWCA benefits paid to Plaintiffs were dismissed
insofar as Plaintiffs recover from Panther, either by settlement or judgment. Otherwise, the
motion for summary judgment was denied. (USDC EDLA, June 8, 2018) 2018 U.S. Dist. LEXIS
96674

CORRECTION OF PRIOR ORDER MAKES MOTION TO DISMISS MOOT
JONES V. ASSOCIATED MARINE TERMINALS, LLC, ET AL. 

These consolidated cases arose from the death of Ernest Harris, a Jones Act seaman, employed
by Associated Marine Equipment, Harris was assisting crane operations at a mid-river terminal,
in the Mississippi River. The crane was maneuvering a large barge cover, when the operator
suddenly and without warning shifted the heavy barge cover, striking Harris in the head, causing
him to fall into the Mississippi River and die. Two separate wrongful death lawsuits were filed,
one by Ernest's mother, Sheila Jones, and one by Ernest's father, Robert Harris. Jones sued
Associated Marine Terminals, LLC and Turn Services, LLC, alleging Jones Act negligence,
general maritime law claims, and vessel negligence under §905(b) of the LHWCA. Robert Harris
also sued Associated Terminals LLC and Turn Services, LLC, seeking to recover for Jones Act
negligence and under the general maritime law for unseaworthiness or alternatively under the
LHWCA and general maritime law. The cases were consolidated. The court granted the
plaintiffs' motion to dismiss without prejudice their claims against Associated Terminals, LLC,
Associated Marine Terminals, LLC, and Turn Services, LLC, which left only Associated Marine
Equipment, LLC as the defendant in both proceedings. Associated Marine moved to dismiss
Robert Harris’s action, on the ground that Robert Harris lacked standing to assert Jones Act and
general maritime law claims against Associated Marine because he is not his son's personal
representative and because only Jones was appointed as the administratrix of their son's estate.
Robert Harris opposed the motion, arguing he was recently appointed as an independent
co-administrator of their son's succession, due to a defect in the original order attached to the
petition. According to Robert Harris's submission, Jones and Robert Harris jointly petitioned the
state court to amend its prior defective order and the request was granted. Because Robert Harris
demonstrated that he was appointed as a co-administrator of his son's succession, the motion to
dismiss was denied as moot. (USDC EDLA, June 13, 2018) 2018 U.S. Dist. LEXIS 99041

DELETING FEDERAL CLAIMS MAY NOT DESTROY FEDERAL JURISDICTION
(CONT.)
PITRE, ET AL. V. HUNTINGTON INGALLS, INC., ET AL.
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This case arose out of alleged asbestos exposure at Avondale Shipyard, where Steward Pitre
worked as a pipefitter from 1964 to 1972. Pitre developed lung cancer, allegedly as a result of
exposure to asbestos at Avondale and passed away. Pitre's wife and children filed suit in state
court asserting claims for wrongful death and survival under Louisiana law, naming numerous
defendants, including Huntington Ingalls, Inc. (Avondale) and Lamorak Insurance Company.
Plaintiffs alleged that Mr. Pitre was exposed to asbestos during his employment at Avondale, and
that his injuries were caused by the negligence of Avondale and three deceased Avondale
executive officers. Defendants removed the action to federal court on the basis of federal officer
Plaintiffs moved to remand to state court. In an earlier decision, the court denied plaintiffs'
motion to remand. Avondale and Lamorak then moved for summary judgment, on the grounds
that plaintiffs' claims against them are subject to the exclusivity provisions of the Longshore and
Harbor Workers' Compensation Act,  and plaintiffs moved to voluntarily dismiss their claims
against both defendants without prejudice. The court agreed that plaintiffs' state law claims
against Avondale and Lamorak were preempted by the LHWCA, and the defendants were
entitled summary judgment. The court granted the motion for summary judgment and plaintiffs'
state law claims were dismissed with prejudice. (USDC EDLA April 30, 2018) 2018 U.S. Dist.
LEXIS 71932

AMBIGUOUS AGREEMENT PREVENTS SUMMARY JUDGMENT
JOHN BLUDWORTH SHIPYARD, INC. V. CAPITAL CONSULTANTS, INC. OF LA, ET AL. 

Capital Consultants, Inc. of Louisiana and Wire Industrial, Inc. are engaged in the business of
leasing laborers to other businesses. Capital and Wire entered into a teaming agreement in which
Wire agreed to handle the hiring and leasing out of laborers to customers while Capital handled
certain financial and administrative matters. The parties agreed to share profits on a 50/50 basis.
As part of the agreement, Capital agreed to provide liability insurance. Thereafter, Wire leased
two workers, Gilberto Flores and Santos Beltran Silva, to John Bludworth Shipyard Inc. pursuant
to a subcontractor agreement between Wire and Bludworth that predated the teaming agreement .
While working for Bludworth, Flores and Silva were allegedly injured and subsequently filed
suit against Bludworth for its negligence in causing their injuries. Pursuant to indemnity and
insurance coverage clauses in the subcontractor agreement, Wire's insurer provided Bludworth
with defense, indemnity, and insurance coverage for Flores's and Silva's claims. The insurer
settled the claims brought by Flores and Silva for a confidential amount and then instituted this
action, in which the insurer, Bludworth, and Wire sought indemnity, defense, and insurance
coverage from Capital and its insurer, Liberty Mutual Insurance Company, under the terms of
the teaming agreement. Each party brought cross motions for summary judgment. Capital also
argued that plaintiffs could not succeed on their claims because the LHWCA was Flores's and
Silva's exclusive remedy, and the subcontractor agreement  was not in place at the time of the
accident. The court could not determine from the terms of the teaming agreement what sort of
liability insurance the parties contemplated Capital would procure or whether that insurance
would cover contractual liabilities incurred by Wire. The court pointed out that summary
judgment was not appropriate where a contract is ambiguous and the intent of the parties
becomes a question of fact. Accordingly, both parties' requests for summary judgment were
denied. The court found that Capital’s remaining arguments were equally unsuccessful. ,
arguments. They argued that the underlying settlement was unreasonable because Bludworth was
immune from tort liability under the LHWCA as the borrowed employer of Flores and Silva.
Plaintiffs pointed out that this argument was made to and rejected by the Texas district court on

55



summary judgment. Capital also argued that the subcontractor agreement was not in effect when
Flores and Silva were injured. The court found that each of these arguments presented defenses
to the underlying claim by Flores and Silva against Bludworth and therefore sought to attack the
propriety of the settlement. Under Louisiana law, a settlement agreement entered into by a policy
holder or insured may be enforced against the liability insurer which did not consent to the
settlement if the insured shows that the settlement is made in good faith, on a reasonable basis, in
a reasonable amount and, in the event of a coverage denial, coverage is found to exist.
Accordingly, assuming the settlement of Flores's and Silva's claims was reasonable and made in
good faith, Capital waived its right to contest it or assert defenses to the underlying claim. All
the motions for summary judgment were denied. (USDC EDLA, May 9, 2018) 2018 U.S. Dist.
LEXIS 77849

DOES LOIA NULLIFY INDEMNIFICATION OBLIGATION IN OCSLA CASE
WHITTINE V. ANADARKO PETROLEUM CORPORATION, ET AL. 

Nicholas Whittine filed suit against Anadarko Petroleum Corporation and Dolphin Services,
LLC for injuries he allegedly sustained while working on a floating oil production platform.
Whittine was employed as a blaster/painter with Omni Energy Services to work on the floating
oil production platform, and claimed that he stepped on a piece of fiberglass grating that was not
properly affixed to the underlying frame, causing the grating to shift and resulting in Whittine
falling through the grating and injuring himself. Whittine claimed that Dolphin was responsible
for the grating and welding work on the platform at the time of the incident. Dolphin, a
subcontractor of Anadarko, filed a cross-claim against Anadarko, seeking defense, indemnity,
and insurance coverage. Anadarko moved for summary judgment on Dolphin’s cross claim,  
contending there were no genuine issues of material fact in dispute in the matter, asserting that
the Outer Continental Shelf Lands Act ("OSCLA") governed the dispute and that under OSCLA
the laws of the adjacent state, here Louisiana, apply as surrogate federal law. Specifically,
Anadarko contended that the Louisiana Oilfield Indemnity Act ("LOIA") nullified the
indemnification provision contained within the underlying master service contract. Anadarko
also asserted that the insurance demand included in Dolphin's cross claim should be dismissed,
arguing that Section 9:2780(G) of LOIA prohibits parties from skirting the indemnity prohibition
by employing insurance contracts to provide the illegal indemnities. In its opposition, Dolphin
cited Meloy v. Conoco, a Louisiana Supreme Court case, to support the assertion that LOIA only
prohibits indemnity provisions where the indemnitee was either negligent or at fault. Dolphin
asserted that Anadarko did not argue that Dolphin was at fault for Whittin’s accident.
Furthermore, Dolphin concluded that its indemnity cross claim against Anadarko was valid if
Dolphin is found to be free of fault. Although the parties did not dispute that OCSLA governed,
the court still went on to find that all three requirements of the PLT Test were met, and held that
Louisiana substantive law governed the dispute. The court then turned to the issue of whether
LOIA applied and nullified the indemnification and additional insurance provisions contained
within the MSC. LOIA only applied if the party seeking indemnity is at fault. As Anadarko had
not provided evidence related to Dolphin's negligence or fault and the court had not made a
finding as to Dolphin's alleged liability or fault, the court declined to decide whether LOIA
applied at this stage, and if it does, whether it nullified the indemnification provision in the
MSC. Furthermore, the court could not decide whether the insurance demand in Dolphin's cross
claim should be dismissed as the provision would only be void if the MSC fell within the scope

56



of LOIA. Anadarko’s motion for summary judgment was denied. (USDC EDLA, May 10, 2018)
2018 U.S. Dist. LEXIS 79564

REMOVAL ACTION DOESN’T BITE THE DUST FOR A CHANGE
PILETTE V. UNITED MARINE OFFSHORE, LLC, ET AL.

Eunice Pilett was a tank cleaner employed by Francis Drilling Fluids, Ltd. His employer was
hired by McMoran to perform certain tank cleaning operations in connection with one of its
permanent production platforms. Pilett was allegedly injured aboard the platform, when it was
hit by another vessel. Pilett filed suit in state court against United Marine Offshore, LLC, the
owner of the offending vessel, Warrior Energy Services Corporation, and Superior Energy
Services, LLC, owners of the platform. Pilett sued under general maritime law, as well as the
Savings to Suitors Clause. The defendants timely removed the case citing 28 U.S.C. §1331 and
the Outer Continental Shelf Lands Act (OCSLA), as the basis for federal court jurisdiction. Pilett
filed a motion to remand contending that his petition does not state a cause of action under the
OCSLA, his alleged injuries did not occur on an OCSLA situs, and there was no basis to remove
a maritime claim brought under the savings to suitors clause. The court began its analysis by
noting that OCSLA contains its own independent grant of original jurisdiction. The then cited
Tennessee Gas as dispositive. Based on the facts evidence submitted, and the allegations in
Pilett’s petition, the allision between the platform and vessel arose from, or in connection with,
what is undisputably an operation conducted on the OCS involving the production of minerals.
The court concluded that the case fell within the jurisdictional grant of OCSLA, and therefore,
removal was proper regardless of whether the only claim for relief was brought under the general
maritime law. Pilett’s motion to remand was denied. (USDC WDLA, April 26, 2018) 2018 U.S.
Dist. LEXIS 81826

COURT FINDS QUESTION OF MATERIAL FACT AS TO  SUBROGATION LANGUAGE
SIMAR V.TETRA TECHNOLOGIES INC, ET AL.

Wendell Simar was employed by Chicago Bridge and Iron Company (CB&I), when he was
involved in an accident that resulted in alleged injuries to his lower back. Simar filed suit against
Tetra Technologies, Inc. and Maritech Resources, LLC as the owner/operator of the platform,
alleging that the accident was caused by the fault of Tetra/Maritech. Simar received indemnity
benefits and medical expenses from CB&I and its workers' compensation carrier, ALMA,
pursuant to the Longshore and Harbor Workers' Compensation Act. CB&I and ALMA
intervened in his lawsuit claiming a right to reimbursement of all LHWCA benefits paid to
and/or on behalf of Simar, together with all expenses, attorney's fees, costs, and the present value
of all future benefits payable to Simar, if any. Simar moved for summary judgment, contending
that pursuant to the written Master Service Agreement, between Tetra and CB&I, both parties
contractually agreed to defend and indemnify the other from claims for injury brought by their
respective employees, agreed to secure certain enumerated insurance coverages, including
LHWCA coverage; and, ensure that all insurance certificates/policies contained a provision
waiving any and all rights of subrogation by the respective carriers against the other contracting
party, its agents, servants, invitees, employees or co-lessees, affiliated companies, contractors,
subcontractors and their insurers. The Intervenors point to the specific language in section 10.4
of the MSA which refers to CB&I's coverage obligations of Tetra as an additional insured,
including waivers of subrogation. Intervenors argue that the lead-in statement in section 10.4,
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"All policies, except workers compensation policies," negates the waiver of subrogation
obligation as to CB&I's worker's compensation insurance. They argue that the language of the
MSA controls despite the representations in the Certificate of Insurance and the Waiver of
Subrogation Endorsement. The court noted that Louisiana law applied in the case. Louisiana law
generally upholds waivers of subrogation and interprets them under the same rules applied to
other contracts. When the language of a contract is clear and unambiguous, a reasonable
interpretation consistent with the obvious meaning and intent of the contract must be given. The
court found that the language in section 10.4 was neither clear nor unambiguous. The court
concluded that a genuine issue of material fact existed as to whether or not the MSA precluded
the waiver of subrogation under the worker's compensation policy such that plaintiff and
intervenors were not entitled to summary judgment on the issue of subrogation. The motion for
summary judgment filed by Simar was denied and the cross motion for summary judgment filed
by intervenors, Chicago Bridge and Iron Company and American Longshore Mutual
Association, Ltd. Was denied. (USDC WDLA, April 2, 2019) 2019 U.S. Dist. LEXIS 62920

Mississippi

LONGSHOREMAN’S $10 BILLION DOLLAR ASBESTOS CLAIM IS DISMISSED
KIRKLAND V. HUNTINGTON INGALLS INCORPORATED

Johnny Kirkland was hired by Defendant Huntington Ingalls Incorporated. According to Ingalls,
the actual last workday of Kirkland's employment was September 18, 1978, and he was released
from employment on September 25, 1978, based upon a designation of "Code 32-Probationary
Release-Missing Time." Kirkland filed a pro se complaint in 2017, naming Ingalls Shipyard,
John Manville, and Fibre Board as defendants and asserting that while he was employed at
Ingalls Shipyard, he was exposed to asbestos which resulted in "his illness" in violation of his
rights under the Eighth and Fourteenth Amendments to the United States Constitution. Kirkland
sought damages in the amount of $10 billion. After the court entered an order requiring
additional information on the issue of subject-matter jurisdiction, Kirkland filed a response
contending that defendants acted under color of state and federal law while causing his damages,
and maintaining that Ingalls Shipyard was his employer, while John Manville and Fibre Board
were suppliers. Ingalls moved to dismiss or, in the alternative, for summary judgment,
contending that Kirkland's claims are within the exclusive jurisdiction of the Longshore and
Harbor Workers' Compensation Act and are barred by the exclusive remedy provision of §905(a)
of that Act. In the alternative, to the extent Kirkland’s claims are not preempted by the LHWCA,
his claims fail to state a claim upon which relief can be granted because they are implausible
and/or time barred by §15-1-49(1) of the Mississippi Code. Kirkland admitted that Ingalls was
covered under the LHWCA but argued for the first time that, in addition to any claims that fall
within the purview of the LHWCA, he was also suing Ingalls under the dual capacity doctrine
for strict liability in tort, breach of duty, negligence, punitive damages, and illegal underage
working, citing Mississippi Code § 71-1-17. Kirkland also posited that his claims were not
barred according to §15-1-49(2) of the Mississippi Code, and that the LHWCA would not want
anything to do with Ingalls hiring underage children and exposing them to asbestos. Ingalls
replied that to the extent Kirkland's claims were not preempted by the LHWCA, they were
barred by the three-year statute of limitations found at Mississippi Code §15-1-49(1). Ingalls
maintained that although Kirkland is asserting for the first time in his response that his injuries
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were latent, such that they fall within the exception set forth at Mississippi Code §15-1-49(2),
Kirkland had failed to come forward with relevant material evidence to support such a
contention. After review of the motion, the response, the record as a whole, and relevant legal
authority, the court was of the opinion that Ingalls had carried its burden of establishing that
there was no genuine issue as to any material fact and that it was entitled to judgment as a matter
of law. Kirkland conceded that a portion of his claims against Ingalls fell within the purview of
the LHWCA. To the extent Kirkland's pleadings could be construed to assert any additional tort
claims that may somehow fall outside the purview of the LHWCA, the court agreed with Ingalls
that those claims would be barred by the three-year statute of limitations found at Mississippi
Code §15-1-49(1). Ingalls motion for summary judgment was granted and Kirkland's claims
were dismissed with prejudice. Ingalls’ motion to dismiss was denied as moot. (USDC SDMS,
September 11, 2018) 2018 U.S. Dist. LEXIS 154501

New York

ANOTHER REMOVAL ACTION BITES THE DUST
WHITTAKER V. VANE LINE BUNKERING, INC.

Frank Whittaker was an employee of Vane Line Bunkering, Inc. and Vane Brothers Company,
where he worked as a crew member on a tank barge. Whittaker alleged that he was injured
aboard the tank barge while on navigable waters due to the negligence, carelessness and
recklessness of Vane. Whittaker also claimed that the tank barge and a Dann Ocean Towing, Inc.
Tug were not safe and seaworthy vessels. Whittaker also filed an alternatine §905(b) claim under
the LHWCA for vessel negligence. Whittaker filed a complaint against defendants in state court.
Defendants removed the case to federal court claiming diversity jurisdiction and original and
exclusive jurisdiction, pursuant to 28 U.S.C. §§1331 and 1333 because the complaint alleged in
rem claims against the vessels. Whittaker then requested leave to remove the vessels and his
claim for vessel negligence under the LHWCA, claiming that he unintentionally named the
vessels as defendants and did not mean to invoke in rem jurisdiction with regard to either vessel.
While the court was not persuaded that the inclusion of the vessels and maritime lien claim was
unintentional, the court found no improper delay or bad faith on Whittaker’s part. Additionally,
the defendants did not oppose the motion. As such, Whittaker’s request to remove the vessels
and vessel negligence claim from his action was granted. Whittaker then moved to remand the
case back to state court. The court observed that the case now only contained a Jones Act
violation, which was non-removable on its own. Therefore, the case would only be removable if
one of the claims under the general maritime law, New York labor law, or common law
conferred federal question jurisdiction. Unseaworthiness, maintenance and cure, and negligence
are general admiralty claims that do not meet the requirements of Section 1441(c). As such, the
Jones Act claim was no longer joined with claims that permitted removal under Section 1441(c).
Out of respect for the limited jurisdiction of the federal courts and the rights of the states, the
court remanded Whittaker’s case to state court. (USDC NDNY, November 27, 2018) 2018 U.S.
Dist. LEXIS 200156

Texas 
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ALLEGED TORTFEASOR CLAIMS BORROWED SERVANT STATUS UNDER LHWCA
RAICEVIC V. WOOD GROUP PSN, INC., ET AL.

Milorad Raicevic alleged that he was injured when he slipped and fell while working as a
production technician on a fixed offshore drilling platform owned by Fieldwood Energy, LLC.
At the time of his injury, Raicevic was working on Fieldwood's platform pursuant to a master
services contract between his employer, Waukesha Pearce, and Fieldwood. Fieldwood, though
not Raicevic's nominal employer, argued that Raicevic was its "borrowed employee" when he
was hurt and that, as a result, Raicevic's tort lawsuit against Fieldwood is barred under the
exclusive-remedy provisions of the Longshore and Harbor Workers' Compensation Act. The
case was tried to a jury, which found both Raicevic and Fieldwood negligent. Before the case
was submitted to the jury, Fieldwood moved for judgment in its favor as a matter of law under
FRCP 50. The court requested a finding from the jury on each of the nine factors used by courts
in the Fifth Circuit to determine whether a person should be considered a borrowed employee
under the LHWCA. In light of those findings, the court concluded that Raicevic was
Fieldwood’s borrowed servant. Since it secured payment of compensation within the meaning of
the LHWCA, Fieldwood may invoke the borrowed-employee defense and the LHWCA's
exclusive-remedy provisions. The court therefore held, in accordance with the jury's findings and
the court's own finding on LHWCA insurance coverage, that Fieldwood may invoke the
exclusive-remedy provisions of the LHWCA to bar Raicevic's tort action against it. Since the
jury found that Fieldwood's co-defendants were not negligent, the court rendered judgment for
the defendants. Fieldwood's motion for judgment in its favor as a matter of law under FRCP 50
was denied as moot. (USDC SDTX, February 14, 2019) 2019 U.S. Dist. LEXIS 24114

PLEADINGS SUFFICIENT FOR PRIMA FACIE SHOWING OF SEAMAN STATUS
CRISANTO V. CALADAN OCEANIC, LLC

Brayan Nunez Crisanto was allegedly injured while working as an oilman and a crewmember
aboard Caladan Oceanic, LLC's vessel. Crisanto sued Caladan in state court, asserting
common-law negligence under general maritime law. Caladan removed the case to federal court
and Crisanto’s motion to remand was denied. Caladan then filed a FRCP 12(b)(6) motion to
dismiss, arguing that Crisanto's Jones Act claims should be dismissed because Crisanto had not
adequately pled his seaman status. Caladan did not challenge Crisanto's alternative claims under
the LHWCA. The court observed that at all material times, Crisanto was employed as an oilman
by Caladan, in service of a vessel, and Crisanto was a member of the vessel's crew. At all
material times, the vessel was owned and/or operated by Caladan operating in navigable waters.
Caladan argued that Crisanto had not pled sufficient facts. But the court found that on the face of
the pleadings, Crisanto had pled factual content that allowed the reasonable inference that
Caladan was liable to Crisanto as a seaman. The court found that any further fact-intensive
inquiry into Crisanto's seaman status was best left to later in the proceedings. The court denied
Caladan's motion to dismiss. (USDC NDTX, October 30, 2018) 2018 U.S. Dist. LEXIS 185403

Virginia

COURT FIND GRANTS RAILROAD BRIDGE WORKER MEETS LHWCA SITUS TEST
MUHAMMAD V. NORFOLK SOUTHERN RAILWAY CO.
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Kenneth Muhammad was working with Norfolk Southern Railway Company's carpenter gang
deconstructing, removing, and installing bridge ties. Norfolk Southern owns the bridge, which
crosses over the Elizabeth River, and is considered a maritime employer. While performing his
duties on the bridge, Muhammad had to cross a wooden "catwalk" walkway platform, a portion
of which gave way under Muhammad. During this incident, Muhammad was hit in the head with
at least one beam from the bridge, and allegedly suffered injuries to his knees, and spinal
injuries. Muhammad eventually had knee surgery as a result of the incident. Muhammad filed
suit pursuant to the Federal Employers' Liabilities Act (FELA),claiming that Norfolk Southern
was negligent. Norfolk Southern moved to dismiss, because the court lacked subject matter
jurisdiction over Muhammad’s claim and the LHWCA had exclusive jurisdiction for 
Muhammad’s claim rather than the FELA. The court began by noting that, prior to the 1972
LHWCA amendments, bridge construction and demolition workers employed over navigable
waters were covered under the LHWCA. Additionally, the Fourth Circuit held that a plaintiff
working over navigable waters on a bridge designed in part as an aid to navigation, is engaged in
maritime employment, and is therefore an employee within the meaning of the LHWCA. The
United States Coast Guard declared that the waters flowing under and past the bridge are
navigable and the bridge opens on signal during Coast Guard mandated hours to facilitate and
aid the safe navigation of maritime traffic under the bridge. Muhammad argued that the FELA
provides the remedy for his injuries versus the LHWCA, contending that although the bridge is
over navigable waters, it is not “upon" navigable waters within the meaning of the LHWCA.
Specifically, the bridge is erected on the subsoil and attached to the banks, and he suffered
injuries while working on an "extension of land" over navigable waters. Ultimately, Muhammad
contended that the facts do not provide sufficient evidence to satisfy the "situs" requirement
under the LHWCA. While Muhammad acknowledged that his railroad maintenance work clearly
satisfied the maritime employment requirement under LHWCA, because the facts do not satisfy
the "situs" requirement, Muhammad argued that the court does not need to address the "status"
requirement and he was entitled to pursue his FELA remedy. The court pointed out that the
LHWCA's use of the word "upon" navigable  waters did not exclude employees working "over"
navigable waters. The "situs" requirement includes employees working over navigable waters on
bridges designed as an "aid to navigation." Specifically, railroad maintenance employees that
work on the bridge facilitate and safely aid in the navigation of the maritime traffic under the
bridge by ensuring the bridge functions properly through repairing and renovating the bridge as
necessary. Therefore, the court held that  Muhammad’s claim satisfied the "situs" requirement
because his injury occurred over navigable water. The court also concluded that Muhammad's
claim satisfied the "status" requirement because his injuries occurred at a time where
Muhammad was engaged in maritime employment. Because the LHWCA provided the exclusive
remedy for Muhammad’s claim, the court found that it did not have subject matter jurisdiction to
proceed. Norfolk Southern’s motion to dismiss was granted based on the court's lack of subject
matter jurisdiction over Muhammad’s complaint. (USDC EDVA, June 13, 2018) 2018 U.S. Dist.
LEXIS 100250

Benefits Review Board
WIDOW HIT HARD BY LHWCA SECTION 33(G)(1) FORFEITURE PROVISION
HALE V. BAE SYSTEMS SAN FRANCISCO SHIP REPAIR, ET AL.
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This case involved Section 33 of the Act, which recognizes that a person entitled to
compensation may file a claim for benefits and simultaneously seek to recover damages from
third parties ultimately at fault for the disability or death at issue. Section 33(g) is intended to
ensure that an employer's rights are protected in a third-party settlement and to prevent the
claimant from unilaterally bargaining away funds to which the employer or its carrier might be
entitled under §933(b)-(f). Anthony Hale worked as a shipfitter and boilermaker for a number of
shipyard employers. Allegedly, he was exposed to asbestos during the course of his employment.
In 2007, he filed suit in state court against a number of third-party defendants. While his suit was
still pending, Hale died of cardiac arrest secondary to lung cancer. The court appointed
decedent's daughter, Brandie Pittman, as successor-in- interest to decedent in his third-party suit.
The decedent's widow, Beverly Hale, who is the claimant in this proceeding and the mother of
Ms. Pittman, filed a claim for death benefits under the LHWCA. Thereafter, Ms. Pittman and her
sister, Ta-wanna Maxwell, filed a wrongful death suit against various third-party defendants.
While the various claims were pending, Hale signed two disclaimers which purported to
renounce her interest in the third-party actions and in decedent's estate in favor of her pursuit of
death benefits under the Longshore Act. The releases defined the disclaimed property as all
current and future net proceeds from lawsuits and claims filed by Anthony Hale and/or Anthony
Hale's estate in connection with Anthony Hale's exposure to asbestos that would belong to
Anthony Hale's estate and that were negotiated after Anthony Hale's death. The disclaimers were
not filed in any court, nor provided to any other party, until the administrative law judge ordered
their disclosure in the Longshore Act proceeding. Ms. Pittman thereafter executed settlements
with third parties, for $2,000 with CBS and $7,000 with Pfizer. After a hearing on the issue, the
ALJ held that Section 33(g) barred Hales's Longshore claim. Based on the language of the
settlements, he found that Hale settled with CBS and Pfizer for amounts less than her entitlement
under the Act without obtaining prior written approval from the longshore employers and
carriers. The ALJ reasoned that Hale was the surviving spouse of decedent and was, at least, a
presumptive heir under state law, as, under ordinary circumstances, she is an heir and a
beneficiary and a successor. The CBS and Pfizer settlements stated that Ms. Pittman was
authorized to, and does, waive the claims of Mr. Hale's heirs and terminated the wrongful death
claims against those defendants. There is no evidence to suggest that CBS or Pfizer knew Hale
was to be excluded from the third-party settlements. The settlements were not reasonably
susceptible to claimant's interpretation that she was excluded from them and Hale did not
disclose the disclaimers to the third parties. Therefore, the ALJ concluded that Hale was bound
by the CBS and Pfizer agreements. The ALJ subsequently denied claimant's motion  for
reconsideration and her motion to re-open the record. Hale appealed the ALJ’s decisions,
asserting the ALJ erred in relying on the California definition of the term "heirs" to conclude she
was bound by the third-party settlements before independently determining whether she "entered
into" those settlements under the language of the Act. She contends she did not "enter into" any
third-party settlements under the Act, and she did not authorize anyone to do so for her. Claimant
alternatively argues that if  California law governs the interpretation of  the settlements,  they are
ambiguous, and the administrative law judge erred by disregarding parole evidence, which, she
claims, established that she was not a party to the settlements. The Director agreed with
employers and urged the Board to affirm the ALJ’s decision. The Benefits Review Board agreed
with the employers and the Director. In determining the meaning of "entered into" under Section
33, the beginning point of any analysis, as with any statutory construction, is the language of the
statute. If that language is clear, the inquiry is finished. Under a plain reading of Section 33, to
"enter" into something means to become a participant in, or as it relates to agreements, to
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become a party to the agreement. Consequently, the Board agreed with employers and the
Director that the ALJ properly found that employers have shown the existence of a
fully-executed third-party settlement with Pfizer which extinguished Hale’s claim against the
third party for decedent's death and, thus, affects employers' rights under the Act. Because the
aggregate of the Pfizer and CBS settlements was less than the amount to which Hale would be
entitled under the Act, the Board declined to address the nature of the CBS agreement.
Consequently, the BRB affirmed the ALJ’s finding that Hale’s unapproved third-party settlement
with Pfizer invoked the Section 33(g)(1) forfeiture provision and barred Hale’s entitlement to
death benefits under the Act. 
Updater Note: Another unpublished BRB Decision, Verducci V. BAE Systems San Francisco
Ship Repair, Inc., et al., BRB No. 17-0531, decided on October 30, 2018, had much the same
outcome. The Hale decision is now before the 9th Circuit on petition for review. Thanks to Frank
Hugg, Esq. Of Oakland, CA, for sharing these interesting cases with me.

BENEFITS REVIEW BOARD AFFIRMS POST-DEATH MODIFICATION OF AWARD
GUESS V. ELECTRIC BOAT CORPORATION, ET AL.

Gerald Guess allegedly sustained injuries to his left and right wrists during the course of his
employment, and he filed a claim for LHWCA benefits. An ALJ awarded Guess continuing
temporary total disability benefits from December 19, 2012. His employer, Electric Boat
Corporation, paid those benefits until August 3, 2015, when it learned Guess had died on July
23, 2015. Electric Boat filed a motion for summary decision and modification, seeking
termination of the temporary total disability award. Guess’s estate opposed the motion, asserting
decedent's estate's entitlement to scheduled permanent partial disability benefits for decedent's
impaired hands, pursuant to Section 8(d) of the Act. Electric Boat objected and filed a
cross-motion for modification, asserting decedent's condition had become permanent and total as
of August 6, 2013, when his left hand condition reached maximum medical improvement. Thus,
Electric Boat asserted that entitlement to all benefits terminated upon decedent's death and that
there were no unpaid scheduled benefits due. The administrative law judge denied the claim for
permanent partial disability benefits pursuant to Section 8(d). He found that the present claim
was that of decedent's estate and a decedent's estate is not entitled to benefits pursuant to Section
8(d). He also found that decedent's total disability did not end, and his temporary total disability
status was never modified, during his lifetime, such that he never had a vested interest in
permanent partial disability benefits. The administrative law judge also found that decedent's
bilateral hand condition became permanent and total on April 10, 2014, and remained so until his
death, warranting an award under Section 8(a) from that date until his death on July 23, 2015.
Therefore, the administrative law judge modified the prior award of temporary total disability
benefits to one for permanent total disability benefits. As a claimant cannot receive concurrent
permanent total and permanent partial disability benefits for the same injury, the administrative
denied the claim for scheduled benefits. The administrative law judge found that Electric Boat
was entitled to a credit for any benefits due against its payment of temporary total disability
benefits. Guess’s estate appealed the denial of permanent partial disability benefits pursuant to
Section 8(d). The Director, OWCP also responded, asserting that because Section 8(d) of the
Act, on which the estate relied, applied only to survivors, and not decedents' estates, remand may
be necessary to determine if decedent had any statutory survivors. The Board found that the
administrative law judge properly concluded that decedent's disability remained total upon
reaching maximum medical improvement, and properly awarded decedent's estate accrued
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permanent total disability benefits plus annual adjustments from that date. As decedent was
entitled to permanent total disability benefits at the time of his death, he was not entitled to
permanent partial disability benefits under the schedule. Thus, absent either accrued or
unaccrued permanent partial disability benefits at the time of death, the administrative law judge
properly found that Section 8(d) was wholly inapplicable. Therefore, as it was supported by
substantial evidence and in accordance with law, the Board affirmed the administrative law
judge's award of permanent total disability benefits to decedent's estate from April 10, 2014 to
July 3, 2015. Accordingly, the administrative law judge's grant of modification was affirmed.
(BRB No. 17-0589, August 9, 2018) 2018 DOLBRB LEXIS 257
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