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GENERAL AVERAGE: 

General Average has its origin in Greek antiquity. Its development in maritime countries 

was not the same, leading to significant differences between them and an obvious lack of 

uniformity. An international conference was held in 1864 which produced the York Rules and 

later, in 1887, these were revised at Antwerp. Thus, becoming the first York-Antwerp Rules. 

Annexed, as Appendix A, is a comparison of York-Antwerp Rules 1994 (very likely the 

most used presently by incorporation into Bills of Lading, Charter parties, etc.) with those of 

YAR 1974, as amended 1990. [Revisions have occurred since, the most recent being 2016, a 

copy of which is annexed as Appendix B for information.] 

The York Antwerp Rules (whichever version) are not a National law, statute nor an 

International convention. They are applicable as a matter of contract and are usually incorporated 

into bills of lading, charter parties, or other contracts of affreightment. If they are incorporated, 

they apply; if not, they don’t. 

Rule A of the Rules defines a General Average act, as follows: 

“There is a general average act when, and only when, any extraordinary 
sacrifice or expenditure is intentionally and reasonably made or incurred for 
the common safety for the purpose of preserving from peril the property 
involved in a common maritime adventure.” 

The event giving rise to a general average claim must be a peril, real and substantial. The 

response must be extraordinary and intentional; and the action taken must be for the common 

good. 
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Appendix C sets forth the standard wording of the New Jason Clause, usually inserted in 

Bills of Lading, asserting a Carrier’s right to GA, even where negligence is involved, save only 

where a lack of due diligence to make the vessel seaworthy is shown. 

Bills of Lading and other Contracts of Affreightment also usually incorporate the Hague 

Rules or the Hague-Visby Rules or COGSA (where applicable). The major responsibilities and 

defenses available to Carriers set forth in Articles III 1 and IV 1 and 2 are the same in all three.   

 

THE VESSEL “LADY M”: 
 

On the morning of 14 May 2015, the vessel was on a voyage from Taman, Russia, to 

Houston, Texas when a fire was started in its engine room. No damage occurred outside the 

engine room; however, the vessel could not proceed on its voyage. Salvage was arranged for, and 

the vessel was towed to Las Palmas, where general average was declared. 

Appellants brought proceedings in the Commercial Court as owners of a cargo of fuel oil 

carried on board the vessel for sums it had paid to the salvors, as well as the cost of defending 

salvage arbitration proceedings. The bill of lading contracts applicable were subject to the 

Hague-Visby Rules. 

The Court ordered a hearing on two preliminary issues on the basis of agreed and 

assumed facts.  

The relevant facts agreed to were as follows: 

The fire was started deliberately by a member of the crew with the intent to 
cause damage. 
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The perpetrator was the Chief Engineer. 

He acted alone. 

At the time of starting the fire deliberately and with intent to cause damage, he 
was: 

(a) under extreme emotional stress and/or anxiety due to the illness of 
his mother; 

(b) alternatively, suffered from an unknown and undiagnosed 
personality disorder and/or mental illness; 

(c) neither (a) nor (b), above. 

On the basis of the above facts, two preliminary issues were: 

(1) Whether on the basis of the agreed and assumed facts, the conduct of 
the Chief Officer constituted barratry; and  

(2) If so, whether the Owners were precluded from relying upon 
Article IV.2(b) and/or 2(q) of the Hague-Visby Rules. 

The Judge concluded that whether the conduct of the Chief Engineer constituted barratry 

depended on further facts which would need to be found as to his state of mind; but that such 

issue was not determinative of whether the Owners were exempt from liability for fire under 

Article IV.2(b) or (q). 

So far as Article IV.2(b), the Court found it was capable of exempting the Owners from 

liability, even if the fire was caused deliberately or barratrously. 

He also held that Owners were not exempt from liability for the fire under 

Article IV.2(q). 

An appeal was taken with appellants asserting that the conduct of the Chief Engineer 

constituted barratry and this conclusion did not depend on a close analysis of his state of mind, 
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and second, that the fire defense was not available where the fire was caused by the Master or 

crew. Lord Justice Simon wrote the first opinion and addressed the second issue (fire) first. 

He noted the Hague Rules were the outcome of international conferences, and it was in 

the interest of uniformity that they should be construed on broad principles of interpretation 

which are generally accepted rather than rules of construction particular to English law. 

He also noted that the Vienna Convention of 1980 stated that a treaty should be 

interpreted in accordance with the ordinary meaning to be given the terms of the treaty in their 

context and in the light of its object and purpose. 

Referring to various decisions, the background of the Hague-Visby Rules and various 

texts, Lord Simon considered the ordinary meaning of the phrase “to be paramount.” 

He considered appellant’s argument necessarily implied an additional qualification to the 

words “fire, unless caused by the actual fault or privity of the carrier”, with the addition of the 

words “or the fault or neglect of the crew.” 

The fire provision refers to fires simply unless caused by the actual fault or privity of the 

carrier alone. Lord Simon found the judge below was right in his conclusion that the fire defense 

exempts the owner from liability if the fire is caused deliberately or barratrously, subject only to 

a positive breach of lack of due diligence or the actual fault or privity of the owners. 

Lord Justice Coulson agreed for the reasons given by Lord Justice Simon that the appeal 

on Issue 2 should be dismissed. In effect, the appellant’s interpretation of the fire defense would 

have it add another exception to that stated, i.e., “due to the fault or negligence of the crew.” This 

would constitute a re-writing of the Hague Rules and had no basis in law. 
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As to the Chief Engineer’s actual mental state, the judge should not have been asked to 

determine this question at all. 

The Chancellor, Sir Geoffrey, also agreed that the fire defense applied and the argument 

as to barratry should not have been put. 

Query: The opinion gives no information or details as to the background of the 

Chief Engineer, his qualifications, history, service, etc. However, depending on what might 

be determined, would an allegation of incompetence survive the wording of IV.2 (b), as 

opposed to “Barratry”? 

 

THE VESSEL “CMA CGM  LIBRA” 

While leaving the Port of Xiamen, China, ran aground on an unmarked shoal. The vessel 

and her cargo were salvaged at a cost of some $9.5 million. The claim for salvage arbitration was 

settled on March 24, 2014, and the general average adjustment was completed on June 30, 2014. 

The general average claim against cargo interests was some $13 million. 

Some 5,983 containers were involved, and 3,361 bills of lading were issued (the total 

bills of lading was 4,961, which included consolidated cargoes). 

The adjustment considered the York-Antwerp Rules 1974, as amended in 1990, and the 

YAR of 1994 were involved, considering the bills of lading issued and the adjustment gave 

consideration to that. 
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Ninety-two percent of the cargo interests paid their contribution to GA, but some 8% 

refused to do so. The sum not paid by the latter interests was approximately $800,000, and 

Owners brought suit to recover. After some six days of hearings and further written submissions, 

Mr. Justice Teare rendered a detailed decision on March 8, 2019 (comprising some 129 

paragraphs). 

The principal issue considered was whether there was a defense to the Owner on the basis 

of error in navigation, or whether the negligent preparation of a voyage plan constituted a failure 

to use due diligence to make the vessel seaworthy prior to sailing. 

The Court noted that in 1999, IMO recognized that voyage or passage planning should 

apply to all ships engaged on international voyage. It thus found the practice of passage planning 

was well established by 2011. 

Generally speaking, it was well known that the Xiamen was a difficult port to navigate in 

and out of and that there may be uncharted shallows outside the fairway. This was well known to 

Owners. In a memorandum dated September 5, 2006, they referred to “shallow waters” and 

advised that sailing Xiamen waters should be done with “utmost care and diligent caution.” It 

seems to be common ground that unchartered shallows outside the fairway existed. 

In December 2010, a Notice to Mariners was issued advising that “numerous depths less 

than the charted exist within, and in the approaches to Xiamen Gang.” A second Notice to 

Mariners issued in April 2011 identified two specific soundings of shallow water which were 

outside the fairway. 
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At the same time, the Second Officer had plotted a course line for leaving port which was 

in the buoyed fairway and from which the Master decided to exit. 

Basically, the decision of Mr. Justice Teare found that the voyage plan prepared by the 

Second Mate and accepted by the Master did not contain sufficient information as to uncharted 

shallows existing outside the fairway. 

The plan was found defective in this regard, and therefore there was a lack of due 

diligence to make the vessel seaworthy prior to the beginning of the voyage. The Judge also 

found the Master’s decision to leave the fairway to constitute negligence and an error in 

navigation. He further found the “defective” voyage plan was causative in the grounding of the 

vessel on an uncharted shoal and held in favor of Defendants. 

Query: The Rotterdam Rules do away with the error in navigation/management 

defense and impose a continuing obligation to use due diligence to keep the vessel 

seaworthy during the voyage on the Carrier. Would this not render the above issues 

essentially moot? 

What about autonomous vessels? 










































































