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SUMMARY OF ARGUMENT
The Maritime lLaw Association (MLA) contends that the district

court erred in holding that there was no admiralty jurisdiction in
this case. First, the district court failed to properly apply the
judicially created parameters of maritime Jjurisdiction in tort
established pursuant to the grant of power in Article III, § 2,
clause 1 of the U:S. Constitution. The instant case meets the

latest test established in Sisson v. Ruby, 497 U.S. 358 (1990)

under this branch of admiralty jurisdiction. The instant case also
falls within this branch of admiralty jurisdiction because it
involves a commercial vessel on a navigable waterway, a situation
the federal courts have never gquestioned as being within their

admiralty jurisdiction. Second, the district court erred by fail-

' ing to recognize that Congress exercised its power to revise and

supplement the maritime law by creating a separate basis for
admifalty jurisdiction in the Limitation of Liability Act, as well
as in the Admiralty Extension Act.

The MLA also contends that this Court should reconsider its

holding in Joyce v. Joyce, 975 F.2d 379 (7th Cir. 1992). That

opinion effectively renders the Limitation of Liability Act a nul-
lity. It does so by confusing a determination of jurisdiction/ap~
propriateness of forum with the merits of a petition for exonera-
tion from or limitation of liability. By determining by way of
motion and in a summary fashion matters reserved by law for a full
héaring, Joyce and the district court effectively deny the peti-
tioner its due process rights under the Limitation of Liability

Act.
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ARGUMENT

I. There is Admiralty Jurisdiction over this cCase.

A, introduction,

The United States Constitution, Article III, § 2, clause 1,
grants U.S. judicial power to all cases of admiralty and maritime
jurisdiction. According to the Supreme Court, the Constitution
establishes three different grants of power with respect to
maritime law:

(1) It empowered Congress to confer admiralty and
maritime jurisdiction on the "Tribunals inferior to the
Supreme Court" which were authorized by Art. I, §8, cl.
9. (2) It empowered the federal courts in their exercise
of the admiralty and maritime jurisdiction which had been
conferred on them, to draw on the substantive law
"inherent in the admiralty and maritime jurisdiction,"
[citation omitted], and to continue the development of
this law within Constitutional limits. (3) It empowered

Congress to revise and supplement the maritime law within
the Constitution,

L ¥ =Y N T e e

Romero v. International Terminal Operating Co., 358 U.S. 354, 360~
61, reh. den., 359 U.S. 962 (1959).

B. Admiralty Jurisdiction in Tort exists in this Case uander
the 8isson Test,

Historically, the federal courts applied a “localiﬁy“ or
"situs" test to determine whether a tort action fell within the
admiralty jurisdiction of the court. The injury must have occurred
on navigable waters. The Plymouth, 70 U.S. 20 (1866).

The Supreme Court modified the locality test in Executive Jet
Aviation, Inc. v. Cleveland, 409 U.S. 249 (1972), holding that
federal admiralty jurisdiction did not lie in an action arising
when an airplane, that flew predominantly over land, crashed into
navigable waters, because the incident did not "bear a significant

] -



relationship to traditional maritime activity.” Following

Executive Jet, federal courts developed various tests for

determining the requisite nexus.?

In Foremost Ins. Co. v. Richardson, 457 U.S. 668 (1982), the
Supreme Court held that a maritime activity need not bear a sub-
stantial relationship to a commercial activity if it has a poten-
tial impact on maritime commerce, and involves a traditional
maritime activity. The Court noted that the collision of two
pleasure boats on navigable waters satisfied the nexus regquirement,
and thus was cognizable in admiralty, because it implicated the
traditional maritime concern of navigation and could possibly
_disrupt maritime commerce by blocking a navigable waterway. Lower
courts then focused on navigation as the traditional maritime
activity.

This narrow focus on navigation and vessel operation as to the
existence of admiralty jurisdiction was addressed by the Supreme
Coﬁrt in Sisson v. Ruby, 497 U.S. 358 (1990), where the Court
clarified the nexus test. Sisson involved a yacht docked at a
marina on Lake Michigan. A fire erupted in the area of the
washer/dryer unit on the vessel leading to the destruction of the
yacht and damage to the marina and several neighboring vessels.

The yacht owner filed a petition for exoneration from or limitation

1Hany followed some variation of the test developed in Kelly
v. Smith, 485 F. 2d 520 (5th Cir. 1973), cert. denied, 416 U.S.
969 (1974). The Kelly court decided that a four-factor test should
be applied: (1) the functions and roles of the parties; (2) the
types of vehicles and instrumentalities involved; (3) the causation
and type of injury; and (4) traditional concepts of the role of
admiralty law. ‘
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of liability asserting jurisdiction under the general admiralty
power of the court, as well as jurisdiction under the Limitation
of Liability Act, 46 U.8.C. §§ 181-189, Because there was no
navigational error, the district court dismissed the case for lack
of maritime Jjurisdiction and denied that the Limitation Act
provided an independent basis for admiralty jurisdiction. on
appeal, this Court affirmed, holding that neither § 1333(1) nor the
Limitation Act provided a basis for maritime jurisdiction.

In a unanimous decision, the Supreme Court reversed this Court
and remanded the case for further préceedings on the merits of the
limitation petition. The Sisson Court formulated a nexus test
consisting of two parts: (1) whether the incident is likely to

disrupt commercial maritime activity and (2) whether the activity

traditional maritime activity. The Court clearly held that the
impact required is potential rather than actual, and depends upon
the general nature of the event rather than the specific facts of
the case:
We determine the potential impact of a given type of
incident by examining its general character. The
jurisdictional inquiry does not turn on the actual
effects of maritime commerce . . . nor does it turn on
the particular facts of the incident . . . Rather, a
court must assess the general features of the type of
incident involved to determine whether such an incident
is likely to disrupt commercial activity.
Sisson, 497 U.S. 358, 363 (1990) (emphasis in original).
Sisson held that a pleasure boat docked for storage and
maintenance is engaging in traditional maritime activity. It is
difficult to conceive of anything a boat could do on the water that
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would not qualify as a traditional maritime activity under Sisson.

Despite the Supreme Court's clear intent to broaden the
jurisdictional inquiry and to end the hair-splitting jurisdictional
tests which flourished after Executive Jet and Foremost, the
district court returned to one of the many "“tests" adopted prior

to Sissonz, and engaged in an overly detailed analysis of the

specific facts in this case. To borrow a phrase, it "missed the
boat".

That the district court's analysis was overly "fact specific®
is evident at pp. 19-20 of its opinion, where it lists, in detail,
the facts it finds determinative. The district court places great
emphasis on the fact that pile driving is a common construction
activity found in both maritime and non-maritime settings, and on
the fact that the "principal" purpose of

dolphins was to protect the bridge. However, it is immaterial that

pile driving is not uniquely maritime. Vessels engage in numerous

3

activities not uniguely maritime. The district court is also

20n page 14 of its opinion, the District Court cites to the
four-part test of Kelly v, Smith, 485 F.2d 520, 525 (5th Cir.
1974), as well as the modified test in Molett v. Penrod Drilling
Co., 826 F.2d 1419 (5th Cir. 1987), cert. denied, 493 U.S. 1003
(1989). The Supreme Court declined to adopt this and other tests,
. stating that its own was sufficient. 497 U.S. at 365-66.
Interestingly, while the district court found itself bound to
follow this Court's reversed opinion in Complaint of Sisson, 867
F.2d 341, rev'd, 497 U.S. 358 (1990) regarding whether the
Limitation of Liability Act constitutes an independent basis of
admiralty jurisdiction, it fails to feel bound by this Court's
rejection of this same "“four factor" tests. 867 F.2d 341, 345 n.2.

3

E.g., the carriage of goods (vessel or truck), carriage of
passengers (vessel or train), dredging (earthmoving), laying of
cable, fishing (one can fish, after all, off a bridge), docking
(parking), etc. :
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improperly hair-splitting by making a distinction between an
alleged "principal purpose" of dolphins, which it finds to be the
protection of the bridge, and other purposes, which it admits "are
vital to maritime commerce and their use as navigational aids."
(Op. at p. 17).

The first inquiry the distriect court should have made under
Sisson was to assess the general features of the "incident® to
determine whether it is 1likely to disrupt commercial maritime
activity. The "incident" here is a vessel's perforation of a
submerged tunnel structure, which drained substantial water from
a névigable river, flooded the tunnel, communicated damage to shore
and required the closure of the waterway to maritime commerce.
These general features plainly satisfy the requirement of a
potential disruption to commercial maritime activity. 1In fact, as
the district court itself points out, maritime commerce stopped

completely on the river, the very concern raised in the Foremost

- decision.

Other courts have recognized that claims arising from vessels
which cause damage to submerged structures are within the admiralty
jurisdiction, and have even allowed limitation of liability in such
cases.? Applying the principles of those cases, surely there would

have been no dispute as to admiralty jurisdiction in this case if

Ysee Marathon Pipe Line Co. v. Drilling Rig ROWAN/ODESSA, 761
F.2d 229 (5th Cir. 1985) (general maritime law applied to collision
pbetween the leg (spud)} of towed drilling rig and a pipeline on the
seabed); Signal Oil & Gas Co. v. Barge W-701, 654 F.2d 1164 (5th
Cir. 1981), cert. denied, 455 U.S. 944 (1982)(barge engaged in
pipeline construction on ocean floor permitted to limit liability
for damages caused when anchor fouled on pipeline).
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a vessel dragging its anchor in the river damaged an electrical
cable, cutting off power to the City, or if the anchor perforated
the tunnels as in this case.

The second inguiry under Sisson is whether there is a
substantial relationship between the activity giving rise to the
incident and traditional maritime activity. It is important to
note the Supreme Court's direction that it is not necessary for
lower courts to ascertain the precise cause of the incident to
determine the activity engaged in. Sisson, 497 U.S. at 365 (i.e.,
the alleged cause of the fire in Sisson was the ignition of rags
in a clothes dryer). It follows that the cause of the perforation
of the tunnel, pile driving, is not critical to an analysis of the
"general character of the activity" engaged in by the appellant's
vessels. The general character of the activity is the anchoring
or mooring of a commercial -vessel in a navigational channel, or a
commercial vessel performing work in a navigatiqnal channel.
Again, it is immaterial that the cause was pile driving, just as
it was immaterial in Sisson that the fire was caused by a dryer.
The broad principles of Sisson are satisfied. Maritime
jurisdiction exists.

c. Admiralty Jurisdiction in Tort exists in this

Case Because the Barge was a Vessel engaged in
Commercial Activities on a Navigable Waterway.

' This case involves a barge engaged in commercial activity on
the Chicago River. The Chicago River is indisputably a navigable
waterway. The barge is a vessel (even the district court so held).

In the first instance, this Court need not analyze Foremost or
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Sisson for their application to this case. The fact that the barge
was engaged in a commercial activity on a navigable waterway, a
primary concern of admiralty law, is sufficient for maritime

jurisdiction. East River S.S. Corp. v. Transamerican Delaval, 476

U.S. 858, B64 (1986).

The reasoning here is consistent with Exequtive Jet, Foremost
and Sisson. Executive Jet was an airplane case; Foremost and
Sisson were cases involving pleasure craft. Those cases arguably
are noi applicablelto a situation involving a barge and commercial
activity such as here. After all, as this Court has noted, what
can have more admiralty flavor than a barge working on a navigable
river in a commercial setting? Complaint of Sisson, 867 F.2d 341,
347 n.5 (7th Cir. 1989) (App. at Tab E).

» [Pt o I

D. The Limitation of Liability Act provides a Secparate

a
Basis For Admiralty Jurisdictien.

1. This Court's Opinion in Complaint of Sisson should
not be considered Binding Precedent.

In rejecting the Limitation of Liability Act as a separate
basis of admiralty jurisdiction, the district court relied on a
portion of this Court's opinion in Complaint of Sisson. Contrary

to the district court's description of that case, Complaint of
Sisson was not "reversed in part" by the Supreme Court. It was
reversed. While it is true the Supreme Court did not specifically
address the issue of whether the Limitation Act provides an

independent basis of jurisdiction, Sisson v. Ruby, 497 U.S. at 359

n.1l, this does not lesson the fact that it reversed the entire

case. (App. at Tab A). 'Légically, nothing remains of this Court's

-



opinion in that case: no part of the opinion should be considered
binding. This Court is free to find that the Limitation Act is
jurisdictional.

2. The Limitation Act establishes a Basis of Admiralty

Jurisdiction Separate from Admiralty Jurisdiction
in Tort.

Congress, by enacting 46 U.S.C. §183, et seg. to enable vessel
owners to limit their liability, supplemented the federal court's
admiralty jurisdiction in tort. After Congress first passed the
Limitation Act in 1851, it was considered that the Act "“embraced
liabilities for maritime torts, but excluded both debts and
liabilities for non-maritime torts." Richardson_v..Harmon, 222
U.5. 96 (1911). 1In 1884, Congress amended the Act by adding §189,

which in part provides that "[T]he individual 1liability of a

shipowner shall be limited to the proportion of any or all debts
and liabilities . . . ."™ June 26, 1884, c. 121, §18, 23 Stat. 57

(emphasis added).

Richardson was the first case in which the Supreme Court
considered the meaning of §189. The vessel owner in Richardson
sought to limit the liability arising out of an allision between
his vessel and the abutment of a railway drawbridge. The district
court accordingly dismissed ﬁhe limitation petition for want'of
admiralty jurisdiction.

The Supreme Court reversed, holding that the 1884'amendment
expanded the scope of the liabilities subject to limitation to
include "all claims arising out of the conduct of the master and

crew, whether the liability be strictly maritime or from a tort

o 3



non-maritime . . . ."™ 222 U.S. at 106 (emphasis added). The
claimant (bridge owner) argued fhat Congress' specification that
limitation was open to "any and all debts and liabilities that his
individual share of the vessel bears" was only meant to encompass
obligations ex contractu and not non-maritime liabilities in tort.
The Court rejected this argument, stating that "the addition of the
words 'and liabilities' would be tautology unless meant to embrace
liabilities‘not arising from 'debts.'" Id. at 104. According to
the Court, "{W]e therefore conclude that the section in guestion
was intended to add to the enumerateﬂ claims of the old law 'any
and all debts' not theretofore included." 1d. at 106.

The conclusion is inescapable that because the right to

limitation under §189 does not depend on the maritime nature of

the liability, jurisdiction under the Limitaticn Act is not merely
coextensive with the general admiralty jurisdiction in tort.
According to RichardSOn'srinterpretation of §189, a federal court's
admiralty jurisdiction in tort and its admiralty jurisdiction under
the Act are necessarily two separate heads of admiralty
jurisdiction, the latter extending jurisdiction to any and all
liabilities arising out of the conduct of the vessel, even non-
naritime.
3. Richardson v. Harmon remains Binding Precedent.

Richardson remains viable precedent because the Supreme Court

has recognized throughout this century that the Act contains an

independent, statutory grant of jurisdiction:

In this case the statutes of the United States have
enabled the owner to transfer its liability to a fund and
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to the exclusive jurisdiction of the admiralty, and it
has done so. That fund is being distributed. In such

circumstances zll claims to which the admiralty does not

deny existence must be recognized, whether admiralty
liens or not.

THE HAMILTON, 207 U.S. 398, 406 (1907) (emphasis added).

But this limitation of liability proceeding differs from
the ordinary admiralty suit, in that by reason of the
statute and rules, the court of admiralty has power
(Providence & N.Y.S5.S. Co. v. Hill Mfg. Co., 109 U.S.
578, 27 L.Ed4. 1038, 3 S.Ct. Rep. 379, 617) to do what is
exceptional in a court of admiralty -- to grant an

injunction, and by such injunction bring litigants, who
do not have claims which are strictly admiralty claims,

into the admiralty court (Benedict, Admiralty, 5th ed.
§70, note 97). _

Hartford Accident & Indemnity Co. v. Southern Pacific, 273 U.S.
207, 218 (1926) (emphasis added). More recently, the Court

reaffirmed that "the limitation extends to tort claims even where

the tort is non-maritime." Just v, Chambers, 312 U.S. 383, 386

(1941).°

‘These Supreme Court precedents make clear that the Limitation
Act is more than a mere procedural device and is broader than
judicially developed parameters of maritime jurisdiction.

Consequently, so long as the statutory prerequisites are met, there

5Following the lead of the Supreme Court, other cases have
confirmed the jurisdiction of admiralty courts in limitation cases
where the claims asserted were non-maritime. 'THE ATLAS NO. 7, 42
F.2d 480 (S.D.N.Y. 1930); THE WICHITA FALLS, 15 F. Supp. 612 (S.D.
Tex. 1936); Tracy Towing Line v. Jersey City, 105 F. Supp. 910
(D.N.J. 1952); The City of Bangor, 13 F. Supp. 648 (D. Mass. 1936);
In Re Pennsylvanja R. Co., 48 F.2d 559 (24 Cir.), cert. denied, 284

U.S5. 640 (1931); In Re Highland Nav, Corp., 24 F.2d 582 (S.D.N.Y.
1927); THE NO. 6, 241 F. 69 (2d Cir. 1917). See also United States

V. Matson Nav. Co., 201 F.2d 610 (9th Cir. 1953) ("The Supreme
Court upheld the Act in Richardson v. Harmon, supra, even though
it considered the Act as an extension of admiralty jurisdiction to
theretofore non~maritime torta").
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is admiralty jurisdiction under 46 U.S.C. §183, et seq. if: (1)
the structure seeking the benefit of the Act is a vessel; (2) the
liabilities must exceed the value of the owner's interest in the
vessel; (3) the person or entity seeking limitation is the owner
0f the vessel; and (4) there is more than one ciaimant. All)l of
these prerequisites have been met in this case.

4. The Executive Jet Decision did not change the
Jurisdictional Effect of §189 of the Limitation Act

as Interpreted by Richardson v. Harmon.
In Complaint of Sisson, this Court questioned the continued

vitality of Richardson because it preceded the Supreme Court's
deéisions,in Executive Jet and Foremost. However, the decision of
the Supreme Court in Executive Jet establishing a "maritime nexus"
test in addition to the traditional "situs" requirement for
admiralty jurisdiction in tor
upon §189 of the Limitation Act by the Court in Richardson v.
Harmon. The Court's sole concern in Executive Jet was the scope
of a federal court's admiralty jurisdiction in tort under 28 U.S.C.
§1333(1), as that was the ground of ﬁurisdiction invoked in that
case. 409 U.S. 249, 251 (1972).

The rule formulated by the Supreme Court in Executive Jet

affects the rule of Richardson only if Richardson was a case which
decided some aspectrof admiralty jurisdiction over a maritimé tort.
On the contrary, Richardson expressly held that the Limitation Act
was intended by Congress to apply to maritime and non-maritime
torts. 222 U.S. at 106. Richardson did not hold that §189 of the

Act effectively expanded admiralty jurisdiction in tort to cover
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injuries which originated on navigable waters but were consummated
on land. Rather, the Richardson Court construed the Act itself as
providing a separate source of admiralty Jjurisdiction which
defendant shipowners might invoke irrespective of the maritime
nature of the liability sought to be limited.

Moreover, Executive Jet did not propound Jjurisdictional

prerequisites for all species of admiralty jurisdiction, and

expressly held that "in the absence of legislation to the contrary,
there is no federal admiralty Jjurisdiction over aviation tort
claims arising from flights by land-based aircraft between points
within the continental United States."™ 409 U.S. at 274. (Emphasis
added). Clearly, the Court recognized that its new test &id not

apply to Congressional legislation which conferred additional

. The Court cited a specific example of such jurisdictional
legislation: the Death on the High Seas Act (DOHSA), 46 U.S.C.
§§761-768. In a footnote, the Court indicated that under DOSHA,
jurisdiction would "clearly" lie in a federal admiralty court when
an alrcraft crashed on the high seas. 409 U.S8. at 271 n.20.
Because of the legislative grant of jurisdiction, it does not need
to satisfy a maritime nexus test. The same is true of the

Limitation of Liability Act and the Admiralty Extension Act.
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5. The Admiralty Extension Act is not a Codifi-~
cation of Richardson Vv. Harmon and dces not
Change the Meaning of §189% of the Limitation
Roct. It is also a separate Basis of

Admiralty Jurisdiction,
This Court also asserted in Complaint of Sisson that the

Admiralty Extension Act, 46 U.S.C. §740, eliminated the need for

6 867 F.2d. at 341. If this statement is

the rules in Richardson.
taken at face value, it means essentially that Richardson and the
Extension Act are egual in meaning. In other words, the court
impliés that Richardson held torts caused by a vessel on navigable
waters are within admiralty jurisdiction in tort notwithstanding
that such injury is consummated on land. Richardson did in fact
involve damage to a structure on land caused by a vessel. It did

not, however, extend the general admiralty jurisdiction in tort

.
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in the Limitation Act.

Subsequent to Richardson, the type of tort involved in that
case remained outside of the general admiralty jurisdiction in
tort. Two weeks after the Richardson decision, the Court handed

down Martin v. West, 222 U.S. 191 (1911), which held precisely

that there was no admiralty jurisdiction over an action filed by
a bridge owner against a negligently operated ship on navigable
waters which allided with its bridge. 1In fact, the legislative

purpose of Congress' enactment of §740 was to overrule Martin, not

46 U.s.C. §740 provides in relevant part: The admiralty and
maritime jurisdiction of the United States shall extend to and
include all cases of damage or injury to person or property caused
by a vessel on navigable water, notwithstanding that such damage
or injury be done or consummated on land.
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codify Richardson, and extend admiralty Jjurisdiction to such

cases. Sen. Rep. No. 1593, 1948 U.S. Cong. & Adm. News p. 1898.
To say that §740 “codified" Richardson is to miss the point of
both Richardson and 46 U.S.C. §740. If Richardson and §740 have
equal meaning, then §740 was unnecessary and the Supreme Court
handed down mutually inconsistent decisions in the same year.
Rather, the meaning of Richardson is not to be found in the
particular fact pattern before the Court, but in the statutory
language of §189. From that language, the - Court fashioned a
jurisdictional principle which transcended the particular facts
before it to bring any tort not maritime within the admiralty
jurisdiction through a properly filed limitation of liability pro-
ceeding. Through the Admiralty Extension Act, Congress simply
"leveled the playing field" by extending admiralty jurisdiction,
permitting the otherwise excluded shore based claimant to sue in
admiralty, as the vessel owner already had the ability to seek ad-
miralty jurisdiction regardless of the nature of the tort through

the Limitation Act. DOSHA is of similar jurisdictional effect.

II. The Court's Reliance on Joyce v. Joyce
is Clearly Erroneous.

A, Joyce was Improperly Applied.
Relying on Jovce v. Joyce, 975 F.2d 379 (7th Cir. 1992), a

case involving a state court action against a yacht owner sued for
negligent entrustment of his boat, the court below held that even
if it were to find that it had subject matter jurisdiction over
Great Lakes' limitation action, the action failed to state a claim
upon which relief can be granted. The district court erroneously
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concluded that "a finding of negligence liability (sic) against
Great Lakes would be tantamount to a finding of Great Lakes'
privity or knowledge, thereby precluding Great Lakes from seeking
limitation pursuant to the Act under Jovce." (Op. at 29)
(footnote omitted)).

Joyce is not analogous to this case. Joyce is fact-specific
to a cause of action for the negligent entrustment of a pleasure
craft and does not apply to a shipowner's right to limit in a
commercial setting. Joyce involved one claimant not the multiple
claimants here.’ Finally, Jovce equafas privity and knowledge with
negligence which is incorrect. 3 Benedict on Admiralty, §51 (7th
ed. 1993). (App. at Tab B).

B. This Court should reconsider its Opinion in Joyce v.

Joyce bacause it deprives a Petitioner of its Statutory
Right under the Limitation of Liability Act to present

Evidence that it was not Negligent or that it lacked
Privity or Knowledge of any Negligence.

The Limitation of Liability Act provides a shipowner with a

procedural right to a hearing on the merits of exoneration or
limitation. In a limitation action, the court has three options
upon hearing the merits. It can exonerate the shipowner from all
.liability. It can determine that there is a right to limitation
and permanently enjoin any state court proceedings and adjudicate
all claims in the limitation. It can determine that there is no

right to limitation but still decide all other matters or, in some

"If there is only claimant, the court may stay the limitation
until the state court proceeding has been completed. See
discussion, supra p. 11; Gilmore and Black, The law of Admiralty,
2nd Edition, §§10-18 and 10-19 (24 ed. 1975) (App. at Tab C).
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circumstances, send the remaining matters back to state court.

3 Benedict on Admiralty, §12 (7th ed. 1993). (App. at Tab B).

The circular reasoning of Joyce would render the Limitation Act
ineffective under any circumstance. The Supreme Court has
specifically warned that a statute should not be construed so as
to render it incapable of execution.

Congress might have invested the Circuit Courts of the
United States with the jurisdiction of such cases by
bill in equity, but it did not. It is also evident that
the State courts have not the requisite jurisdiction.
Unless, therefore, the District Courts themselves can
administer the law, we are reduced to the dilemma of
inferring that the legislature has passed a law which is
incapable of execution. This is never to be done if it
can be avoided . . .

Norwich Co. v. Wright, 80 U.S. (13 Wall) 104, 123-124 (1871).%

Citing In re Qil Spill by the Amoco Cadiz, 954 F.2d 1279,
1305 (7th cir. 1%%2), the district court recognized that in
1imitation proceedings, the ultimate burden of proving lack of
privity or knowledge is on the vessel owner. {(Op. at 27). 1In the
non-admiralty doctrine of negligent entrustment, the burden of
proof is on the plaintiff, not the vessel owner. Regardless, the
court below, as well as this Court in Joyce, failed to recognize
that the very essence of a limitation action includes a vessel

owner's duty to present evidence of a lack of privity or

knowledge. Determination of a limitation must be made by the

‘ 85ee also Woodfork v. Marine Cooks and Stewards Union, 642
F.2d4 966, 970-71 (5th Cir. 1981) (a statute should not be construed

in such a way as to render any of its provisions superfluous or
insignificant); F.D.I.C. v. Nihiser, 799 F. Supp. 904, 908 (C.D.
Ill. 19%2), citing, Dole v. Steelworkers, 494 U.S. 26 (1%90) (a
court must construe a statute to effectuate its purpose).
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district court according to principles of admiralty. Famiano v.

Enyeart, 398 F.2d 661 (7th Cir. 1968), cert. denied, 393 U.S. 1020

(1969). The federal court's Jjurisdiction over the limitation

action is exclusive. Langnes v, Green, 282 U.8$. 531 (1931).

The limitation action filed in Amoco, presented the issue of

whether the vessel was unseaworthy because the owner provided its
vessel with an otherwise untrained or incompetent crew. A key

difference between Joyce and Amoco is that in Amoco, the court

properly afforded the owner a 9 1/2 month trial on the merits of
its limitation petition to determine whether there was in fact a
competent crew on board the vessel and whether the owner knew or

should'have known of any alleged negligence on the part of the

crew. See also Zapata Haynie Corp. v Arthur, 980 F. 24 287 (5th

Cir. 1992) (three week trial held in di

trict court to determine
whether Zapata was entitled to exoneration or limitation of
liability under its complaint).

The district court has deprived Great Lakes of its 5th
Amendment procedural due process right to a hearing on the merits
of its limitation complaint. A shipowner is entitled to a hearing
on the merits and a 1limitation should not be dismissed on

preliminary motions. J. Ray McDermott & Co. v. Hunt 0il Co., 262

F.2d 127, 128 (5th Cir. 1959) (App. at Tab D); 3 Benedict on

Admiralty, §14, pp. 2-14, 2-15 (7th ed. 1993) (App. at Tab B).

Great Lakes had a right to be heard. La Batt v. Twonney, 513 F.2d

641, 646 (7th Cir. 1975); Joe Louis Milk Co. v. Hershey, 243 F.
Supp. 351, 355 (N.D. Ill. 1965). Its limitation complaint should
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not have been dismissed for failing to state a cause of action.
It is 1like depriving a defendant of his 5th Amendment rights
because if he is innocent he does not need them and if he is
guilty they will not help hin.

Furthermore, the focus should be on the petition for
limitation, the pleading that sets forth the basis for
jurisdiction not the state court pleading. Joyce wrongly examines
what will procedurally become the claim ~or response to the
petition, the state court pleading. Artful pleading, rather than
substantive law, controls over a Congressional Act, and deprives
the vessel owner of his right under the law.

c. The Court should reconsider Joyce because it fails

to Consider the Difference Beiween Exoneration and
Limitation of Liability under the Act.

The Limitation Act creates a forum for a determination of
whether a vessel owner is to be found negligent or not and whether
the owner had.knowledge of any alleged negligence that caused the
damage complained of. Therefore, even if an owner is found to be
negligent, while not entitled to exoneration, it still may be
entitled to limit its liability under the Act, if it did not have
privity or knowledge of the proximate cause of the accident.

The first inquiry in any Limitation Act proceeding is whether
the shipowner is liable for negligence or unseaworthiness of its
vessel. See Petition of Atlass, 350 F.2d 592 (7th Cir. 1865),
cert. denied, 382 U.S. 988 (1966); Complaint of Sheen, 709 F.
Supp. 1123, 1128 (8.D. Fla. 1989). If negligence or unseaworthi-

ness is not found, then the shipowner is entitled to a decree of
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exoneration. Id. However, 1if negligence or unseaworthiness is
found, the court must then determine if the owner is nevertheless
entitled to limit its liability. Id.; 709 F. Supp. 1123, citing,

Providence & New York S.S. Co., 109 U.S. 578, 595 (1883). Only

then does the inquiry center around whether the owner had privity
or knowledge of the acts of negligence or conditions of unsea-
worthiness. 709 F. Supp. at 1128-29.

Clearly, this Court's holding in Joyce that a finding of
negligence will be tantamount to a finding of privity or knowledge
is erroneous and not supported by the law.

The instant action is factually distinguishable from Joyce
because there 1is a distinction between the 1liability of an
individual owner and a cﬁrporate owner under the act when deciding

privity and knowledge. In Coryell v. Phipps, 317 U.S. 406 (1943)

the Supreme Court held the owner of a stored vessel which caught
fire from a fuel leak was entitled to limit because he had ﬁhe
vessel inspected by competent people who did not find a latent
defect. Because the owner did not personally participate in the
fault, he had no privity or knowledge of the defect.?

Negligent entrustment, the cause of actioﬁ cited by the Jovce
court, is a state common law doctrine that has been used in the

recreational boating area. It is based on the owner's knowledge

*This was followed by the Fifth Circuit in Gibboney v. Wright,
517 F.2d 1054 (5th Cir. 1975). In the Matter of Guglielmo, 897
F.2d 58 (2d Cir. 1990}, the Second Circuit outlined when a pleasure
boat owner will be charged with privity and knowledge of the
incompetence or inexperience of a permissive user and contrasts
the difference between professional or commercial operators and
non-professional ones.
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of the inexperience or incompetence of the permissive user. 1In
Rautbord v. Ehmann, 190 F.2d 533 (7th Cir. 1951), the owner of a
recreational boat allowed his thirteen year old son to operate the
boat which hit and injured a swimmer. This Court found the father
liable, but entitled to 1limit because the evidence established
that the son was trained and experienced. Obviously, if the owner
has information to guestion the competency, and does not, then
limitation would not be granted, but the owner has a right to be
heard and offer proof on the issue.
CORCLUSION

The judgment of the district court dismissing the limitation
petition should be reversed and the cause remanded to the district

court with instructions that petitioner-appellants be allowed to

Dated: March 26, 1993

Respectfully submitted,

Warren J.“Marwedel, Counsel of fécord

Warren J. Marwedel George W. Healy, III, President

Dennis Minichello The Maritime Law Assoc1at10n
Shari L. Friedman Phelps Dunbar

Robert A. Roth Texaco Center, 30th Floor
Robert L. Reeb 400 Poydras Street

Keck, Mahin & Cate New Orleans, LA 70130

77 West Wacker Drive (504) 566~1311

Chicago, IL 60606-1693
(312) 634-5054

Counsel for The Maritime Law
Association of the United
States, as Amicus Curiae

-20-



No. 93-1421

IN THE

UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT

Complaint of Great Lakes Dredge
& Dock Company, for exoneration
from or limitation of liability,

GREAT LAKES DREDGE & DOCK

Appeal from United States
District Court for the
Northern District of
Illinois, Eastern Division

COMPANY,

Plaintiff-Appellant,

Ve

CITY OF CHICAGO,
municipal corporation,

Defendant-Appellee, and

JEROME B. GRUBART,
Illinois corporation,

Claimant-Appellee.

an Tllinocis

INC., an

No. 82 C 6754

Hon. Charles P. Kocoras,
Judge

i Vet Vit Vs Ve N St Vomit® st st Sl it i Vit Vot ot it St Vs St

CERTIFICATE OF SERVICE

The undersigned certifies that he served two copies of

Brief of the Maritime lLaw Association of the United States as

Amicus Curiae in Support of Plaintiff-Appellant, by messenger

delivery to:

Norman J. Barry, Jr.
Michael Tarpey

Baker & McKenzie

130 East Randolph Street
Chicago, Illinois 60601

Theodore R. Tetzlaff
Richard J. Bollow
Jenner & Block

One IBM FPlaza

. Chicage, Illinois 60611



William J. Harte

William J. Harte, Ltd.

111 West Washington Street
Chicago, Illinois 60602

Douglas Reimer

John T. Schriver

Stewart W. Karge

William P. Schuman

Paul J. Kozacky

McDermott, Will & Emery

227 West Monroe Street
Chicago, Illinois 60606-5096

Duane M Kelley

Winston & Strawn

35 West Wacker Drive
Chicago, Illinois 60601

on March 26, 19%93.

P
. ? iy )
B ! s { /
./ ; "/)L’f\_’\.f\-—:‘/‘? 4 ﬂ"’lk-éa:w”\.‘ \--""{'{’f{-«“‘jt"' )
Warren J.”Marwedel, Counsel ‘of

Record

Warren J. Marwedel George W. Healy, I1I, President

Dennis Minichello The Maritime Law Association

Shari L. Friedman Phelps Dunbar

Robert A. Roth Texaco Center, 30th Floor

Robert 1.. Reeb 400 Poydras Street

Keck, Mahin & Ccate New Orleans, LA 70130

77 West Wacker Drive (504) 566-1311

49th Floor
: Chicago, IL 60606-1693
------- f (312) 634-5054

b : Counsel for The Maritime Law
Association of the United
States, as Amicus Curiae

{gldredge.cap)



APPENDIX

TO BRIEF OF THE MARITIME LAW ASSOCIATION
OF THE UNITED STATES AS AMICUS CURIAE
- IN SUPPORT OF PLAINTIFF-APPELLANT



TABLE OF CONTENTE

TO APPENDIX TO BRIEF OF THE MARITIME LAW
ASSOCIATION OF THE UNITED STATES AS AMICUS
CURIAE IN SUPPORT OF PLAINTIFF-APPELLANT

Sisson v. Rubv, No. 88-2041 (No. 87-2713 and 87-2736)

-June 25, 1990 Mandate of Supreme Court of the
United States

-Statement of Position of Appellant Everett Sisson
Filed pursuant to Circuit Rule 54

-September 21, 1990 Remand Order of the United States
Court of Appeals for the Seventh Circuit

-September 21, 1990, Judgment of the United States
Court of Appeals for the Seventh Circuit . . . . . . . . .

Benedict on Admiralty, (7th ed. 19%%3) (excerpt from Ch. II,
Nature and Operation of the Limitation Proceeding) . . . . .

Gilmore & Black, The Law of Admiralty, (2d ed. 1975) (excerpt
from Ch. X, Limitation of Liability) . . .« . « « « « « + .

J. Ray McDermott & Co. v. Hunt 0il Co., 262 F.2d 127 . . . .
(5th Cir. 1959)

Complaint of Sisson, 867 F.2d 341 (7th Cir. 1989) . . . . . .

=3
lo3

#



TAB A




{ .preme Court of the Wnite Htates

No.  g8-2041

Everett A, Sisson,

Petitioner,

Burton B. Ruby, et al.

OH WRIT OF CERTIORARI to the United States Court of Appeals for the

Seventh Circuit.

THIS CAUSE came on to be heard on the transcript of the record from

the above court and was argued by counsel.

ONM CONSIDERATION WHEREOF, it is ordered and adjydged by this Court
that the judgment of the above court in this cause is reversed with costs, and
that this cause 1s remanded to the United States Court of Appeals for the
Seventh Circuit for further proceedings in conformity with the epinion of this

Court.

IT IS FURTHER ORDERED that the petitioner, Everett A. Sisson, recover
from Burton B. Ruby, et al. Three Hundred Dollars ($300.00) for his costs

herein expended.

June 25, 1990

Clerk’s costs: $300.00
14



IN THE
UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT

Nos. 87-2713 and 87-2736

In the matter of:

The Complaint of Everett A. Sisson
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‘Plaintiff-Appellant,
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Statement Of Position of Appellant Everett

Sisson Filed Pursuant to Circuit Rule 54

Now ccomes the appellant Everett Sisson by his attorneys
Warren J. Marwedel, Dennis Minichello and Keck, Mahin and Cate
and pursuant to this court's order of July 30,1990 hereby files
its statement of position pursuant to Circuit Rule 54.

The United States Supreme Court has ruled that there is
maritime jurisdiction in this case over Sisson's limitation clain
pursuant to 28 U.S.C. §1333 (1) The Court has remanded this case
to this court for further proceedings in accordance with its
decision. This matter should be remanded to the district court
for discovery and trial on the merits of the limitation of
liability petition of Sisson.

Everett Sisson, Appellant

(

w/\f 'ﬁf@m/e

ne of His [ttorneys

Warren J. Marwvedel

Dennis Minichello

Keck, Mahin & Cate

233 West Wacker Drive

Sears Tower

Chicago, Illinois 60606

{312) 876-6146 " 01-0)
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Hnited States Court of Appeals

For the Seventh Circuit
Chicago, Iilinois 60604

UB L I
September 21 g0 Fop » Skgp
QM’R T&p
Before E 53

Hon RICHARD D. CUDAHY, Circuit Judge

Hon KENNETH ¥. RIPPLE, Circuit Judce

Hon MICHAEL £. K2NNE, Circuit Tudage

IN THE MATTER OF:
THE COMPLAINT OF EVERETT A. SISSON.

EVERETT A. SISSON, .
Petitioner,
nand f
No.s. 87-2713 and v, > On Reman rom the
87-2736 Supreme Court of the
BURTON B. RUBY, et al.
Respondents. )

United States.

ORDER

On June 25, 1990, the Supreme Court of the United States
reversed our decision herein (reported at 867 F.2d 341 (7th cir.
1989)) and remanded the case for proceedings in conformity with
its opinion (reported at 110 S. Ct. 2892 (1990)). In light of
that opinion--finding subject-matter jurisdiction pursuant to 28
U.S.C. section 1333(1)--we remand this case to the district court
for further proceedings pertaining to the petitioner's limitation
of liability suit. All guestions of costs should be directed, at
least initially, to the district court. Circuit Rule 36 shall
not apply. .

BA



JUDGMENT

Huited States Court of Appeals

For the Seventh Circuit
Chicago, Illinois 60604

September 21, 19.90 .

Before

Hon. .RICHARD D. CUD irond
Hon. _KENNETH F. RIPPLE, Circuit Judge

Hon. _MICHAET. S, KANNE, Circuit Judge

IN THE MATTER OF:
THE COMPLAINT OF EVERETTE A. SISSON,

EVERETTE A. SISSON,
Petitioner,

No. 87-2713 & 87-2736  vs.

On Remand from the
Supreme Court of the
United States

BURTON B, RUBY, et al.,
Respondents.

-ON REMAND FROM THE UNITED STATES SUPREME COURT

On consideration whereof, IT IS ORDERED AND ADJUDGED by this
Court that this case is REMANDED to the district court for further
proceedings pertaining to the petitioner's limitation of liability
suit; all costs should be directed, at least initially, to the
district court; Circuit Rule 36 shall not apply, in accordance with
the order of this Court filed this date.
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Chapter II.

NATURE AND OPERATION OF THE
LIMITATION PROCEEDING.

PAGE
b Secriox 11, Nature of the Limitation Proceeding ................ 2-1
12, Operation of the Statute and Rules of Court .......... 2-7
1 13. What are “Appropriate Proceedings” ............... 2-9
: 14, Preliminary Questions To Be Decided in a Limitation
Sitmation ... 2-12
15. Time for Instituting Limitation Proceedings and Other
Aetions ..o 2-15
16. Other Available Methods of Limiting Liability ........ 2-21
17. Effect of Foreign Limitation Statutes ... ............. 2-22

§ 11. The Nature of the Limitation Proceeding.

A petition for limitation of liahilitv was deseribed by Mr.
Chief Justice Taft as being

“equitable in nature, partaking in a way of the features of
a hill to enjoin a multiplicity of suits, a bill in the nature
of an interpleader, and a creditor’s bill. It looks to the
complete and just disposition of a many-cornered contro-
versy, and is applicable to proceedings i rem against the

ship as well as to proceedings in personam against the
owner, the limitation extending to the owner’s property as
well as to his person.”!

{Continued on page 2~3)

o ! Hartford Accident & Ind. Co. v. See also: Ema v. Compagnie Gen-
Southern Pacific Co. (The Bolikow), erale Transatlantique, 353 F. Supp.

273 U.8. 207,47 8. Ct 357,71 L. E4. 1286, 1974 A M.C. 2498 (D.P.R.
- 61z, 1927 A M.C. 402 (1927), 1972).

2-1

(Rel. No. 10—1875) (Benediet)
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2.9

Just v. Chambers {Friendship II),
312 U.5. 383,61 8. Ct. 687, 85 L. Ed.
903, 1941 AM.C. 430 (1941) “When
the jurisdiction of the court in ad-
miralty has attached through a peti-
tion for lHmitation, the jurisdietion
to determine elaims is not lost merely
because the shipowner fails to estab-
lish his right o limifation. We have
said that the court of admiralty in
such a proceeding acquires the right
to marshal all eclaims whether of
strietly admiralty origin or not, and
to give effect to them by the appor-
tionment of the res and by judgment
in personam against the owner, so far
as the court may deecree. And that,
if Congress has this constitutional
power, it necessarily follows, as inci-
dental to that power, that it may
furnish a eomplete remedy for the
satisfzetion of those claims by distri-
bution of the res and by judgments
in personam for deficiencies against
the owner, if he is not released by
virtue of the statute. While it is rec-
ognized that the eguitable rule for
retaining jurisdiction in order com-
pletely to dispose of a cause does not
usually apply in admiralty, the pro-
ceeding for limitation of liahility is
different from the ordinary admiralty
suit and, by reason of the statute and

rules governing it, the eouri of ad- .

miralty has authority to grant an in-
junction and thus bring lifigants
inte the admiralty court. There is
thus jurigdiction to fulfill the obliga-
tion fo do equity to claimants by
furnishing them a complete remedy
although limitation is refused. [eita-
tions omitted]”).

Moran Transportation Co. v. Mel-
lino, 185 ¥.2d 386, 1951 A.M.C. 66

1A

NATURE OF LIMITATION PROCEEDING

§ 11

(28 Cir. [N.Y.] 1950), cert. denied,
340 U.8. 953 (1851) (“The statutory
purpose is to exempt the investor
from loss in excess of the value of the
investment in the vessel and freight
... This goes to show that the pur-
pose of limitation proceedings is not
to prevent a multiplieity of suits but,
in an equitable fashion, to provide a
marshalling of assets—the distribu-
tion pro rata of an inadequate fund
among claimants, none of whom can
be paid in full.”).

For a further discussion of the
principles set out in Hartford Ae-
cident & Indemnity Co. v. Southern
Pacific Co. supra, concerning the
nature of the limitation proceeding
see Petition of Trinidad Corp. (Fort
Mercer), 229 ¥.24 423, 1956 A.M.C.
872 (2d Cir. [N.Y.] 1955).

Moore-MeCormack Lines v. Me-
Mahon (Mormackite), 235 F.2d 142,
1956 AM.C. 1487 (24 Cir. {N.Y.]
1956) (A eross libel was held main-
tainable by the petitioner in a limita-
tion of liability proceeding in order
to avoid a multiplicity of suits.);
British Transport Commission v,
United States {Haiti Viefory), 354
U.8, 129, 77 8, Ct. 1103, 1 L. Ed. 2d
1234, 1957 AM.C. 1151 (1857)
(Cross-claims hetween petitioner and
elaimmants were allowed: “Logic and
efficient judicial administration re-
guire that recovery against all parties
at fault is as necessary to the claim-

" anis as is the fund which limited the

liability of the initial petitioner.
Otherwise this proceeding is but a
‘water haul’ for the claimants, a
result completely out of character in
admiralty practiee.”)
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Tt is a special statutory proceeding.® It is sut generis.® Tt is
simply a limit on the remedy.* It is nothing less than the
administration of equity in admiralty.® The proceeding
initiated by the petitioner is not a controversy hetween the
shipowner and some other party-—in this case a cargo owner—
hut is the assertion of a statutory right.® The Supreme Court
early said” that the proceeding is not an action against the
vessel and her freight, except when they are surrendered to
a trustee, and in the light of the later pronouncements of that
Court, Judge Learned Hand pointed out® that the proceeding
is never n rem, not even when there is a transfer to a trustee.
The courts have long been uncertain about the precise nature
of the proceeding, and there are many discussions in the books
as to whether the proceeding pertains to the right of the
damage-claimants or to their remedy, and whether it is a

2 The Eastland, 78 F.2d 984, 1935 should dissolve the injunetion: Lake

AM.C. 1347 (7th Cir. [I11.] 1835), Tankers Corp. v. Henn (Eastern
cert. dewied, 287 U.S. 703 (1036). Cities), 354 U.8. 147, 77 8. Ct. 1269,
1 L. Ed. 24 1246, 1957 A M.C. 1165

3 The Nevada, 81 F.2d 744, 1936
AM.C. 371 (9th Cir. [Ore.] 1936).

(1957},

6 The Miramar (Petition of Sta-

4 Roval Mail S.P. Co. v. Cia. de
Nav. Lloyd Brasileiro (The Almi-
rante Jacequay), 31 F.24 757, 1929
AMC, 196 {(E.DN.Y. 1928}, cert.
demied, 287 U.8. 607 (1932); The
Titanic (Petition of Oceanie S.N.
Co.}), 233 U.8, 718, 34 8. Ct. 764, 38
L. Bd. 1171 (1914); The Mandu,
1930 AM.C, 287 (24 Cir. 1939},

Claimants may now preserve and
exercise their rights under the “sav-
ing to suitors” clanse (63 Stat. 101,
28 T.8.C. § 1333) by stipulating that
their state action recoveries will not
exceed the amount of the limitation
fund. Upon sueh stipulation by the
ciaimants, there is no longer a need
for coneursus and the admiralty court

tler), 31 F.2d 767, 1924 A M.C. 234
(8.D.N.Y. 1929}, aff’d, 36 F.2d 1021,
1830 AM.C. 397 (2d Cir.), cert.
denied, 281 U.S. 752 (1930); Peti-
tion of the Texas Co., 81 ¥. Supp.
758, 1948 AM.C. 1933 (S.DN.Y.
1048).

6 The Glenbogie (Petition of Great

Lakes Transit Corp.), 53 F.2d 1022

1931 AM.C. 1740 (N.D. Ohio 1931),
af’d, 63 F.2d 849, 33 AM.C. 1019
(6th Cir. 1933},

7 I'n re Morrison, 147 U.S, 14,13 8.
(t, 246, 37 L. Ed. 60 (1893).

8 The Aleyone, 55 F.2d 73, 1932
AM.C. 174 (24 Cir. [N.Y.1 1932),
cert. denied, 286 U8, b8 (1932).

{Rel. No. 10~1875} (Benedict)
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proceeding in rent or in personam.® While it has been said that
there must always be a fund in eourt, or a ship in the hands of
a trustee, there have been cases where a vessel on a ballast
vovage, without any freight, has disappeared at sea, and the
courts have taken jurisdiction of the shipowner’s petition and
rendered a decree thereon.'® In such cases, there is no fund
in court: vet there is the issue whether the damage-claimants
can show that the shipowner is not entitled to any limitation
at all.

In The Aquitania,'' Judge A. N. Hand said that the limita-
tion statutes “must be primarily founded, not upon the avoid-
ance of a multiplicity of actions, but a possibility at least that
the liability of the owner may exceed the value of the vessel
and her pending freight.” On the appeal, Judge Manton said
that “the statute is intended to limit the liability of the ship-
owner, but not arbitrarily to give him a particular forum”;
and that the earlier case of the Garden City,'? where a petition
was sustained as to a vessel valued at $30,000, against actual
pending elaims of only $4,000, was justified on the ground that
the nature of the accident—a severe fire where a number of
passengers were injured-—created a possibility of future
claims, and that the shipowner could not be compelled at his
peril to assume the risk that eventual claims would exceed the
value of the vessel.

A petition is always a defensive action. At no time can the
owner recover a dollar by means of it from anybody, as was
said by Judge Learned Hand in The Franz and Loomis.'® In

% The James MeGee (Petition of
Standard 0il Co.), 300 F.2d 93, 1924
AMC. 1266 (S.D.N.Y. 1924); The
Chickie, 141 F.2d 80, 1944 AM.C.
635 (34 Cir. {Pa.] 1944): AH. Bull
Steamship Co. v, The Tassia, 41 F.
Supp. 699 1942 AM.C. 921 (8.D.
N.Y. 1942) (After a vessel has been
held immune from process bhecause
of the interest of a foreién sovere-
ign, the owners of the vessel, sued
in personam, may nonetheless peti-

9A

tion to limit Hability for collision and
cargo damages.).

10 The Hewitt, 15 F.2d 857, 1926
AM.C. 1463 (S.D.N.Y. 1926); The
Miramar, N. 5 supra.

1114 F.2d 456, 1926 A.M.C. 1071
(S.D.N.Y. 1926), af’d, 20 F.2a 457,
1927 AM.C. 1320 (2d Cir. 1927).

1296 F. 766 (S.D.N.Y. 1886).
13 (Algoma Co. and Great Lakes
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that case, it was assumed, arguendo, that a shipowner peti-
tioner could interpose a counterclaim to a damage-claimant’s
claim. Supposing the counterclaim to be for a greater amount,
and that the petitioner wished to use it, not as a set-off, but as
the basis for an affirmative recovery against the damage-
claimant, the court said, “[I]f this were permissible, it wounld
pro tanfo become an offensive suit.” However, it was found
that the petitioner had not clearly indicated that, if its aggre-
gate losses in the collision were greater than those of the
damage-claimant, it would seek to recover half the difference,
and hence the point was not decided.'?

But, in British Transport Commassion v. United States, 8
the possibility of petitioner’s receiving an affirmative recovery
through counterelaims (or cross-claims) was discussed and
not dismissed. Rather, the Court concluded “. . . that fairness
in litigation requires that those who seek affirmative recovery
in a court should be subject therein to like exposure for dam-
ages resulting from their acts connected with the identical
incident.” Three dissenters'® argued that, technically, the
Admiralty Rules (as then promulgated) did not provide for
such a practice in a limitation proceeding. However, with the
merger of the civil and admiralty rules in 1966, this dissent
appears to have heen answered,

“While the initiative always rests with the shipowner-
petitioner when he proceeds by petition, this cannot con-
ceal the substance of the matter. The petitioner does not
change his legal position as to the main issues; the dam-
age-claimant must prove what he must prove if he is the
actor—-a definite tort or contract and the petitioner’s
conneetion with it. The petitioner accepts an affirmative

Transit ('o.), 86 F2d 708, 1937 AM.C. 1151 (1957). See also Peti-
ALMO 50 (24 Cir, [NY.] 1937 tion of Hocking, 146 F. Supp. 207,
1960 AM.C. 2169 (D.N.J. 1956),
allowing the petitioner to implead a
damage-claimant.

14 See § 79 infra.

I5 British Transport Commission
v. United States, 334 U8, 129, 77 6 Justices Brennan, Frankfurter
8. Ct. 1103, 1 L. Ed. 2d 1234, 1957 and Harlan.

(Rel. Ne. 10~~1975) (Benediet)
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hurden only for so long as the damage-ciaimants have not
declared their position.”'?

A damage-claimant should be competent to sue; his character
is usually that of a plaintiff; but any party having or able to
assert a claim may present his claim.'®

The shipowner-petitioner, by giving the stipulation, making
the deposit, or transferring ship and freight to a trustee, gives
the court jurisdiction of the property or fund. In The Princess
Sophia,'® it was said that the action of the petitioner does not
give the court jurisdiction over he damage-claimants. On the
other hand, it was said in The Miramar®® that when the
petitioner elects to resort fo a limitation proceeding, the re-
sult of his action is to bring the claims that are asserted against
him into the jurisdiction of the admiralty court and to sub-
ject them to the law administered in that court, which has
jurisdiction to impose personal liability upon the petitioner.
Failure to comply with the procedures preseribed by Supple-
mental Admiralty Rule F does not deprive the court of juri-
diction acquired when the petition and stipulation are filed.
The effect of noncompliance with the requirements of Rule F
i1s to render the monition ineffective and stay the limitation

- proceeding until a new monition is issued and the notice re-
quirements are observed.?! Whatever view is taken as to the
jurisdiction obtained over claimants prior to their appearance,
the monition and a default thereunder justify a permanent
injunction, which is an effeetive bar to any proceedings of
any nature in any court subject to the sovereignty of the United
States, and is also believed to be a bar against any action in

i7 The El Sol-The Sac City, 72
F.2q 212, 1934 A.M.C. 1185 (24 Cir.
IN.Y.] 1934).

18 The Mandu (Petition of Cia de
Nav. Lioyd Brasileiro), 21 F. Supp.
372, 1938 A.M.C. 45 (E.D.N.Y. 1938)
and cases there cited, rev’d on other
grounds, 102 F.2d 459, 1939 A M.C.
287 (2d Cir. 1839); The Maine, 1939
AM.C. 950 (D, Md. 1939),

11A

e 36 F.2d 591, 1830 A.M.C. 91
(W.D. Wash. 1930}, af’d without
discussion of this point, 61 F.2d 339,
1932 A M.C. 1562 (9th Cir. 1932).

20 N.5 supra.

2t Petition of Canada Steamship
Lines, Ltd. (The Noronie), 93 F.
Supp. 549, 1950 AM.C. 1499 (N.D.
Ohio), aff’d per curiam, 185 ¥.2d
1019 (6th Cir. 1950).
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any other country through the operation of the principle of
comity.

§ 12. Operation of the Statute and Rules of Court.

The general scheme of the statutes and the rules is as
follows: A shipowner who finds himself actually or prospec-
tively faced with tort or contract liability claims arising out of
a single voyage, or, if there is a sitnation in port between
voyages, arising out of a single event or occasion, may, if he
wishes, invoke the aid of the admiralty court to limit his lia-
bility and eontrol a multiplicity of suits by placing the value
of the ship, or the ship herself, and the earnings of the voy-
age, in the control of the court, accompanied by either an
admission or a denial of general liability. The court, upon
obtaining control of the value or the ship, enjoins all dam-
age-claimants from maintaining separate suits and requires
them to file their claims in the limitation proceeding. The
damage-claimants may contest the asserted right of the
shipowner to have the liability limited at all and may have
a trial of that issue. If the shipowner admits his liability
and 1f the damage-claimants admit his right to limit that
liability, the only proceeding is the proof of the damage
claims before a commissioner or a referee and a distribution
of the fund. But if either point is contested, there is a trial
of the issue, which may result in one of three ways: (1)
The petitioning shipowner is wholly exonerated from all
liability and his stipulation, payment, or transferred ship
is released to him unconditionally; (2) he is found Hable
hut, upon his proof that he was free of privity and knowl-
edge, is declared entitled to limit his liability and awarded
a permanent injunction against suits and eclaims; or (3) he
is found not only liable, but affected with “privity or knowl-
edge.” and is declared Hable for all damage claims in full
without benefit of the limitation statutes, the value of the
stipulation or other assets under control of the court being
applied towards the satisfaction of such liability claims pro
rata. When all the damage-claimants have been satisfied,
either out of the funds in court or by means of additional
settlement funds provided from any other source, the ship-

(Rel. No. 10—1975) (Renediet)
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owner mav—there being no further opposition—obtain a final
decree and permanent injunection against all the world pro-
hibiting any further proceedings on account of the voyage
or occasion which has been the subject-matter of the limitation
proceeding. '

The damage-claimants have the right to examine into and
oppose each other’s claims so long as the available value for
distribution is insufficient for the payment of all in full. See
$ 91 infra.

The bona fides of the shipowner’s assertion that he is faced
with aetual claims, or fears claims, in excess of the value of
ship and freight has ordinarily bheen tested as of the time of
the filing of the petition; at that time, of course, apparent
defences may exist which may or may not turn out to-be good."
It has been said® that the matter may await the liquidation
of the claims, if the face of the asserted claims is less than
the stipulated limitation value of the vessel and freight. The
time limit imposed by the Amendment of 1936, however, com-
pels the shipowner to file his petition within six months
nevertheless, but would not appear to affect the power of the

! The Viectoria, 22 F.2d 532, 1928
AM.C. 127 (9th Cir. [Wash.] 1928).

gardless of whether the available
funds are measured by the law of the
United States or that of a foreign
country: Black Diamond 8.S. Corp.
v. Robert Stewart & Sons {The Nor-
walk Vietory), 336 U.S. 386, 68 S. Ct.
622, 93 L. Ed. 754, 1949 A M.C. 393

The owner of a ship appraised at
$950,000.00 has been permitted to
maintain proceedings for limitation
of lability arising out of a collision

that occurred while the ship was
carrying over 490 passengers, not-
withstanding that the eclaims aetnally
filed at the time of the petition to-
talled only $159,000.00. It was held
sufficient that there was “any prob-
ability” that the claims might exceed
the appraised value: The Miss New
York, 1941 AM.C. 569 (SD.N.Y.
1641).

A lmitation proceeding 15 always
available 1f the total amount of all
potential claims exceeds the Ffund
available for their satisfaction re-

(1948).

The petition for limitation of
tiability beeomes moot when the vessel
owner’s total potential liability ex-
posure is less than the value of the
vessel at the termination of the voy-
age during whick the casunalty oe-
curred: Horton & Horton v. T/S
J.E. Dyer, 1969 AM.C. 2262 (8.D.

Tex. 1969).

2 The Hugh O’Donnell, 3¢ F.2d
925, 1920 AM.C. 1744 (24 Cir.
[N.Y.] 1929).
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court to postpone the disposition of the question of limitation
until after the claims have been liquidated and found actually
to exceed the amount of the fund.

Limitation of liability may also be claimed as a defense. In
such a case this defense may be raised even after the expiration
-of the six-month period for taking affirmative action by pefi-
tion, provided all other time requirements for pleadings are
met.?

Where a defense of limitation is raised, it must be tried in
admiralty without a jury even when raised in a common-law
suit. However, under the “saving to suitors” clause (28 U.S.C.
§1333) the rest of the trial may proceed.* See §51 mfra.

§ 13. What Are “Appropriate Proceedings.”

The statute of 1851 (R.S. § 4284, 46 U.8.C. § 184) provides
that “the freighters and owners of the property, and the owner
of the vessel, or anv of them. may take the appropriate pro-
ceedings in anv court, for the purpose of apportioning the
sum for which the owner of the vessel may be liable, among
the parties entitled thereto.”

The Supreme Court, in Supplemental Admiralty Rule F
of the Federal Rules of Civil Procedure, § 2 supra, has out-
Iined such proceedings, which are to be conducted exclusively
in the admiralty court. More detailed rules, supplementing
these Rules, have been made for the purpose in many of the
districts. The District Court Admiralty Rules are collected
in Vols. 5-5D: and the local rules of the Southern and
Eastern Districts of New York, the Southern Distriet of
Texas (Houston), the Northern Distriet of California (San
Franeciseo), and the Northern Distriet of Ohio (Cleveland) are
especlally referred to in the following discussion.

The Act of 1936, 46 U.S.C. § 185, now specifies two methods
of procedure which the shipowner mayv seleet at his option:

3 Murray v. New York Central 4 Famiano v. Enveart, 398 F.2d
R.R. Co.. 287 F.2d 152, 1961 ANM.C. 661, 1968 AM.C. 2147 (Tth Cir.
1118 (2d Cir. [N.Y.]). cert. denied, [Ind.] 1968), cert. denied, 393 U.8.
366 T1.S. 945 (1961). 1020 (1969),

(Rel, Neo. 10=-1875) (Benedict)
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(a) To deposit with the United States distriet court, for
the benefit of claimants, a sum equal to the amount or value
of the owner’s interest in the vessel and freight, or approved
security therefor; (b) To transfer, for the benefit of claim-
ants, to a trustee to be appointed by the Unifed States district
eourt, his interest in the vessel and freight.

These two procedures created by Congress in 1936 are
not substantially different from those previously worked out
interstitially by the Supreme Court and the lower admiralty
courts.

Prior to the Congressional indication of the method. of
procedure in the Aet of 1936, the best statement of the pro-
cedural possibilities was found in the case of The H. F.
Dumock,' in which the court pointed out four ways in which
the statute might be availed of, viz., (1) by the simple answer
of the shipowner when sued; (2) by his petition, offering a
transfer of the ship to a trustee appointed by the court under’
R. 8. 4285 (46 U.S.C. § 185) ; (3) by a similar petition, offer-
ing a stipulation or deposit, instead of a transfer of the ship,
under then General Admiralty Rule 51 promulgated by the
Supreme Court, this method being also now provided by 46
U.S.C. § 185, such stipulation or deposit being in the amount
of the vessel’s value as appraised under the order of the court;
or (4) by a creditor’s suit for an apportionment and pro rata
distribution. '

The last was the method of procedure adopted in The H. F.
Dumock, the libel being filed by the master of a vessel sunk in
collision, against the colliding vessel and her owner, and
against the owner of his own sunken vessel, and against all
persons claiming damages against the colliding vessel or its
owner by reason of the collision, alleging the inadequacy of
the colliding vessel to respond in full for the damages and
therefore asking a pro rate distribution of her value and the
value of her pending freight amongst all the claimants in
proportion to their losses. And the form of the proceeding
was sustained, though the suit was for other reasons dismissed.

152 F. 598 (S.D.N.Y, 1892).
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The methods described in The H. F. Dimock were not regarded

as necessarily excluding the possibility of working out statu-

tory limitation in other ways. The Supreme Court had said,

as early ag 1880, that its Rules on the subject “were intended to

facilitate the proceedings of owners of vessels for claiming

the limitation of liability secured by the statute;"? conse-

quently the view was expressed that if at any time it should

appear that some proceeding not provided for by the Rules

was also appropriate for securing the result, it could hardly -
be doubted that such a proceeding would be sustained.® As
to all details of procedure not specifically provided for by
the Supreme Court Rules, the eriterion is furnished by the
appropriateness of the procedure to secure the result aimed
at.

Neither the Limitation of Liability Act nor Supplemental
Rule F provides for issuing process to the marshal to seize
the vessel or freight on the filing of the petition or of the
answer. In fact, it has been held that possession of the vessel
by the marshal or by a trustee is not necessary for the validity
of the limitation proceeding.* Whenever the owner volun-
tarily surrenders the res, process to the marshal is unneces-
sary. But in such case as The H. F. Dtmock, process was
necessary, and it was issued without question. And in the
case of Oregon R. R. & Nav. Co. v. Balfour ® where the owner
and lessee of a barge and towboat, which had caused damage,
filed a petition in limitation of liability but surrendered only
the barge, the court on application issued its proecess and
seized the towboat also.

In Mattson v. District Court,® the plaintiff sued a shipowner
in the Federal court at common law and was entitled to a jury

2 The Benefactor, 103 T.S. 239, 26 4The Mendota, 14 TF. 338
L. Ed. 351 (1880); The Scotland, 105 (S.D.N.Y. 1882),
U.8. 24, 26 1. Ed. 1001 (1881).

590 F. 295 (9th Cir. [Ore.] 1898),

3 Benedict, Third Edition, § 563  4ppeat dismissed, 179 T.8. 55, 21 S.
(1900) ; Benedict, Fourth Edition, (% 28, 45 L. Ed. 82 (1900).
§ 530 {1810); Benediet, Fifth Edi- :
tion, § 484 (1925); Benedict, Sixth 56 F.2d4 839, 1932 AM.C. 555
. Edition, § 481 (1940). (9th Cir. [Wash.] 1932).

(Rel, No, 10-1975) (Benedict)
16A
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trial. The shipowner pleaded the limitation statutes as a
matter of defense, and the distriet judge treated this as a peti-
tion for limitation and heard the matter as in admiralty, with-
out a jury. The plamntiff sought, by writ of prohibition, to
prevent entry of a decree, but the Circuit Court of Appeals
ruled that an appeal from the decree would be sufficient to
afford any relief necessary to proteet the plaintiff from the
improper procedure.

Whether the two methods of procedure mentioned in the
Act of 1936 exclude any further possibility of resorting to
other methods of applying the limitation statutes, under the
Dimock and other cases, is uncertain.? As the entire procedure
is statutory, supplemented by rules, the safe course would
seem to be to follow the Statute, which is to say that the
correct procedure is that outlined in the Act of 1936.

§ 14. Preliminary Questions To Be Decided in a Limitation Situation.

The shipowner must determine whether to have the ship
appraised, or to deliver title to her to a trustee. If the ship
is still useful to him, and he desires to keep her in operation,
he will have her appraised and furnish the court with an
approved surety company stipulation or pay the cash value
for which the ship is appraised, plus the freight. If the ship
is in existence but useless to him—as when she is a construe-
tive total loss—he will transfer her and the freight to the
trustee named by the court. If the vessel is a total loss,
except for some wreckage, lifeboats, or freight money, he will
usually prefer to have the wreckage, ete., appraised and give
a stipulation or pav the cash value. If the vessel is a total
loss. with no wreckage and no freight, he will state those faets,
and there will be no stipulation and no pavment or transfer.

7 Bee Grasselli Chemical Co. No. 4 AM.C. 635 (3d Cir. [Pa.] 1944) (A
(Petitions of Grasselli and DuPont), petition for limitation of Hability is
20 F. Supp. 894, 1937 AM.C.'1076  of no legally operative effect when
(S D.NY. 1937). there 1s no transfer of a res to a

. trustee, no monition is issued, and the

See § 18 infra. required fee for filing is not paid.).

The Chickie, 141 F.2d4 80, 1944
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If the ship has been sued, or if property has been placed
under writ of foreign attachment, the owner must decide
whether to release the vessel or property upon an ordinary
stipulation, or whether to leave them in the marshal’s custody
until he can complete and file his limitation petition. If the
property is released upon an ordinary stipulation, the obli-
gation of that stipulation cannot be avoided or merged if a
limitation petition with a limitation stipulation is filed sub-
sequentlv. A party who merely promised to give an ordinary
stipulation to release a seized vessel (the vessel thereupon
heing released) has been held bound to give separate security
to make good that promise, in addition to a stipulation
furnished in connection with a limitation petition.! It is not
sufficient to notify the opposing party that a limitation peti-
tion will he filed; the rights of damage-claimants to file suits
and sue vessels and attach property continue unhampered
until the moment when, limitation security having actually
heen furnished, the monition issues.?

The question whether to transfer the vessel and freight to
a trustee, or to have the values appraised and give security
for the amount appraised must be answered substantially in
limine. Forit has been held that making an ex parte appraise-
ment and giving an ad interim stipulation for such appraised
value is “due appraisement” and that “the petitioner’s elec-
tion to give security instead of surrendering the vessel is final

! The Agwisun, 20 F.2d 975, 1927
AMC 1084 (S.DNY, 1927),

2 The Pelotas, 297 F. 318, 1924
AM.C. 286 (ED.N.Y. 1924); Peti-
tion of Goulandris, 140 F.24 780,
1944 ADM.C. 337 (24 Cir. [N.Y.]),
nert. denied, 322 U.8. 735 (1944) (A
petition for limitation of iahility,
filed hefore the expiration of the six
months’ period, asking the court
“upon further application” to eause
due appraisement to he made, order
the petitioners to file a stipulation

with sureties, and issue a monition
and an injunetion, acecompanied by a
stipulation for costs, does not satisfv
the requirements of the statute. It
may not he neeessary that the eourt’s
order and the actual furmshing of
the limitation fund oecur within the
51X months’ period if the petition is
aceompanied with an ad  interim
stipulation and praver for an order
approving it or if the petitioners seek
an order for due appraisement of
their vessel and the pending freight
within the six months’ period.).

{Rel. No. 10—19875) {Benedict)
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and irrevocable.”® The court went on to say: “This is as it
should be. Having obtained his injunction on this basis,
there is no just reason why he should be permitted to sur-
render his vessel in order to gamble on the chance that he
might be able to buy it back for less than the amount of his
stipulation.”

The shipowner may have some choice as to the district in
which to file his petition.* He must also decide whether to
admit liability and pray merely for limitation thereof, or to
deny all liability and pray in the alternative for exoneration
from all liability. He must be prepared to allege and prove
that the loss oecurred “without his privity or knowledge,”
and also, if his vessel is “seagong” and there are claims of
loss of life or bodily injury, that such losses oceurred without
the “privity or knowledge” of the master at or prior to the
commencement of the voyage. If the vessel was under charter,
the shipowner and the charterer must determine whether it
was such a charter as will permit the charterer it his
liability as well, and if so, whether owner and charterer can
act in coneert. The ship owner must consider and list prior
liens on the vessel, and also list and eare for subsequent liens.

-
Ca 1 b
oL

If the matters to be dealt with are maritime in nature and
hence there is admiralty jurisdiction, the shipowner has the
right to have the issue of limitation heard fully on the merits

3 The Ontario No. 1, 80 F.2d 86,
1936 AM.C. 18 (2d Cir. [N.Y.]
1935).

In the Mandu, 20 F. Supp. 820,
1937 A M.C. 1062 (E.D.N.Y. 1937),
the distriet court allowed a petitioner
to withdraw his petition when it ap-
peared that there was in fact no valid
damage eclaim: on appeal, however,
the asserted damage claim was held
valid: 102 F.2d 459, 1939 AM.C.
287 (2d Cir. 1939).

However, in The Rapel, 78 F.

194

Supp. 78, 1948 A.M.C. 302 (S.D.N.Y.
1948}, the court held that in a pro-
ceeding for limitation of Hability,
an ex parte appraisement based on
affidavits submitted at the time of
filing the ad interim stipulation is
not “due appraisement” so as to re-

‘lieve the petitioner of his burden to

go forward with proof of the vessel’s
value. See, also, Gatewood v. Sanders
(Fainwill), 56 F. Supp. 887, 1944
AM.C. 1454 (E.D. Va. 1944).

4 See § T2 infra.
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and the court may not, in a preliminary way and upon motion,
determine the question of limitation.®

The damage-claimants, confronted with a petition, must
determine whether to contest or admit the asserted right of
the shipowner to a limitation of his liability, whether to chal-
lenge the shipowner’s choice of the distriet, whether to con-
test or admit the appraisal and the interim stipulation or pay-
ment into court or, if there is a transfer to a trustee, whether
to admit or question the adequacy of the form and amount
of the transfer. ‘

If the shipowner has prayed for complete exoneration, the
issue whether there is any liability at all is necessarily forced
upon the damage-claimants; they eannot let it go by default.

The damage-claimants further face the question of pro-
moting their group interest and minimizing their individual
efforts and expenditures by organizing to some extent as a

group; in large disasters, such group organization has been
carried to the point of committiee management, with rules and

LS viv EE 3 2 wi 8N A vak LRaata

appellate committee provisions.®
§ 15. Time for Instituting Limitation Proceedings and Other Actions.

A petition for limitation must be filed within six months
after receiving or filing the first notice of claim.! The purpose

&J. Ray McDermott Co. v. Hunt
0Oil Co., 262 F24 127, 1959 A.M.C.
384 {5th Cir. {La.] 1959).

As to Admiralty Jurisdietion gen-
erally see Vol. 1.

Te avail oneself of the Limitation
of Liability Aet, it must be shown
that the event giving rise to claims
oecurred on “navigable waters”: Peti-
tion of Keller, 149 F. Supp. 513,
1963 AM.C. 2067 (D. Minn. 19536);
Petition of Reading, 169 F. Supp.
165, 1959 A.M.C. 1753 (N.D.N.Y.
1958), aff’d, 271 F.2d 959, 1960

AM.C. 214 (24 Cir. 1959) ; Petition
of Madsen, 187 F. Supp. 411, 1963
AM.C. 488 (N.D.N.Y. 1960); Mer-
cury Sabre, 227 F, Supp. 135, 1964
AMC. 1777 (D. Ore. 1964); In Re
River Queen Serial No. H64106, 275
F. Supp. 403, 1968 AM.C. 1374
{W.D. Ark. 1967), off'd, 402 F.24
977, 1968 AM.C. 2758 (8th Cir.
1968).

8 See § 82 infra.

P Act of June 5, 1936, § 3; 46
U.B.C. § 185,

(Rel, No. 10—1975) (Benedict}
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Chapter II

NATURE AND OPERATION OF THE LIMITATION
PROCEEDING

§ 11. The Nature of the Limitation Proceeding.

R-1 See also In re Ballard Shipping Co. 752 F. Supp. 546, 1991 A.M.C. 727
(D.R.I. 1990} (*As Augustus Hand wrote, ‘The purpose of a limitation
proceeding is not merely to limit liability but to bring e/l elaims into
~ concourse and settle every dispute in one action.’ The Ouarvington Court, 1939
AM.C. 421, 423, 102 F.2d 916, 918 (2d Cir.) (emphasis added), cert. denied,
307 U.8. 645, 1939 AM.C. 756 (1939).M).

§ 12. Operation of the Statute and Rules of Court.

[Add new footnote at end of second sentence in section. |

02 I re Koala Shipping & Trading, Inc., 1984 A.M.C. 491 {(8.D.N.Y. 1983)
(Following the sinking of a eargo vessel the ship’s owner moved the vessel,
insured for over $4,000,000, out of the jurisdiction of the distriet court and
then commenced a limitation proeeeding. Numerous cargo claimants mo-
tioned that the distriet court remove the limitation injunction while the
proceeding was pending so that they could proceed against the shipowner
wherever the hull insurer was susceptible to jurisdietion. The distriet court
held that it was within its equitable power to grant such a motion to preserve
the status quo where the limitation proceeding was pending. However, the
distriet eourt warned that it lacked the power to prevent the insurer from
paying the claim to the mortgage holder and that it could not prevent the
shipowner disposing of its assets prior to the completion of the limitation
proceeding.); [n re Spanier Marine Corp., 1983 A.M.C. 2441 (E.D. La. 1983)
(The distriet eourt stayed all litigation stemming from a collision, ineluding
a state tort suit filed against the master of the ship, pending the outcome
of the shipowner's limitation proeeeding. The state court’s findings against
an individual defendant would interfere with the distriet court’s determina-
tion of whether the shipowner was in privity with the master's actions would
potentially deplete available insurance, and would create problems of res
Judicata and collateral estoppel.).

[ ]

(Matthew Bender & Co., Inc.) (Rel.59-V.3  Pub, 130}
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§ 13 BENEDICT ON ADMIRALTY 6

[Add to footnote 1 following “Black Diamond 8.8, Corp. v. Robert
Stewart & Sons.” ]

Ser also In re Korea Shipping Corp., 919 F.2d 601, 1991 A.M.C. 499 (9th
Cir. 1990) (Where the parties agreed that United States substantive law
(COGSA) applied, the distriet court properly rejected the foreign shipowner's
assertion that Korean limitation law, whieh fixed liability below the amount
of actual elaims, should be applied because the limitation law of the foreign
nation was such an integral part of the substantive law that it “attached”
to it. It was irrelevant that the shipowner, seeking an advantage in United
States courts, would be forced to pay a higher amount under the United
States Limitation Aet.).

[Add new footnote at end of first sentence in fifth paragraph of
section. |

32 Wheeler v. Marine Navigation Sulphur Carriers, 764 F.2d 1008, 1987
AM.C. 156 (4th Cir. 1985) (The eourt of appeals held that where a distriet
court denies a defendant’s limitation claim, the Jones Act plaintiffs are
entitled to elect whether to remain in the limitation proceeding or to revive
their original elaims in the original forum with a jury trial).

§ 13. What Are “Appropriate Proceedings.”

[Add new footnote after the words “exclusively in admiralty
cowrt” in the first sentence of the second paragraph of the section. ]

0.1 Bowoon Sangson Co. v. Mieronesian Indus. Corp., 1984 AM.C. 97 (9th
Cir. T983) (A Korean ship properly filed suit for limitation of liability in the
Guam District Court where under Supplemental Rule F(9) no prior suit had
been eommenced nor attachment made in any other United States distriet
eourt.).

§ 14. Preliminary Questions To Be Decided in a Limitation
Situation.

[Add new footnote to end of the second sentence following footnote
4.]

41 Empressa Lineas Maritimas Argentinas S.A. v. United States, 1979
AM.C. 2607 (D, Md. 1979), 1983 A M.C. 2668 (D. Md. 1982), aff'd, 730 F.2d
153, 1984 A M.C. 1698 (4th Cir. 1984) (A Coast Guard eaptain’s superiors
did not exerecise reasonable diligence to investigate whether the eaptain's
medieal condition might affeet his ability to perform as a commanding officer
and, therefore, the United States could not limit its liability under 46 U.5.C.

{Matthew Bender & Co., Inc.) {Rel.59-V.3  Pub.l30)
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7 SUPPLEMENT TO VOLUME 3 § 15

§ 183(a) when the captain’s judgment errors caused a collision with a
freighter.).

[Add new footnote after the word “jurisdiction” in the last
paragraph on page 2—14. ] ‘

4.2 11 should be noted that the Limitation of Ldability Act is not a source
of admiiralty jurisdietion. In re David Wright Charter Serv. of N.C., 925 F.2d
783, 1991 A M.C. 2927 (4th Cir. 1991) (A complaint for limitation of liability
for damages resulting from a fire and explosion on a ship oeeurring five
months after the ship was placed on blocks for repairs in a shed 75 feet from
water was dismissed for lack of admiralty jurisdietion.}; In re Dickenson, T80
F. Supp. 974 (E.D.N.Y. 1992) (A petition for protection under the Limitation
of Liability Aet was dismissed for lack of admiralty jurisdietion where the
vessel fire being litigated oceurred approximately fifty feet from water while
the vessel was in drydock.).

§ 15, Time for Instituting Limitation Proceedings and Other
Actions.

N1 [y re Big Deal, Inc., 765 F. Supp. 277, 1992 A.M.C. 48 (D. Md. 1991)
{Where the owner of a fishing vessel filed its petition for imitation of liahility
more than six months after it had received sufficient information eoncerning
tire alleged accident by the elaimant, the proeeeding was dismissed.);
N.Y.T.R. Transp. Corp., Lim. Proes. Seow Marey, 1985 A M.C. 2827
(E.D.NLY. 1985) (A nonresident vessel owner brought a timely limitation of
liability proeeeding where the complaint was filed in federal court within six
months after its statutory agent received notice of New York state court
action from the New York Becretary of State.); Jung Hyun Sook v. Great
Pacifie Shipping Co., 632 F.2d 100, 1981 A M.C. 1232 (9th Cir. 1980) (A
complaint filed against a shipowner in a Korean court was not a written notice
of elaim sufficient to eommenece the running of the six-month statute of
limitations of 46 17.S.(. § 185. The court reasoned that the limitation of
lLiability aetion provided forin § 185 was designed to permit the conselidation
of all actions into one aetion that eould dispose of all elaims and that it would
make little sense to require a shipowner to file under § 185 when the
limitation action could neither limit the owner's liability nor halt the other
proceeding. Since the Korean suit would eontinue regardless of an injunetion
issued by a V.S, distriet court, the purpose of § 18D would be frustrated if
the filing i the Korean court were deemed suffieient writien notice for § 185
pirposes. ). _

W3 But see In re Morania Barge Ne. 190, Inc., 690 F.2d 32, 1982 A M.C.
2679 (2d Cir. 1982) (Where a elaimant against a vessel in a state court
proceeding who for over four-and-one-half years had been asserting damages
that were more than $100,000 less than the value of the vessel suddenly
moved to amend the elaim to $2,500,000, the six-month limitation period of

(Matthew Bender & Co,, Inc.} ’ (Rel.59-V.3 Pub.130)
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§ 51. Limitation Against a Single Claim—No Concourse of Claimants..

A shipowner sued for damage in a state or federal law court
does not have to plead or claim limitation of lability in such
a non-admiralty court. While he has heretofore, in suitable

6-1

(Rel.21-12/79 Pub.130)
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6-2 PROCEDURAL CONSIDERATIONS § 51
circumstances, been allowed to plead limitation in any non-
admiralty court, and probably still has that right, he is not

compelled to do so.’

When there is onlv one possible suit for damages and one
shipowner, the advantage of 46 U.S.C. § 183 and the other
limitation provisions could, prior to the 1936 amendments, be
obtained in a state court bv proper pleading.? Although it is
not clear whether this procedure has been altered?® if the
shipowner decides to invoke the jurisdiction of the federal
distriet court by a limitation petition,* the question then arises
whether, as a matter of discretion, the federal jurisdiction
should be exercised to dispose of the entire cause.® Such
diseretion should be exercised to preserve, where possible, the

! The Norco (Larsen v. Northland
Transp. Co.), 292 U.8. 20, 5¢ 8. Ct.
584, 78 L. Ed. 1096, 1934 AM.C.
501 (1934); The Admiral Fiske and
Floridian, 41 ¥.24 718, 1930 A.M.C.
1220 (9th Cir. [Wash.]}, cert. dented,
282 1.8. 874 (1930); Cf. Colonial
Sand & Stene Co. v. Moseelli, 151
724 884, 1945 A.M.C. 1493 (2d Cir.
IN.Y.] 1945).

2 The Lotta, 150 F. 219 (E.D.S.
(. 1807) ; Delaware River Ferry Co.
v. Ameos, 179 F. 756 (E.D. Pa.
1910); Carisle Packing Co. v. San-
danger, 269 U.5. 255, 42 8. Ct. 475,
66 1. Ed. 927 (1922).

See, also, American Steamboat Co.
v. Chaee, 83 T.S- (16 Wall.) 522,
21 L. Ed. 369 (1873); Loughlin v.
MeCaulley, 186 Pa. 517 (1898).

See § 73 infra.

3 The argument that the procedure
hias been altered proceeds from the
fact that the amendatory Act of
June 5, 1936, c. 521, § 3; 46 U.8.C.

§ 185 specifies three methods of

procedure, any one of whieh the ship-

26A

owner may, at his option, select.
See § 14 supra. Henee, it is said that
no other methods of procedure may
now be employed. The argument has
not as vet been presented to a court
in such cirenmstances as to require
2 decision., See The Grasseli Chem-

ieal Co. No. 4, 20 F. Supp. 394, 1937
AM.C. 1070 (S.D.N.Y. 1937).

4 White v. Island Transp. Co., 233
U.S. 346, 34 8. Ct. 589, 58 L. Ed.
493 (1913).

In re Wheeler's Will, 191 Mise.
33. 76 N.Y.8.2d 159, 1048 ADM.C.
495 (N.Y. Surr. Ctf, 1848} {Limita-
tion of liability ean be asserted as a
defense in a state court aetion.):
King v. Liotti, 76 N.¥.8.24 98, 1948
AM.C. 476 (Sup. Ct. 1948) (Limi-
tation of liability mav not be asserted
as a defense to a state court death
action hased on the personal negli-
genee of the owner and operator of
a motor boatf.).

8 Langnes v. Green (The Alcha),
282 U.8, 531, 51 8, Ct. 243, 75 L. Ea.
520, 1031 AM.C. 511 (19313,

(Rel.21-12/79  Pub.130)



3 0l PROCEDURAL CONSIDERATIONS 6-3
shipowner’s rights under the Limitation of Liability Aect and
the suitor's rights to a eommon law remedy in the common
law courts under the Judiciary Aet of 1789.% The following

considerations affect the court’s decision:

If the effect of remitting the cause to the common law court
will be to preserve the rights of both parties under hoth
statutes, the federal admiralty court should exercise its discre-
tion by remitting the cause to the common law court. Failure
to act in this manner should provide a basis for appeal on the
crounds of abuse of discretion.” Where the cause is remitted

628 U.8.C. § 1333(1):

“Admiralty, maritime and prize cases

“The distriet courts shall have orig-
inal jurisdiction. exclusive of the
courts of the States, of: (1) Any
civil ease of admiralty or maritime
jurisdietion, saving to suitors in ail
cases all other remedies to which
they are otherwise entitied. . .”

7 Langnes v. Green (The Aloha),
N.5 supra.

The rule in The Alohe was sub—.

sequently re-stated by Mr. Justice
Sutheriand i the {ollowing

guage:

lan-

“The situation then being that one
statute [The Judiciary Act of 1789]
afforded the right to a ecommon-law
remedy, and another the right to seek
a limitation of liability, we said that
a case was presented for the exercise
of the sound discretion of the distriet
court whether to dissoive the res-
training order and permit the State
Court fo proceed, or to retain com-
plete jurisdietion”: Ex parte Green
(The Aloha), 286 U.S, 437, 52 8. Ct.
602, 76 L. Ed. 1212, 1932 AM.C.
202 (1932).

Z7A

See The Rosa (In re New York
Harbor Towboat Co.), 53 F. 132 (S,
D.N.Y. 1892); The Trim, 1934 A.
M.C. 1512 (D. Mass. 1934).

Similarly it has been held that the
court, in limitation proceedings be-
gun after verdiet but before judg-
ment in a state court, may allow the
state court proeeedings te go to
judgment for the purpose of estab-
lishing the amount to which the limi-
tation is to be applied: Davenport
v. Winnisimmet Co., 162 F. 862
(1st Cir. [Mass.]), cert. denied, 212
U.S. 576 (1908), and this case, while
not recently cited, appears to be in
aceord with the rule of Langnes v.
Green.

In The Kearney, 3 F. Supp. 718,
1933 AM.C. 705 (E.D.N.Y. 1933),
the single claimant conceded the right
to limit, but disputed the value of
the vessel. The court said that the
issue of liability could be decided by
a common-law jury, but the issue of
value must be fried in the admiralty
court.

See In re Putoam (The Alcyone},
55 F.2d 73, 1932 A.M.C. 174 (24 Cir.
[N.Y.]), cert. denied, 286 U.5. 558
{1932).

(Rel. No. 10-1975} (Benediet)
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to the common law court, the admiralty court will not dismiss
the petition, but retain jurisdiction in the event that a change
in the situation, such as a challenge by the plaintiff to the
shipowner's right to limitation, should make it necessary to
assert the paramount federal right.® But if the effect of remit-
ting the cause to the common law court would be fo preserve
only the right of the plaintiff while sacrificing the right of
the shipowner to have his liability limited by the federal
admiralty court, then such court should accept and retain juris-
diction and enjoin any action in the common law courts. By
the same token, if the case for a limitation of liability assumes
such a form that only a federal admiralty court is compefent
to afford relief, the jurisdietion of that court is exclusive and
must be exerted to dispose of the entire cause; and an action
in the state or other common law court may not be further
prosecuted.?

Provided that the claimant does not challenge the privilege
of limitation, the shipowner may not draw an action against
him into the admiralty court when there is only a single claim,
even where that claim is greater than the value of the vessel.!®
Where a single suit is commeneced against the owner in admi-
ralty instead of at law, the suit will not be enjoined in a limita-
tion proceeding begun in another distriet if there is no reason-
able prospeet that the claims will exceed the value of the
ghip.'*

8 Ex parte Green, N.7 supra; Peti-
tion of Boston Tow Boat Co. (The
Taurus), 1940 AM.C. 72 (D. Mass.
1939); The S & H No. 7, 32 F. Supp.
282, 1940 AM.C. 778 (E.D.N.Y.
1940); Curtis Bay Towing Co. v.
Tug Kevin Moran, Ine. 159 F.2d
273, 1947 AM.C. 51 (24 Cir. (N.Y .}
1947).

9 Sutherland, J.,
Green, N.7 supra.

10 Petition of Boston Tow Boat
Co. (Taurus), N8 supra; The S &
H No. 7, N8 supra; Red Bluff Bay
Fisheries, Ine. v. Jurjev (The Helen

in Ez parte

L.), 109 F.2d 884, 1940 A M.C. 1156
(9th Cir. [Wash.] 1940); Hedger
Transport Co. v. Gallotta, 145 ¥.24
870, 1944 A M.C. 1462 (24 Cir. [N.
Y.7 1944); Petition of Trinidad
Corp. {The Fort Mercer), 229 ¥.2d
423, 1956 A.M.C. 872 (24 Cir. [N.Y.]
1955); Pennell v. Read, 309 F.2d
455, 1963 AM.C. 2035 (5th Cir.
[Fla.] 1962). Contra Petition of
Dwyer Lighterage, Ine. (The Pel-
ham), 69 ¥. Supp. 586, 1946 A.M.C.
1560 (S.D.N.Y. 1946).

1 Curtis Bay Towing Co. v. Tug
Kevin Moran, Ine, N.8 supra.
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65

In a one-claim limitation proceeding the claimant may be
permitted to maintain an action at law to determine the issue
of liability upon filing a waiver of any claim of res judicata in
reference to the issue of limitation of liability based on the
judgment in the law action.'? And where claimants stipulate

2 Petition of Red Star Barge
Line (Red Star £0), 160 F.2¢ 4386,
1947 AMMLC. 5324 (24 Cir. [N.Y.1),
cert. dented, 331 U.5. 880 (1947);
The Moran Scow No. 96, 75 ¥, Supp.
392, 1948 AM.C. 321 (EDN.Y.
1948), aff’d, 185 ¥.2d 386, 1951 A.
M.C. 66 (2d Cir. 1950); The Great
Lakes Dredge & Dock Co. v. Lynch
{James A. Dubbs), 173 F.2d 281,
1949 A.M.C. 986 (6th Cir. [Ohio]
1949) ; Waldie Towing Co. v. Ricea,
227 F.2d 900, 1956 A.M.C. 73 (24
Cir, [N.Y.] 1955} ; Star Brick Corp.
v. Johnson, 262 F.2d 251, 1659 A M.
C. 1660 (2d Cir. [N.Y.] 1859) ; Wey-
mouth, 223 F. Supp. 161, 1964 A.M,
C. 448 (D. Mass. 1963).

Petition of Spearin, Preston &
Burrows, Ine. (The Lavinia D.), 190
F.2d 684, 1951 A M.C, 1523 (24 Cir.
(N.Y.] 1951) (An erronecous re-
quirement that the elaimant conecede
the right to limit as a eondition of
permitting continuance of the state
court action was waived by claimant’s
statement at the trial that he was
. willing to have the issue of limita-
tion determined by the admiralty
court.): The Ann Marie Tracy, 86
F. Supp. 306, 1949 A M.C. 1815 (E.
DN.Y. 1949} (An injunetion will
not be modified to permit continuance
by one party of a state court action
when there are several damage
claimants in respect of the same ac-
cident.): The Four Sisters, 75 F.
Supp. 399, 1947 AM.C. 1623 (D.
Mass, 1947) (The modifieation of

29A

the injunction to permit the prosecu-
tion of a state court death action on
behalf of the father of a seaman
was held not to preclude determina-
tion of liability to other beneficiaries
under the Desth On the High Sess
Act.); Moran Transportation Co. v.
Mellino, 185 F.2d 386, 1951 A.M.C.
66 (2d Cir. IN.Y.7 1950), cert.
denied, 340 U.8, 953 (1951) (The
filing of a second claim does not
preclude continuance of the state
court setion if the frst eclaimant
recognizes the priority of the second
claim.}; Hedger Transportation
Corp, v. Gallotta {Rehearing), 1945
AM.C. 150 (24 Cir, [N.Y.] 1945)
(If the second elaim is not of a type
against which the owner may limit
ligbility, the first claimant is entitled
to proceed in state court provided
that he consents to having the limita-
tion issue heard in admiralty.).

If the state court should proceed
sua sponte after an injunection is
issued, the petitioner cannot eclaim
res judicate of the state eourt judg-
ment in the limifation proceeding:
Beal V. Waltz, 309 F.2d4 721, 1962
AM.C. 2533 (5th Cir. [Fla.] 1982).
And even where the state court finds
the owner negligent, the district
court can still make its own findings
provided the issue of limifation was
reserved at the time the state court
action. was allowed to proceed: Port
of Pasco v. Pacific Inland Naviga-
tion Co. 324 F.2d 593, 1963 AM.C,
2510 (9th Cir. {Wash.] 1963).

(Rel. No. 10-~1975} (Benediet)
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§ 52

that their combined recoveries will not exceed the limitation
fund, the injunction will be dissolved remitting such claimants

to their common law remedies, '3

§ 52, Limitation Against Two or More Claims—Concourse of Claim-

ants.

Whenever there are two or more claimants presented or
threatened,’ in respeet of his vessel and of a single event or

As to the rights of the parties to
a jury tria] when limitation of lia-
hility is raised as a defense in a law
action, see Famiano v. Enyeart, 398
F2d4 661, 1968 AM.C. 2147 (7th
Cir. [Ind.] 1968), cert. denied, 393
.5, 1020 (1969) and Terracciano v.
MeAlinden Construction Co., 485
F.2d 304, 1973 A M.C, 2111 {24 Cir.
[N.Y.] 1973).

While the courts will give effect
to the Saving to Suitors clause where
possible, forum shopping will not be
condoned. If a claimant first sues
in state court and the owner files a
limitation petition in federal court,
the elaimant cannot {after sucess-
fullv resisting the petition and get-
ting the case fransferred back to
state court) non-suit his state court
aetion and attempt to institute
new proceedings on the civil side of
the federal court: Eager v. Kain,
158 F. Supp. 222, 1957 AM.C. 2447
{E.D. Tenn. 1937).

And where a husband and wife
hoth file claims against an owner, it
is not such a single-claim situation
as to allow proceeding in state court
upon the filing of a stipulation, even
when the husband agreed to drop his
cliam if the petitioner was held en-
titled o limit: Gottlieh's Claim (My-
Flo), 142 F. Supp. 364, 1956 A M.C.
1342 (D, Mass 1956).

i3 Lake Tankers Corp. v. Henn
{ Eastern Citles), 354 U.S. 147, 77
S, Ct. 1269, 1 L. Ed. 24 1246, 1957
AM.C. 1165 (1957): Petition of the
Texas Company (The Washington),
213 F.2d 479, 1954 AM.C. 1251
{(2d Cir. [N.XY.1), cert. denied, 348
1.8, 829 (1954), clarified, 220 F.2d
744, 1955 AM.C. 716 (24 Cir. [N
Y.] 1955).

! The #wo claims must be of a
type against which the shipowner
may limit liability. In Hedger Trans-
port Corp. v. Gallotta, 145 F.2d 870,
1944 AM.C. 1462 (2d Cir. [N.Y.]
1944), rehearing at 1945 A M.C. 150
(2d Cir. [N.Y.] 1945), a longshore-
man filed an action for injuries
against & harge owner in a state
court. The owner commenced a limi-
tation proceeding in the district
court, and the longshoreman filed a
consent to the limitation of liability
and agreed that the value of the
barge should be fixed in the admiral-
tv court. The district court then
vacated its stay of the state court
action and thereafter the longshore-
man joined the charterer of the
harge. The charterer filed a ecross
aetion against the owner based on
the owner’s breach of .the covenant
of seaworthiness implied in the oral
charter. In this situation the Circuit
Court of Appeais held that the claim

304



TAB C




THE
LAW OF ADMIRALTY

SECOND EDITION

By

GRANT GILMORE
Sterling Professor of Law, Yale Law School

and
CHARIES I.. BLACK, Js.

Henry R. Luce Professor of Jurisprudence

Yale Law School

Mineola, New York
Tue FounpaTioNn Press, Inc.
1975

314



864 LIMITATION OF LIABILITY Ch. X

troversy by bringing all parties before one judge who can then do
equity in a single proceeding. The concourse of claims idea, cbvious-
ly attractive to the shipowner who wishes to consolidate proceedings
in which he is defendant, has proved a feeble reed when its support
haz been sought outside what we have called the standard limitation
situation (i. e. multiple claims plus an insuffieient fund).™

§ 10-18. When either of the components in the standard situa-
tion is lacking—that is, when there is only one claim or when the ag-
gregate of all claims will not exhaust the available limitation fund—
the district court with which a petition for limitation of liability is
filed will not enjoin the prosecution of claims in other courts, although
in most situations it will retain jurisdiction of the case for the pur-
pose of deciding the limitation issue, if, as and when such a decision
becomes necessary. In this way the courts have sought, within the
framework of the Limitation Act, to give effect to the policy of the
saving to suitors clause. The working out of the theory has not been
at all points entirely logical, but logic should not be required of courts
which are obliged to implement, at one and the same time, two incon-
sistent and contradictory policies.

When the limitation fund exceeds the amount of all claims that
could possibly be asserted against the owner, the district court must
allow other actions against the owner, in state or federal court, {o
proceed.’™ At the outset, when its jurisdiction has been invoked by
the filing of a petition, the district court must determine: 1) the
amount of the limitation fund and 2) the aggregate amount of claims,
including both those known to exist and those that might be asserted
in the future. Only when it is satisfied that the claims exceed the
fund may the court properly enjoin the prosecution of action in other
courts, The mere existence of a multiplicity of claims, and the con-
venience (for the defendant) of bringing them into “concourse” does
not justify the injunction.

The determination whether there is a “possibility” that claims,
unknown as well as known, may exceed the fund is a human judg-
ment and, as such, subject to error. On the whole the cases suggest
that doubt should be resolved in favor of the shipowmner, but the
doubt must be a real one. In The Miss New York ™ an excursion
steamer collided with a tanker in New York harbor. The steamer
was appraised at $950,000; claims filed against the owner seven
months later totaled only $159,000. Plaintiff, a personal injury claim-
ant, moved to be allowed to proceed with a state court action against
the owner. In denying the motion, Judge Clancy noted that there had

is denied, may return to his originat 20 F.24 457, 1027 AMLC. 1320 2d Cir
action. For a somewhat different ap- 1027y Cartis Bay Toewing Co. v, Tug
progch, see the Hanseatische case di- ° Kevin Moran, Inc, 150 F.24 273, 1947
gestod note TG {nfra. AN, ST 24 Cir, T9H

70, See § 1041 infra. 72, (Petition of City of New York),

1041 ALMLC. 509 (8. DN Y. 1941},
7. The Aguitania, 14 F.28 456, 1924
AM.CO 1071 (S DXNY.I026h, affirmed
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Ch. X LIMITATION OF LIABILITY 865

been 493 passengers on board the steamer at the time of the colli-
sion and further that the figure of $159,000 could not be taken as fixed
even as to the claims already filed since there was nothing to prevent
plaintiffs from increasing their demands for damages before trial.
The opinion comments that “any probability,” even a “highly im-
probable” one, that claims may exceed the fund is enough to justify
the admiralty court in enjoining other actions; on the facts of the
case, in view of the large number of possible claimants and the fact
that the claims were unliquidated, the “possibility” or “probability”
does not seem to have been too remote.??

Pre-1936 practice was apparently, where claims could not possi-
bly exceed the fund, to dismiss the limitation petition out of hand.™
The dismissal was not irrevocable, since if the assumed state of facts
turned out to be wrong and it later appeared that claims did exceed
the fund there was nothing to prevent the owner from filing a sec-
ond petition. The 1936 amendments to the Limitation Act, which re-
quire the owner to file his petition within six months of notice of
claim, have changed the situation. So that the owner may not be
preciuded by the six months requirement from filing a petition if
the facts turn out to be other than as they are assumed, the district

* court should let the petition stand. In such a case, decided in 1947,
Judge Learned Hand wrote:

“It cannot prejudice claimants that the proceeding remains
open, if they are free to press their suits to judgment and
to collect. If meanwhile by some chance, which at the mo-
ment is too remote for practical recognition, other claims
should appear which will make a concourse proper, a con-
course can take over the situation as it then is; everything
theretofore decided will remsain decided, but the shipowner
. will be entitled to such part of his relief as may remain pos-
¢~ sible. Both sides will be protected in their remedies so far
. as it is possible to protect them without unfair invasion of
L. the interests of either by the other.” *

Claimants occasionally feel that the privilege of proceeding at
ecommon law is so important that they will enter into stipulations,
reducing claims originally stated in larger amounts to amounts less
than the limitation fund or agreeing never to enter judgments in
any court for more than the amount of the limitation fund, Wheth-

73. Other cases reaching tlie same re- v. Hammond Lumber Co. {The Daunt-

sult as The Miss New York are The
Yictoria (Petition of Alauska 8. 8, Co.),
3 F2d 330, 1926 AM.C. 1096 (W.D.
Wash.1624), The Tug No. 14, 237 F.
03 (8.I.N.Y.1916); The George W,
Fields, 237 F. 403 ($.D.N.Y.1913}; The
Defender, 201 ¥, 180 (E.D.N.Y.1012).

M. The Aquitania, 20 F.24 457, 1027
- AMC. 1320 (24 Cir. 1927); Ship-

Owners' & Merchants' Tugboat Co.
Glimore & Biack, Admiraity Law 2nd Ed. UTB—55

less), 218 F. 161 (8th Cir, 1914) certio-
rari denied 238 U.S. 633, 35 8.Ct. 938
(1915).

Curtis Bay Towing Co. v. Tug Kev-
in Moran, Inc, 130 F.2d0 273, 276, 1947
AM.C. b1, 55 (2d Cir. 1847). At the
oend of the six months' period only
$32,000 in claims had been received In
respect of a ship worth $208,000.
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been 493 passengers on board the steamer at the time of the colli-
sion and further that the figure of $159,000 could not be taken as fixed
even as to the claims already filed since there was nothing to prevent
plaintiffs from increasing their demands for damages before trial.
The opinion comments that “any probability,” even a “highly im-
probable’” one, that claims may exceed the fund is enough fo justify
the admiralty court in enjoining other actions; on the facts of the
case, in view of the large number of possible claimants and the fact
that the ciaims were unliquidated, the “possibility’” or “probability”
does not seem to have been too remote.™

Pre-1936 practice was apparently, where claims could not possi-
bly exceed the fund, to dismiss the limitation petition out of hand.*
The dismissal was not irrevocable, since if the assumed state of facts
turned out to be wrong and it later appeared that claims did exceed
the fund there was nothing to prevent the owner from filing a sec-
ond petition. The 1936 amendments to the Limitation Act, which re-
quire the owner to file his petition within six months of notice of
claim, have changed the situation. So that the owner may not be
preciuded by the six months requirement from filing a petition if
the faets turn out to be other than as they are assumed, the district
court should let the petition stand. In such a case, decided in 1947,
Judge Learned Hand wrote:

“It cannot prejudice claimants that the proceeding remains
open, if they are free to press their suits to judgment and
to collect. If meanwhile by some chance, which at the mo-
ment is too remote for practical recognition, other claims
should appear which will make a concourse proper, a con-
course can fake over the situation gs it then is; everything
theretofore decided will remain decided, but the shipowner
will be entitled to such part of his relief a8 may remain pos-
sible. Both sides will be protected in their remedies so far
as it is possible to protect them without unfair invasion of
the interests of either by the other,”

Claimants occasionally feel that the privilege of proceeding at
common law is so important that they will enter into stipulations,
reducing claims originally stated in larger amounts to amounts less
than the limitation fund or agreeing never to enter judgments in
any court for more than the amount of the limitation fund. Wheth-

73. Other cases reaching the same re- v. Hammond Lumber Co. (The Daunt-
sult as The Miss New York are The less), 218 F, 161 (Bth Cir. 1914) certio-
Victoria (Petition of Alaska 8. 8. Col), rari denied 238 U.8. 633, 35 8.Ct. 938
3 F.2d 330, 19206 AML.C. 1660 (W.D. (1913).

Wash.1924). The Tug No, 16, 237 P
405 (S.D.N.Y.1916); The George W. 750 Curtis Bay Towing Co. v, Tug Kev-

Fields, 237 F. 403 {(R.D.N.Y.1915); The in Moran, Ine, 159 F.24 273, 276, 1047

Defender, 201 F. 180 (E.D.N.Y.1012% AM.C. 51, 55 (2d Cir. 1947). At the

end of the six months' period only

74. The Aquitania, 20 F.2d4 457, 1027 $32.000 in cluims had been reccived in
ADMC. 1320 (24 Cir. 1927y; Ship- respect of a ship worth $209,000.

owners’ & Merchants® Tugboat Co.
Gilmere & Black, Admiralty Law 2nd Ed, UTB~—55
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troversy by bringing all parties before one judge who can then do
equity in a single proceeding. The concourse of claims idea, obvious-
ly attractive to the shipowner who wishes to consolidate proceedings
in which he is defendant, has proved a feeble reed when its support
has been sought outside what we have called the standard limitation
situation (i, e, multiple claims plus an insufficient fund).™

§ 10-18. When either of the components in the standard situa-
tion is lacking-—that is, when there is only one claim or when the ag-
gregate of all claims will not exhaust the available limitation fund—
the district court with which a petition for limitation of Hability ig
filed will not enjoin the prosecution of claims in other courts, although
in most situations it will retain jurisdiction of the case for the pur-
pose of deciding the limitation issue, if, as and when such a decision
becomes necessary. In this way the courts have sought, within the
framework of the Limitation Act, to give effect to the pelicy of the
saving to suitors clause. The working out of the theory has not been
at all points entirely logical, but logic should not be reguired of eourts
which are obliged to Implement, at one and the same time, two incon-
sistent and contradictory policies,

When the limitation fund exceeds the amount of all claims that
could possibly be asserted against the owner, the district court must
allow other actions against the owner, in state or federal court, to
proceed.”! At the outset, when its jurisdiction has been invoked by
the filing of a petition, the district court must determine: 1) the
amount of the limitation fund and 2) the aggregate amount of claims,
including both those known to exist and those that might be asserted
in the future. Only when it is satisfied that the claims exceed the
fund may the court properly enjoin the prosecution of action in other
courts. The mere existence of a multiplicity of claims, and the con-
venience (for the defendant) of bringing them into “concourse” does
not justify the injunction. : :

The determination whether there is g “possibility” that claims,
unknown as well as known, may exceed the fund is a human judg-
ment and, as such, subject to error. On the whole the cases suggest
that doubt should be resolved in favor of the shipowner, but the
doubt must be a real one. In The Miss New York ™ an excursion
steamer collided with a tanker in New York harbor. The steamer
was appraised at $950,000; claims filed against the owner seven
months later totaled only $159,000. Plaintiff, a personal injury claim-
ant, moved to be allowed to proceed with a state court action against
the owner. In denying the motion, Judge Clancy noted that there had

is dented, may return to his original 20 F.2d 457, 1927 AQLC. 1320 124 Cir.
action. For a somewhat different ap- 2Ty Curtis Bay Towing Co. v. Tug
proach, see the Hanscatisehe case di- Kevin Moran, Inc, 159 F.2d 273, 1947
gested note Y6 infra. AL, 51 (24 Cir, 1047),

70, See § 1041 infra. 72, (Potition of City of New York),

D41 AMC. 56O fRDN.Y.1841),
7. The Aquitaniz, 14 F.2d 456, 1926
AMC 1071 (S.D.N.Y.10920), affirned
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er the offer of such a stipulation, joined in by all claimants, is
enough to force the district court to dissolve or modify its injune-
tion was not, when the question first came up in litigation, entirely
clear. The Second Circuit held in a series of cases decided during
the 1950’s that such a stipulation must be accepted and the injunec-
tion dissolved or modified.”™ Courts which thought more highly of
the concourse of claims idea than did the Second Circuit, might not
have been so ready to admit the ouster of jurisdiction by stipuia-
tion."  However, in Lake Tankers Corporation v. Henn,™ the Sy.
preme Court adopted what may be called the Second Circuit view of
the matter, so that the possibility of Judicial dissension was strangled
at birth.

In Henn, as the result of a collision between a yacht and a tug
which was push-towing a barge several passengers on the yacht were
injured and one was killed. Lake Tankers (which owned both the tug
and the barge) petitioned for limitation and was required to post sep-
arate bonds covering the value of the tug (3118,542.21) and the

76. DTetition of Texas Co. {The Wash-

ington), 218 F2d 479, 1954 ALLC
1231 (2d Cir. 1954), certiorari denied
sub nom. Texas Co. v. United States,
348 U.8, 829, T0 S.Ct. 52 (1954). Ag-
gregate claims of 32225000 having
siightiy excecded the $2,109,000 limita-
tion value of The Washington, the
owner filed his petition and bond,
whereupon varicus claimants reduced
thelr claims until the aggregate was
$350,000 less than the lmitation val-
ve, The district court refused to va-
cate the Injunction. On appeal, Judge
Frank reversed, but, relying om the
passege from the Curtis Bay Towing
Co. case quoted in the text, at note 75
supra, held that “the district court will
retain jurisdiction of the limitation
proceeding”. (This case involved ap-
peals from two District Court orders,
one by Judge Ryan which, ss stated,
was reversed; the other by Judge
Weinfeld granting a motion to transfer
the trial of & collision lbe! to another
District which was affirmed.)

In Petition of Poilng Holding Corp., 120

F.8upp. 880, 1054 AM.C, 1733, (3.D.N.
Y.1854), one argument made to sustain
the right to limlt was that & suffi.
cient reduction had not been made to
come under the Curtis Bay Towing
Co. case. The clabms smounted to
within $16,000 of the $156,000 fund
while in the Curtis Bay case they had
been but one-seventh of the fund.
The court held that the Curtis Bay
caxe controtled sinee there was little
likelihood of further claims.

In Petition of Trinidad Corp. (The Fort

Mercer) 229 F.24 423, 1956 A.M.C. 872

36A

(2d Cir. 1955), the Court reaffirmeqd its
holding in the Texas Co. ease, which
it had becn asked to overrule, In
Trinidad, however, Judge Hincks con-
cluded that the stipulations filed with
the District Court (to reduce agpre-
gate cialms below the limitation val-
ue) were for various reasons not satis-
factory; the order allowing claimants
to sue outside the limitation proceed.
ing was reversed and the case re-
manded for further proceedings.

78 See, for exsmple, Judge Aldrich's

opinion in GottMed's Claim (Petition of
Boraks), 142 F.Supp. 584, 1956 A.M.C.
1342 (D.Mass.1858). Of course, In g
no-fund case (where the ship has been
lost with no freight pending), the
right to HUmit must be declded In the
iimitation proceeding before state
court sctions are allowed, see The Hu-
san (Petitlon of Wood), 230 F.24 107,
18568 AM.C. 547 (2d Cir. 1858) (where
plaintiffs were, however, in order to
avold the bar of the Jones Act statute
of limitations, allowed to institute
their state court actions, whose prose.
cution would be enjoined until deter-
mination of the limitation isgue).

76b. 334 U.8, 147, 77 8.Ct. 1269, 1957

AM.C. 1165 (1957). The Henn case
came up from the Second Circult on
certiorari, so that the Second Circult’s
decislon in Henn, 232 F.2d 573, 1056
AMLC. 1018 (1956), affirmed on re-
hearing en bane, 235 F.2d4 783 (1956),
should be added to the list of cases di-
gested in note 76 supra.
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barge ($165,000.). The widow of the dead passenger, as his admin-
istratrix, had brought suit in state court in which she sought to re-
cover $500,000. from Lake Tankers, Her state court action having
heen enjoined by the admiralty court, she filed a claim in the limita-
tion proceeding for $250,000., aliocating $100,000. of her alleged dam-
age tc the tug and the remaining $150,000. to the barge. (The ag-
gregate of all the other claims filed in the limitation proceeding
was less than $10,000., so that the bonds exceeded all claims.) On
the widow’s entering into the customary stipulation, the District
Court ordered that she be allowed to proceed with her state court
action. The Second Cireuit affirmed, modifying the order to pro-
vide that any verdict in her favor in excess of $100,000. couid be col-
lected only if the jury allocated the amounts for which the tug and
barge were found responsible. This disposition was approved by
a bare majority of the Supreme Court.’¢ Justice Clark, for the ma-
jority, reviewed the history of the Limitation Act in a way that can
hardly have given much comfort to shipowners. He concluded, cit-
ing Langnes v. Green:

“The state proceeding could have no possible effect on
the petitioner’s claim for limited lability in the admiralty
court and the provisions of the Act, therefore, do not con-
trol, . . . It follows that there can be no reason why a
shipowner, under such conditions, should be treated any
more favorably than an airline, bus or railway company.
None of them can force a damage claimant to trial without
a jury. They, too, must suffer a multiplicity of suits. Like-
wise, the shipowner, so long as his claim of limited liability
is not jeopardized, is subject to all common-law remedies
available against other parties in damage actions,” *°

He then went on to comment on the concourse of claims idea. Re-
ferring to Justice Frankfurter’s opinion in Maryland Casualty Com-
pany v. Cushing,™ he commented:

“The language in [that] opinion to the effect that concursus
is ‘the heart’ of the limitation system . . . refers to
those cases when the claims exceed the value of the vessel
and the pending freight. In that event, as we have pointed
out, the concursus-is vital to the protection of the offending
owner's statutory right of limitation. But this is not to say
that where comcursus is not necessary to the protection of
this statutory right it is nonetheless required.” ¢

76c¢. Justices Harlan, Frankfurter ol 76e. 304 TU.8. at p 1583, 77 8.Ct, at pn.
Burten dissented.  Justice Whittaker FRep

did not purticipate. 76f. 347 T8 100, T4 S.Ct G608, 1054 A.

Jed. 9% T 8L 51 SO 243 1031 A ALC, 88T (10954, The ease is discussed
PR R ' N vt b 4 75 I R T ity . 0" . .t
ALC. 511 (1931). The ense ix disetssed i g 10-31 infra
in the following sectinn, 76g. 354 U8, at p. 154, 77 8Cu at p

1273,
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Unmollified by Justice Clark’s explication of his Cushing opinion,
Justice Frankfurter, in Henn, joined in Justice Harlan's dissent,

In Henn only the death claimant sought (and was granted) leave
to prosecute her state court action outside the limitation proceed.
ing. However, it seems to follow from Justice Clark’s opinion that
the several personal injury claimants could also, on entering into the
proper stipulations have pursued their common law remedies in sep-
arate civil actions. Absent the demonstrated need for a concursus,
the shipowner, like the “‘airline, bus or railway company” must, as
Justice Ciark put it, “suffer a multiplicity of suits.” In appropriate
cases procedures are, of course, available for consolidating the civil
actiong " so that the spectre of a “multiplicity of suits” is not as
threatening as it sounds. It may be that if hundreds of claims were
filed in the limitation proceeding, the concursus would be in any
case maintained. However, if such a case arose in the real world, the
aggregate of the claims would inevitably exceed the limitation found,
s0 that the need for the concursus could be assumed.

The Henn case itself may be of no great interest, although it
did serve the useful function of settling a question which otherwise
might have accounted for a substantial amount of unnecessary liti-
gation.™® We have quoted at some length from the majority opin-
tons in the thought that the passages quoted, along with the oft-quoted
passage from Justice Black’s opinion in the Cushing case,’ help
make the point that the majority which dominated the Court during
the 1950's and 1960’s was on the whole unsympathetic to the limita-
tion ides. Henn was the last limitation case which the Court agreed
to hear during that period. The Court’s refusal for the better part
of twenty years to pass on limitation cases of considerably more in-
terast and importance than Henn must be counted, by the proponents
of limitation, as a stroke of great good fortune. At the moment of
writing the Court, as reconstituted in the 1970’s, has not yet indi-
cated whether its present membership continues to hold the attitudes

76k, Bee, by way of fllustration, the “Even if ordinarily . . ., the

Blunk case discussed in the text fol-
lowing note 58] supra.

761, For an excelent analysis of the
Henn case and its background in the
Second Circuit eases (see nate 76 su-
pra}, sce Judge Brown's opinion in
Pershing Auto Rentals, Ine. v. Gaff-
ney, 279 B.2d 46, 1960 AM.C. 1287
i5th Cir, 10601,

In Ianseatische Reederel Emil Offen &

Co. v, Marine Terminalx Corp.. 1973
AMMC 1034 (N.D.Cal1973, o muiti-
ple-elaim  inadequate-fund  caxe, the

Distriet Court refused to aliow the
clafmants to pursue their common Jaw
relwedios outside the limitation pro-
ceeding, Judge Zirpoli  observed:

claimants could be permitted to pro-
ceed In & state court, the admirsity
court has the discretionary power to
complete the ecase. [Citations omit.
ted.] In view of the length of time
that has glready been spent trying the
case and the small additional amount
of time that would be required to
complete it, the court concludes that
it wouid be an abuse of discretion not
ta finajly adjudicate this entire con-
troversy in this court.” 1973 AMC.
at n. 1035, ‘Emphasis In original.)
The decision seems out of line with
the general understanding of  the
meaning of the Henn case.

76j. See text at note 13 swpra.
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towards the purpose and policy of the Limitation Act which com-
mended themselves to the majority of the Warren Court.

§ 10-19. In the case of multiple claims which do not exhaust
the limitation fund, it would be convenient for the defendant-ship-
owner to bring the claims into concourse, but there is no need for
limitation: on the ground that the Limitation Act does not exist
merely to provide a forum conveniens, the courts have refused to
gather all the claims into a limitation proceeding, The case of the
single claim which exceeds the limitation fund presents the opposite
situation. There is no need for a concourse, but there is need for
limitation. In the single claim case, as in the converse, the case law
allows plaintiff to have his common law action. However, since
here there is a need for limitation and since under Supreme Court
theory questions of limitations sre properiy cognizable only in the
admiralty court, plaintiff is allowed to proceed outside the admiraity
only on condition that he acknowledge defendant’s right to litigate
the question of limitation (as distinguished from his liability on the
merits) in the admiralty court.

Until 1914 there was doubt whether a shipowner had any right
to petition for limitation of liability against a single claim, The
doubt was based on the observation that the relevant sections of the
Limitation Act referred to claims and claimants in the plural as well
as, on the “concourse of claims™ theory of the limitation proceeding.
In White v. Island Transp. Co.,” the Supreme Court set these doubts
at rest, holding that the limitation proceeding was available in the
single claim as in the multiple claim situation, thus preferring the
policy of the Limitation Act over the policy of the saving to suitors
clause,

In 1931 in Langnes v. Green *® the Supreme Court reconsidered
the question and this time attempted to find a solution which would
preserve the policies underlying both statutes. Such a feat called for
no mean powers of judicial sleight of hand; it is not surprising
that the courts below found the mandate in Langnes v, Green 8o ob-
scure that the case was promptly returned to the Supreme Court
docket, this time captioned Ex parte Green,”™ for the Court to expiain
in & second opinion what it had meant by the first. The two Green
cases, which in effect overruled the White case, were the Supreme
Court’s last contributions to the subject; they remain the essential
gospel on the handling of single claim cases where plsintiff elects to
sue at common law and defendant seeks to move the case into admir-
alty by petitioning for limitation.

77, 233 U.8. 346, 34 8.Ct. 580 (1014). & 78, 282 .80 331, 51 8.Ct. 243, 1931 Al

passenger, injured on board a small ML 51T 11932).

vessel. brought suit in a state eourt

against the owner, The one claim, se- 79 280 Us 437, 02 5.0 602, 1932 AL
cording to the petition for limitation, MLECL 80T (1930

excecded the value of the veszel
The Court's opinion, hewever, did not
make the excess the basis of deeision.
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The facts in the Green cases were as follows: Green, an em-
ployee on board the fishing vessel Aloha, sued Langnes, owner of the
vessel, in state court to recover for personal injuries. Two days be-
fore the trial date of the state court proceeding Langnes petitioned
the appropriate federal district court for limitation of liability. The
district court enjoined further prosecution of the state court action
and issued a monition requiring all claims to be filed against Langnes
within a fixed time. Green filed a claim for $25,000 and no other
claim was filed. The parties stipulated the value of the Alcha to be
$5,000. On this state of the proceedings Green moved to dissolve
the injunction and to be allowed to proceed with his state court ac-
tion. The district court denied the motion, tried the case on the mer-
its, held that Langnes was not liable to Green in any amount and
entered judgment accordingly. The Supreme Court, commenting that
the problem presented to the district court was “quite simple”, held
that, in the exercise of its discretion, the trial court should have al-
lowed the state court action to proceed “retaining, as a matter of pre-
caution, the petition for a limitation of liability to be dealt with in
the possible but . . . unlikely event that the right of petitioner
to a limited liability might be brought into question in the state court.
. .7 ®  Only in this way, said the Court, can the rights of both
parties [i. e. under the Limitation Act and under the saving to suitors
clause] be preserved, citing as governing authority the opinion of
Judge Brawley, “a capable admiralty judge,” in The Lotta.’* The
district judge may be sympathized with for having overlooked this
“quite simple” point, since he might reascnably have imagined that
the authority of The Lotta, a 1907 case, had been destroyed by the
Supreme Court’s 1914 holding in the White case.

The Langnes v. Green mandate remanded the case to the district
court ‘““for further proceedings in conformity with this opinion.”
The district court dissolved the restraining order and allowed the
state court action to proceed. In that action, according to the Su-
preme Court’s narrative in Ex parte Green, Green then “put in issue

the right of the owner to limited liability, by challenging the sea- . |

worthiness of the vessel and the lack of the owner’s privity or knowl-
edge.” #®  The district' court, feeling that this was the “possible but
. unlikely event” contemplated in Langnes v. Green, enjoined
the state court proceedings a second time unless Green should with-
draw the limitation issue from the state court proceeding. Green
then moved in the Supreme Court for leave to file a petition for a
writ of mandamus against the district judge requiring him “to con-
form to the opinion of this court in Langnes v. Green . . .” In
Ex parte Green the Supreme Court denied the motion, holding that
the district judge had properly interpreted the mandate and that,

80. 282 U.8. 531, B41, 51 8.0t 243, 247, B2, 286 U8, 437, 440, 32 8.0t 602, 003,
1931 ADLC, 511, 518, 132 AMC. 802, 804,

§t. 150 F. 219 (E.D.8.€.1907).
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unless Green agreed to withdraw the limitation issue from the state
court proceeding, the ‘“‘cause hecame cognizable only in admiralty.”

The two Green opinions established the broad outlines of the
practice which has ever since been followed, although it required a
substantial volume of work in the circuit courts before the details
were filled in. The most important of the subsidiary details was
the exact content of the stipulation that plaintiff had to agree to in
the limitation proceeding as a condition of getting back into the state
court, and, in particular, whether he had to concede the defendant’s
right to limit (as some district courts held) or merely defendant’s
right to have the limitation issue litigated in the admiralty eourt.
The Second Circuit in 1947 decided that only the right to litigate had
to be conceded and has since been followed by other courts.®

The procedure which has been worked out under the Green cases
is as follows: a single claim plaintiff who wishes to prosecute a com-
mon law action after the shipowner has filed a petition for limitation
must

a} flie his elaim in the limitation proceeding;

b} where a stipulation for value has been filed in lieu of the
transfer of the ship to a trustee, concede the sufficiency in amount of
the stipulation;

(¢} consent to waive any claim of res judicata relevant to the
{ssue of limited liability based on any judgment obtained in the state
court;

d) concede petitioner shipowner’s right to litigate all issues re-
lating to limitation in the limitation proceeding.®

83. Petition of Red Star Barge Line, Sec the appendix to the opinlon in the
inc, 180 F.2d 430, 1047 AM.C, 524 (2d Eastern Citles—L. 'T. C. No. 38 (Peti-
Cir. 1647), certlorari denied 331 U.8. tion of Lake Tankers Corp., 232 F.2¢

850, 67 8.Ct. 1741 (1847). The Red
Star Barge case was followed In
Great Lakes Dredge Co, v. Lynch
{The James A. Dubbs), 173 F.2d4 281,
1849 A M.C 988 (8th Ctr. 1949): and
In ve Trawler Gudrun, Inc, 101 F.
Supp. 586, 1952 AM.C. 75 (D.Mass.
1951). In The Lavinia D. (Petition of
Spearin), 180 F.2d4 684, 1951 A.M.C,
1323 (2d Cir. 1951), the distriet court
had erroneously required the clatmant
to eoncede the petitioner's right to
limit. On appeal the error was held
waived by the repeated statements of
the elalmant's proctor at trial that he
was willing to have the admiralty
court decide the issues.

B4. See the Red Barge Line caxe, note
83 supra; Petition of Moran Transp.
Corp,, 185 F.2d 386, 1951 AMLC. 66 02
Cir. 19300, certiorari denied 340 .8,
933, 71 8.0 573 130951); Walde Tow-
ing Co. Imc. v. Ricea. 227 F.24 900,
1056 AMLC, 73 (2d Cir. 1955,

5§13, 1808 A M.C. 1018 (2d Cir. 1956),
for the forms of order and stipuintion
ander which plaintiff was allowed to
proceed in State court. "This was the
Second Circult case affirmed subd nom.
T.ake Tankers Corp. v. Henn, 354 U.8.
47, 77 8.Ct. 1269, 1957 AM.C. 1165
{1037). 'The reaffirmation of the doe-
trine of the Green casex in the Henn
enxe (k#ee foxt following note T6h su-
pra) was <0 clear that the issue has
almost entively disapposred from biti-
gation sinee the late 1050, In Poti-
tion of Trawler Weymouth, Ine. (F/V.
Weymouthy, 223 Fosupp, 163, 1964 A,
MG, HR DM 1063 Judge Wyzan-
ski reviewed the history of the mattor
through Honn and hweld that ae netion
seeking reeovery hath wder the Jones
Aot umd for maintennes el enre nn-
der the general muareitisne law shonld
be adlonwed to proceed sutside the lmi-
tation  proceating,. Pennell v, Rend,
369 FL20 405, 1068 A MO 2087 15
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In what may be called the typical Langnes v. Green situation,
the admiralty court dissolves or modifies its § 185 iniunction to allow
the civil action to proceed, meanwhile holding the limitation proceed-
ing in abeyance until the result of the civil action is known. If, in
that action, judgment is for the shipowner or is for the plaintiff in an
amount less than the limitation fund, then the shipowner’s right to
limitation will never have to be decided. It is, however, possible for
the admiralty court to reverse the customary sequence and decide the
limitation issues first.

That procedure was followed in a case which came to the Fifth
Circuit as Petition of Double D Dredging Company, Ineds  Norton's
administratrix brought a death action under the Jones Act. The
shipowner petitioned for limitation, conceding in its petition that
Norton had been a Jones Act seaman and that his death had occurred
in navigable waters. The District Court decided to pass on the limita-
tion issue first (without a jury), “oonsolidated” the Jones Act action
and the limitation proceeding, and denied limitation. The Jones Act
action then proceeded with a jury (apparently before the same Dis-
trict Judge) and there was a verdict for the defendant shipowner.
In the jury action the shipowner was allowed to argue that Norton
was not a Jones Act seaman and that his death had not occurred on
navigable waters. On appeal the Fifth Circuit reversed, in an opinion
by Judge Brown, on the ground that the shipowner was estopped from
contesting in the jury action what he had already conceded in his
limitation petition. Judge Brown suggested, somewhat obsecurely,
that a distinetion could be drawn between the “navigable waters”
concession, looked on as going to the jurisdiction of the admiralty
court in the limitation proceeding, and the “Jones Act seaman’’ con-
cession, not locked on as “jurisdictional” for that purpose. He added
that the “navigability” issue appeared to have been “pivotal” in the
jury’s deliberations, so that the “concession” on that issue alone was

Cir. 1862) involved an odd switeh on In Terracciano v, MeAlinden Construc-

the usual situation: The single cialm-
ant had been !njured In a Miami-Nas-
gan yacht rece. 'The two owners of
the yacht, one & resident of Massachu-
getts, the other a resident of Florida,
petitioned for limitation. The claim-
ant moved to be aliowed to bring sep-
arate action against cach owner iu
Massachusetts and in Florida. The
Fifth Circult, affirming the District
Court, analogized the case to the mui-
tiple claims—inadequate fund sitna-
tion and held that the motion wax
properly denied.  The elnimant had
offored tu stipulate that, in the event
of Hmitation being granted, each of
the co-owners should be liable only in
the amount of 50% of the limitation
fund. The Pennell case seoms incon-
gistent with the usual case-law inter
pretation of Largnes v, Green and Ex
parte Green.

tion Co,, 485 F.2d MM, 1873 AM.C.
2111 (2d Cir. 1973) it appeared that
the District Court, without eobjection
from the defendant's counsel, had al-
lowed the jury (in a Jones Act and
unseaworthiness action} to decide
whether the defeudant was entitled to
liniitation of liability. The jury
found that the defendant was liable
asgossed the plaintiff's damages at
50,000 but entered a  verdict for
5,000 on the theary that the defend-
ant was entitled to limitation. The
Seeonul Cirenit reversed for a variety
of reasons Judge Jameson's opinion
did net say flafly that a jury oan nev-
or decide the limitation issue but
soemend Lo eXpross surprise at the pro-
codure,

8d4a. (Norton's casel 467 F.2d 4068, 14972
ANLC. 2377 (Bth Cir, 1972).
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enough to raise the estoppel. He also remarked that the District
Judge,. in the limitation hearing, had come “dangerously close to rul-
ing that the shipowner was guiity of negligence and the vessel was
unseaworthy, which, if intended as a finding, would have been res
judicata or collateral estoppel in the jury case.”

The Fifth Circuit’s estoppel holding in Norton’s case and, even
more, Judge Brown's dictum about the possibility of the judge’s find-
ing in the limitation hearing being res judicata in the jury trial are
of extraordinary interest. Both holding and dictum appear to be
matters of first impression.®*® In Norton's case the Jones Act action

and the limitation proceeding had been “consolidated” and were ap--

parently heard, successively, by the same judge. Would the same re-
sult follow if there had been no “consolidation” and if the jury trial
had been held before a different judge or in a different court (state
or federal}? If the District Judge, having “consolidated” the pro-
ceedings, had held the jury trial first, would the shipowner still have
been “estopped” by the “concessions” in his limitation petition?
Would he be estopped if the jury trial came first but in a different
court? If the limitation hearing is held first, does the dictum mean
that all “findings™ are res judicata in the jury trial even if they are
adverse to the plaintiff in the death action? Would not the plaintiff
then be deprived of his constitutional right to a jury trial? Or does
the dictum mean that findings in the limitation hearing are res
Judicaia in the jury trial if they are in the plaintiff’s favor but not if
they are adverse to him?

The present discussion is being written so soon after the decision
in Norton's case was reported that it is impossible to make even a
guess as to whether the case will die unhonored and unsung or wheth-
er its apparently revolutionary implications will lead to an honorable
and- successful career in Shepard’s Citation. Judge Brown’s pre-
eminence as an admiralty judge would seem to insure that the case
will be at least pondered by the admiralty bar as well as by the
membership of NACCA. It may be that shipowners' counsel, by
giving thought to the matter, can prevent the Norton situation from
arising again. There appears to be nothing in the relevant Rules [F
(1) and F(2)] which made it necessary for the shipowner to “con-
cede” in his limitation complaint {or petition) that Norton was a
Jones Act seaman. If that is so, then that aspect of the case can be
handied as & matter of proper drafting. The “navigability” point, as
Judge Brown suggested, is somewhat trickier. Rule F(2) requires
that the limitation complaint “state the voyage, if any, on which the
demands sought to be limited arose ” If the vessel was in-
deed on a “voyage” at the time of the accident, it seems to follow that

841, Jndge Brown noted at the outset . dlently to the factx and not to the le-
of hix opinlon that “The facts in this  ° gal issués juvolved in the 1962 "case,
[Norton's| ease in sgme respects paral- Davis was o Jones Act caxe which did
el those of Davis v, Parkhill-Goadloe ot i any way involve the Limitation
Co., Bth Cir., 1062, 362 F.2d4 489, 1462 Act,

AALC, 1720, His reference was evi-
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it must also have been on “navigable waters,” with the result that the
“navigability concession” is inevitable®* (The phrase “if any” in
Rule F{2] presumably refers to cases when the vessel is in port, tied
up at a wharf or, conceivably, in dry-dock.) If Judge Brown’s dietum
means that findings in a limitation hearing (at least if they are
favorable to the plaintiff in the death or injury action) become res
judicata in the jury trial, then counsel for petitioning shipowners may
be well advised to give thought, in appropriate cases, to urging that
the jury trial be held first, (Of course, if there was an unfavorabie
jury verdict on, say, unseaworthiness, the res judicate argument
would run the other way, as no doubt it should.»e)

Norton’s case, to say the least, suggests possibilities of future
development in an area where, it had seemed, the range of litigated
issues had long since been settled.

§ 10-19a. In re Central Railroad of New Jersey e raised, ap-
narently for the first time, complicated guestions about the inter-
relationship of the Limitation Act and the Bankruptcy Act in connec-
tion with the distribution of a limitation fund. In 1966 the Santa
Isabel, owned by the Grace Line, had damaged a rajlroad drawbridge
over the Raritan River in New Jersey. The New York and Long
Branch Railroad (Long Branch), which owned the bridge, was itself
owned in equal shares by the Central Railroad of New Jersey (Cen-
tral) and the Pennsylvania Railroad Company, which later became
the Penn-Central {(PRR). Central and PRR operated the Long
Branch under a long-term lease. Pending the determination of the
Grace Line's liability, it was necessary for the railroads to advance
funds for the repair of the drawbridge. Since Central's “cash posi-
tion” made it impossible for it to put up its share, PRR advanced the
entire amount (approximately $750,000.) under an agreement between
the two railroads that PRR would be reimbursed both for its own
advance and for its advance on behalf of Central out of whatever
recovery might be obtained against the Grace Line. In 1966 Grace
petitioned for limitation in the Southern District of New York.
Central and PRR (with Long Branch joined as a nominal claimant)
filed claims in the limitation proceeding. In 1967 Central petitioned
for reorganization under § 77 of the Bankruptey Act in the District of
New Jersey. In 1968 the railroads and Grace, through their counsel,
arrived at a settlement of the claims in the limitation proceeding
which provided, inter alia, for the reimbursement to PRR of the ad-
vance for repairs which it had made both on its own behalf and on
Central’s. In January of 1969 Central’s trustee applied to the New
Jersey Reorganization Court for permission to join in the limitation

84c. On the extent to which plaintiffs  84d. On the cffect of a finding of “un-

in actions uwnder the Jones Act and seaworthiness™ on  the shipowner's
for nnscaworthiness must fabsent the right to limitation. see § 10-20 ¢f «eq.
“eoneession™ prove that the accident fufra,

veceurred  on navigable  waters,  =eoe

Chuprer VI, 88 6-01, 6452, Bde. 6y P24 85T, 1973 ANM.C. 222 (3d

Cir, 1972, certiorari denied 411 T.S.
948, 93 5.Ct. 1800 (1973).
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practice. Nothing in the governing pro-
visions of the statufe and rule requires
this solecism.

We hold that, under these provisions,
properly construed and applied to the
present circumstances, all parties have
the same time for appeal as has the
United Btates, namely, sixty days. The
motion to dismiss will be denied and the
appeal will proceed in normal course to a
hearing upon the merits,

Motion denjed.

O ¢ KEY NUMBER SYSTEM,

-

d. RAY McDERMOTT & COMPANY, Inc.,
Appellant,
v,
HUNT OIL COMPANY and Arkansas
Fufl Gil Corporation, Appellees,
No. 17264,

United States Court of Appeais
Fifth Circuit.

Jan. 9, 1939,

Admiralty petition by charterer of
vessel for exoneration from or limitation
of petitioner’s liability, After monition
and restraining order, the United States
District Court for Eastern District of
Louisiana, Herbert W. Christenberry,
Chief Judge, granted motion of two
claimants to dismiss order as to them
on ground that claim advanced by such
claimants resulted from breach of per-
sonal contract between the parties in
failure to perform repair job to oil well
in workmaniike manner and was not sub-
ject to limitation. Petitioner appealed.
The Court of Appeals, Hutcheson, Chief
Judge, held that the question -of limita-
tion eculd not be determined upon motion
but that such question rmust await hear-
ing of the case.

Reversed and remanded for further
proceedings,

1. Shipping ¢=209(1)

In admiralty proceeding on petition
by charterer of vessel for exoneration
from or limitation of liability, question
of limitation could not be decided upon
motion. 46 U.S.C.A. § 183.

2. Shipping €=209(11%)

Where petitioner, as charterer of
vessel, was owner pro hac vice, petition-
er's employees were on vessel and peti-
tioner’s personal liability for acts of ves-
sel was manifest, the United States Dis-
trict Court had admiralty jurizdiction
of petition filed by petitioner for ex-
oneration from or limitation of liability.
46 U.S.C.A. § 183.

e er—p—_ bt

Warren M. Faris, New Orleans, La.,
for appellant,

Teon SBarpy, New Orleans, La., for ap-
pellees,

Before BUTCHESON, Chief 2B,
and CAMERON and WISDOM, Circuit
Judges

HUTCHESON, Chief Judge.

This is not the first time that the ques-
tions presented for decision by this ap-
peal have been before the court. When
the matter was here before! it wazs on a
petition for leave to file a petition for
mandamus. This court in effect recog-
nizing without deciding that the order
under attack was an appealable order,
denied the leave “without prejudice to
the right of the applieant to renew it if
and when it has without avail scught re-
lief by appeal.” The matter is now here,
properly we think, on appeal.

What was begun, by an ordinary peti-
tion for exoneration from, or limitation
of, liability, 46 U.5.C.A. § 183, and was
continued as such, with the order of the
court for monition and restraining order,
the motion of Hunt Oil Co. and Arkansas
Fue} Oil Corporation to recall, reseind,

{. In re J. Ray McDermott & Co., 5 Cir, 234 F.24 390,
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and dismiss the order as to them, on the
ground that the claim they advance re-
sults from a breach of a personal con-
tract between the parties in the failure to
perform a repair job to an oil well in a
workmanlike manner and hence iz not
subject to limitation, and the order of
the district court granting the motion,
has now been blown up by the brief of
appellees into a cause celebre by the at-
tempt to advance for the first time here
the claim that the court was without ju-
risdiction because the subject matter of
the suit was not of a maritime nature
and, therefore, not within the admiralty
jurisdiction.

[1] We think that the attempt must
fail because it is not only guite plain
that the district judge did not decide the
case on the guestion of jurisdiction but
on the question of whether the case was
one for limitation of liability, but equalily
plain; that the case presented was with-
in the admiralty jurisdiction; that the
act of the court in attempting at this
point to decide the question of limitation,
was premature; and that it must await
the hearing of the case when all ques-
tions, including the question of limita-
tion must be decided. Our reasons for
go thinking may be briefly atated.

The Supreme Court, in the landmark
case of Hartford Accident & Indemnity
Co. of Hartford v. Southern Pacific Co.,
273 U.S. 207, 47 8.Ct. 357, 71 L.Ed. 612,
a limitation case which had been tried in
the Southern District of Texas and ap-
pealed to and affirmed by this court, 3
F.2d 923, considering the contention of
the petitioner that jurisdiction was de-
pendent upon the granting of limitation,
authoritatively held to the contrary. Af-
firming that the statutes invoked in his
proceeding have been uniformly given a
construction to effect their great object,
the court went on to say, 273 U.S. at
pages 214, 215, 47 5.Ct. at page 358:

«% # % tha{ such a proceeding

262 FEDERAL REPORTER, 2d SERIES

Wall. 104, 20 L.Ed. 585); that to
effect the purpose of the statute, Ad-
miraity Rules * * ¥ were adopt-
ed, by which the owner may insti-
tute a proceeding in a United States
District Court in admiralty against
one claiming damages for the loss,
in which he may deny any liability
for himself or his vessel, but may
ask that if the wvessel is found at
fault his liability as owner shall be
limited to the value of the vessel, as
appraised after the occurrence of the
loss, and the pending freight for the
voyage; * * * that all others
having similar claims against the
vessel and the owner may be brought
into concourse in the proceeding, by
monition, and enjoined from suing
the owner and vessel on such claims
in any other court; that the pro-
ceeding is equitable in its nature,
and is to be likened to a bill te en-
join multiplicity of suits, * * w0V
Then, citing cases, it continued:

“It is quite evident from these
cases that this Court has by its rules
and decisions given the statute a
very broad and equitable construc-
tion for the purpose of carrying out
its purpose and for facilitating a
settlement of the whole controversy
over such losses as are comprehend-
ed within it, and that all the ease
with which rights can be adjusted in
equity is intended to be given to the
proceeding. It is the administration
of equity in an admiralty court.
« # * Tt looks to a complete and
just disposition of a many-cornered
controversy, and is applicable to pro-
ceedings in rem against the ship, as
well as to proceedings in personam
against the owner; the limitation
extending to the owner's property as
well as to his person. The City of
Norwich, 118 U.S. 468, 503, 6 S.Ct.
1150, 30 L.Ed. 134"

iz entirely within the constitutional
grant of power to Congress to es-
tablich courts of admiralty -and
maritime jurisdiction, (Norwich &
New York Transp. Co. v. Wright, 13

464

In a later case, also from this circuit,
Just v. Chambers, 312 U.S. 383, 668, 61
S Ct. 687, 85 L.Ed. 903, the Supreme
Court, quoting from and fully approving
what was said in Hartford Accident &
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Indemnity Co. of Hartford v. Southern
Pacific Co. supra, again affirmed the
sweeping character of the statutory rem-
edy and concluded by saying:

“There ig thus jurisdiction to ful-
fill the obligation to do equity to
claimants by furnishing them a com-
plete remedy although limitation is
refused.”

In a still later case, these views were
reaffirmed and applied in the Supreme
Court, in British Transport Commis-
sion v. United States, 354 U.S. 129, 77
S.Ct. 1103, 1 L.Ed.2d 1234,

Such being the character and nature
of the remedy sought in this proceeding,
it has been and must be uniformly heid
that if there is jurisdiction in admiralty,
that is, if the matters dealt with are of
maritime nature and, therefore, of ad-
miralty coneern, the admiralty court
may not, in a preliminary way and upon
motion, determine the question of limita-
tion.

TZ] It is, of course, true, as appellees
belatedly suggest for the first time in
this court, that ¢f the petition does not
present matiers of maritime concern,
matters in short within the admiralty ju-
risdiction, and the case is not one for a
court of admiralty, it will be dismissed.
This, however, i3 not because there is no
right of limitation, but because there is
no jurisdiction in admiralty.. The very
paucity and inappositeness of citation in
support of that view—one case being put
forward, American Car & Foundry Co. v.
Brassert, 289 U.S. 261, 53 S.Ct. 618, 77
L.Ed. 1162, where such jurisdiction was
found wanting, makes it crystal clear
that appellees’ position here iz without
substance. As clearly enough appears in
the Supreme Court decision and as is
more clearly shown in the opinion of the
Court of Appeals, 7 Cir,, 61 F.2d 162,
the admitied facts there were that the
petition was filed, not by the owner of
the vesse! but by a ship manufacturer,

257 F.2d—§

who had made and sold it to Brassert, to
obtain limitation of liability in respect
of a claim that the vessel which had been
manufactured by it for and sold to Bras-
gert, the owner at the time of the explo-
sion, had been defectively manufactured
and, as a result thereof, had exploded
while on a voyage on Lake Michigan,
The Court finding: (1) that the facts
pleaded were not sufficient for the pur-
pose of the suit because at the time the
boat was destroyed, the petitioner was
not the owner of it; (2) that the statute
limiting the liability of owners of vessels
does not apply to manufacturers; and
{3) that the vessel was not manned and
operated by a master and crew of appel-
lant; correctly held that, tested by the
basic conceptions of jurisdiction in ad-
miraity under the invoked statute, there
was no such jurisdiction because there
was no connection between the petitioner-
manufacturer, and the vessel which was
maritime in nature, and so holding, dis-
missed the suit as not within the invoked
jurisdiction.

Here the facts, ang, therefore, the law,
are quite otherwise. The petitioner, as
charterer of the vessel, was owner pro
hac vice, its employees were on it, its
personal liability for the acts of the ves-
sel, limitation aside, was manifest, and
the case was clearly one for admiralty
jurisdiction. The granting of the peti-
tion to dismiss was error. This is not
to say that respondents’ claim on the
merits that there was no limitation of
lisbility has been in any way determined
against it. It is to say, though, that the
case is one for cognizance in admiralty
and that all of respondents’ rights are
preserved to them in the court of ad-
miralty to put forward and maintain
there their claim as to the liability of the
petitioners, and that it is not entitled to
limitation.

The order appealed from is reversed
and the cause is remanded for further
and net inconsistent proceedings.
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fit from the deaths of insured wage earner
victims.

AFFIRMED.

In the Matter of The Complaint of Ever-

eit A, SISSON, as owner of the motor

yacht, THE ULTORIAN, for exonera-

tion from or limitation of liability, Ap-
pellant.
Nos. 87-2713, BT-2736.

United States Court of Appeals,
Seventh Circuit.

Argued May 23, 1988,
Decided Jan. 24, 1989.

Order Denying Rehearing and Rehearing
En Banc March 16, 1989,

Owner of pleasure yacht brought suit
to limit his liability for fire which both
destroyed yacht and caused extensive dam-
sge to marina and severs! neighboring
boats. After dismissal for lack of subject
matter jurisdiction, 663 F.Supp. 858, owner
moved for reconsiderstion. The United
States District Court for the Northern Dis-
trict of Hiinois, Nicholas J. Bua, J., 863
FSupp. 1196, denied motion, and owner
sppesied. The Court of Appeals, Cudahy,
Circuit Judge, held that: (1) Distriet Court
could mot exercise admirsiy jurisdiction
over tort action arising out of fire on
moored pleasure yacht in navigable waters
of recreational marina, and (2) Limitaton
of Lisbility Act did not provide independent
basis for court to exercise jurisdiction.

Affirmed.

Ripple, Circuit Judge, concurred in
judgment and filed opinion and concurred in
the denia) of rehearing with an opinion.

1. Admiralty &=18

District court could not exercise admi-
rally jurisdiction over lort action arising
out of fire on mocred pleasure yacht in
navigable waters of recreational marina, as

fire out of which action srose did not have
“significant relationship to traditional mari-
time activity.” 28 US.CA. § 1333

Sce publication Words and Phrases
for other judicial constructions and
definitions.

2. Admirsity &=18

Mere fact that tort arises aut of activi-
ties of noncommercial, pleasure vessels
daes not necessanly preclude federal court

from exercising admiraity jurisdicton. 23
USCA. § 1333

3. Admiraity =18

Torts involving noncommercial, pleas-
ure boats are not sufficiently related to
traditional maritime activity to permit fed-
eral court to exercise admiralty jurisdie-
tion, unless tort involves at least a poten-
tial threat to commercial shipping and im-
plicates navigation. 28 U.S.C.A. § 1333

{. Shipping &209(1'%)

Limitation of Liability Act did not pro-
vide independent basis for federal court to
exercise admiralty jurisdiction over tort ae-
tion arising from fire on noncommercial,
plessure yscht moored in navigable waters
of recreations! marina. 46 U.S.C.A.App.
§ 181 et seq.

§. Shipplng ¢=209(1'%}

Proceeding under the Limitation of Li-
ability Aet will be cognizable in admiralty
only when underlying tort has relationship
to traditional maritime sctivity. 46 US.C.
A.App. § 181 ot seq.

Dennis Minichello, Tribler & Marwedel,
P.C., Chicago, Il, for sppellant.

Robert J. Kopka, Landau, Omahans &
Kopks, Lid., Chicago, [, for appellee.

Before CUDAHY, RIPPLE and
KANNE, Circuit Judges.

CUDAHY, Circuit Judge.

This case presents an intriguing clasaifi-
catory problem concerning the scope of the
federal courts’ admiralty jurisdiction. Spe-
cifically, we must decide whether & fire
aboard a non<commercigl vessel docked at a
recreational marina on navigable waters
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bewrs a significant relationship to tradition-
al maritime activity.

Everett Sisson owned the Ulwrian, & 56-
foot pleasure yacht, docked at the Wash-
ington Park Murina on Lake Michigun in
Michigan City, Indune A fire erupted on
the vessel, destroying it cumpletely and
damaging extepsively the marina and sev-
eral other boats. The fire allegedly was
cuused by a dufective washer and dryer.
The net value of the Ultorian after the fire
was $800. The owners of the other vessels
and of the marina have made claims for
damages in excess of §:275,000.

Sivson sought injunctive and declaratory
relief in the district court, asserting juris-
diction under 28 U.8.C. § 1333, which pro-
vides in part

The district court shall have original
jurisdiction, exclusive of the courts of the
States, of:

(1) Any civil case of admiralty or mari-
time jurisdiction, saving o suitors in all
cases ull other remedies to which they
are otherwise entitled. ‘

Essentially Sisson wishes to limit his liabili-
ty to the claimants for damages caused by
the fire, pursuant to the Limitation of Lia-
bility Act, 46 US.C.A.App. § 181 et seq. The
district court dismissed Sisson's complaint
for lack of subject-matter jurisdiction. 663
F.Supp. 858 (N.D.IL.1987).

Sisson moved for reconsideration, aileg-
ing that the Limitation of Lisbility Act
provides a separate source of edmirality
jurisdiction in this case. The district court
denied the motion because, in its view, Sis-
son introduced & new legal theory which
could have, but had not, been raised in the
original opposition to dismissal. 668
F.Supp. 1196 (N.D.IN1987). The court
then rejected Sisson’s argument on the
merits, concluding that the Limitation of
Liability Act does not provide an indepen-
dent basis of federal admiralty jurisdiction.
The court held alternatively that, even if
subject-matter jurisdiction did exist, Sisson
was not entitled to limit his liability for
damage caused by a pleasure boat.

For the reasons given below, we affirm

the district court's dismissal of the case for
lack of subject-matter jurisdiction.
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[1] Had this case arisen prior to 1972, it
would have falien within the admiralty jur-
isdiction. Throughout most of the history
of admiralty law in this couniry, the key
criterion Gistinguishing maritime torts has
heen whether the actionable wrong o
curred "on navigable waters” The Su-
preme Court stated the rule in The Plym-
outh, 70 US. 3 Wall) 20, 36, 18 L.Ed, 125
(1866); “Every species of tort, however
gecurring, and whether on board a vessel
or not, if upon the high seas ar navigable
waters, is of admiralty cognizance.” The
present case would clearly have satisfied
thia “‘locality test;” it invoives & fire that
began on board a vessel moored on naviga:
ble waters, with resulting damage to other
vessels also moored on navigable waters.

This test, however, was changed in 1972
by the Supreme Court’s decigion in Ezecu-
tive Jet Aviation, Inc. v Cily of Cleve-
land, 409 U S. 249,98 S.Ct 493, 34 L.Ed.2d
454 (1972). In Ezecutive Jei the owners of
s jet aircraft invoked admirzlty jurisdiction
when their sirplane crashed in Lake Erie.
They alleged that the sirport had negligent-
Iy failed to keep ita runway free of birds.
The sirplane’s jet engines ingested the
birds, eausing the plans to lose power and
crash. The tort arguably satisfied the lo-
cality test—the birds were ingested over,
and the plane crashed in, the navigable
waters of Lake Erie. Ses The Propeller
Genesee Chigf v Fiizhugh, 53 US. (12
How.) 443, 18 L.Ed. 1058 (1851)." Reason-
ing that the locality test “was eatablished
and grew up in an era when it was difficult
to eonceive of & tortious oecurrence on nav-
jgable waters other than in connection with
a waterborne vessel,” id., 409 U.S. at 254,
93 S.Ct. at 497, the Court concluded that
locality by itself was an inadequate basis
for sssuming admiralty jurisdiction over an
airplane crash. Writing for & unanimous
Court, Justice Stewart held that in the con-
text of aviation, “a significant relationship
to traditional maritime activity” must be
shown as well, before admirslty jurisdiction
could be invoked in tort cases. Jd at 268
93 S.Ct at 504. The Court's new “nexus”
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test was not satisfied by the mere similarr-
ty of problems confronting ships that sink
and aireraft that crash in navigable waters,
The {act that a “land-based plane flying
from one point in the continental United
States to another” happened to wind up in
the water rather thun oo land did sot pro-
vide 4 significant relationship between the
erush and “traditional maritime activity in-
voiving navigation and commerce on navi-
gable waters.” Jd at 272 93 S.Ct. at 508,

Executive Jel left open the question
whether the new “nexus” test would apply
in non-avidlion contexts.  Any doubt about
this issue was subsequently removed in
Foremost Insurance (o, v. Richardson,
457 U.S. 608, 102 S0 2654, 73 L.Ed.2d 3u0¢
(1982}, a cuse invelving the collision of two
pleasure boats on navigable waters. The
Court first concluded that all turt actions
invoking admiralty jurisdiction must meet
the new nexus test requiring a significant
relationship with “iraditional maritime ac-
tivity.” Jd. at 673-T4, 102 5.Ct. at 2658,
When subsequently defining traditional
maritime activity, the Court recognized
that “the primary focus of admiralty juris-
diction i unquestionably the protection of
meritime commerce,” but refused to re-
guire that alleged tortfeasors be “actually
eagaged in commercial maritime activity”
before they could assert admiralty jurisdic-
tion. JId, at 674-75, 102 S.Ce. at 2658 (em-
phasis in original}). In the Court's view, the
federal interest in protecting maritime com-
merce “can be fully vindicated only if efl
operators of vessels on navigable waters
are subject to uniform rules of conduct.”
Id. at 675, 102 S.Ct. at 2658 (emphasis in
original).

The Court held that although the boats
involved were ‘“pleasure” rather than
“commercial’” craft, the collision in Fore-

t. We are obviously at an early stage in the
devefopment of docirine here. The delimnional
boundarics are being refined through the pro.
cess of inclusion and exclusion in particular
cases. See E. Levi, An Introductivn to Legul
Reasoning 8-27 {1949) {the “inherently danger
ous” concept); Llewellyn, On Warrgntv of Gual
iy and Soctery 1 & fL 36 Columi.Res. o9s
(1936}, 37 Colum.b.Rev, 341 (1937) (the "war
ranty of quality” doctrine). In both the Lev;
and Liewellyn analyses, the defiming character

most fell within the federal courts” adnural-
ty jurisdiction:

The potential disruptive impact of a colli-

sion between bouts on navigable waters,

when coupled with the traditional con-
cern that admirulty law holds for navipga-
tion, compels the conclusiun that this vul-
lision between two pleasure boats on
navigable waters has a significant relu
tionship with maritime commerce.
Id. (footnote omitted). The Court cau-
tioned, however, that “[nlot every accident
in navigable waters that might disrupt
maritime commerce will support federal ad-
miraity jursdiction.” [d. at 675 n. 5, 102
S.Ct. at 2658 n. 5. This seems to us a
strong admonition to proceed with great
caution in extending the Foremos! princi-
ples.

We are now presented with a case that
tests the limits of the developing admiralty
nexus doctrine: Does a fire on board a
moored pleasure yacht, docked in the navi-
gable waters of & recreational marina on
Lake Michigan, bear a significant relation-
ship to traditional maritime activity? Guid-
gnce from the Court on this question is
limited to two cases: & collision on naviga.
ble waters between plessure craft, that
passes the test, and the erash of a land-
based sirplane in navigabie waters, that
fails the test! Foremost makes it clear
that the distinction between avistion and
non-aviation contexts is not the eritical is-
sue. However, the existing case lsw gives
little basis for determining under what cir-
cumstiances an sccident involving & vessel,
in navigable waters, would lack the requi-
site nexua with “traditional maritime activi-
g,y."

{2] One principled approach to delimit-
ing the scope of “traditional maritime activ.
ity” might be to look at the original rea-

istics of doctirinal categories developed, through
uncomfortable ambiguity of the son we face
here, rather rapidly. They dealt with sreas of
tort and commercial law that were integrally
involved in the burgeoning industrial and com.
mercial progress of the time. By conirast, the
admiralty docirine invoived in this case has had
few uppoartumities for clarihication through ex
tensiun, Thus a detailed discussion of the posss-
bitities left open by existing Supreme Coust
opinions in the ar¢a is required.
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sons for asserting admiralty jurisdiction
pver that activity. Most schalars of admi-
ralty law agree that the original purpuse of
admiralty courts was o establish a uniform
body of laws to govern (and to promote)
maritime commerce. See, eg., G. Gilmore
& C. Black, The Law of Admiralty, §§ 1-1,
1-5 (1975); 7A J Muoore & A. Pelaez,
Moore's Federal Practice §.180, at 2045~
06, 1.325{5], at 160607 (2d ed. 1388);
Black, Admiralty Jurisdiction: Cntique
and Suggestiony, 50 Colum L.Rev. 259, 280
(1950), Stolz, Pleasure Boaling and Ad-
miralty: Erie at Sea, 51 Calif L.Rev. 661,
667 (1964). However, in Foremaosl Justice
Marshall rejected efforts to limit the admi-
ralty jurisdiction to cases involving com-
mercial shipping:

[Pletitioners’ argument that a substan-
tia] relationship with commercial mari-
time activily is necessary because com-
mercial shipping is at the heart of the
traditional maritime activity [that admi-
ralty jurisdiction seeks to protect] ... i8
premised on the faulty assumption that,
absent this relationship with commercial
activity, the need for uniform rules to
govern conduct and lisbility disap-

Foremost, 457 US. at 674, 102 S.Ct. at
2658. Thus admirsity jurisdiction is not
precluded in the case before us simply be-
cause the tort involves pleasure, rather
than commercial, vessels,

Another approsch would be to snalyze
the types of instrumentalities and aceidents
involved in each case in order to determine
their relationship to traditional maritime
activities. This is, in part, the direction
taken by the district court opinion in this
case, which paid close attention to the fact
that the fire in question allegedly started in
& possibly defective washerdryer unit. 663
F.Supp. 858, B62.

We believe that the precise source of 2
fire sboard & vessel should not carry great
weight in determining whether the tort is
“maritime.”” Accidents stemming from
many diverse sources can have grave ef-
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fects for ‘‘traditional maritime activity”
when they occur at ses. If a fire threat-
ened to disable & commercial vessel or to
block the entrance to & major harbor, to
exclude it from sdmiraliy jurisdiction on
the basis of its source would make little
senze under the “nexus” test. Further,
such an approach would seem productive of
many instances in which it would be neces-
sary to try the case (to determine the
source of the fire) to resolve the jurisdic-
tional igsue. It would also set the scene
for endless hairaplitting definitional de-
bates that do littie to further the policy
goals of this doctrine. Almost any conceiv-
able accident when it occurs on bosrd a
ship can be categorized alternately as the
result of & “traditional” Betivity necessarily
performed by sailors through history
(washing, preparing food, navigating the
ship) or as the result of “modern” circum-
stances (an electric tooth brush malfunc
tions, or a microwave oven starts a fire),
Analysis centered on how closely the
source of an accident is related to "tradi-
tional maritime activity” thus seems &n un-
productive approach to the problem—at
least in the eontext of accidents invoiving
only vessels in navigable waters (as op-
posed to incidents imvolving objects on
shore). There i little support in the lan-
guage of the Suprems Court cases in this
srea for limiting admirsity jurisdiction to
accidents that originated in & certain part
of & vessel {is, the engine or steering
mechaniam), or that ware caused by instru-
mentalitiss inventad after & certain point in

history.

8] Howaver, the language used by the
Court in Foremoe! doas soggest somae oth.
er ilimiting principles. Justice Marshall
stressed repeatedly that a key function of
admirsity juridiction & protecting "the
smooth flow of maritime commerce” by
ensuring uniform navigstionsl rules, id at
674-78, 102 8.Ct. at 2658-569, and by requir-
ing that "all vessel operstors are subject to
the same duties and liabilities.”"” Jd. at 676,
102 S.Ct. st 2658, The references to “tradic
tional maritime setivity” in Foremost al
ways rely upon discussions of “navigation” '
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or the “operation of & vessel” o explain
the concept. /d. at 674-76, 102 S.Ct. at
2658-59 (emphasis supplied). 1n a key pas-
sage, Foremost holds that in that case the
collision between two pleasure buats on
navigable waters fell under admiralty jurig-
diction because of “(t}he potential disrup-
tive impact of a collision between boats on
navigable waters, when coupled with the
traditional concern that admiralty law
holds for nuvigation.” /fd. at 675, 102 5.U°t.
at 2658 lemphasis suppiied). Thus there s
2 reasonable basis for concluding that the
Foremost Court intended to limit admiralty
jurisdiction in non-commercial maritime
tort cases to torts invelving navigation. In
our view, a persuasive interpretation of
Foremost would confine the admiralty jur-
isdiction in tort cases either to cases direct:
Iy involving commercial maritime activity,
or to cases invelving exclusively non-com-
mercial activities in which the wrong (1}
has a potentially “disruptive impact” on
maritime commerce and (2) involves the
“traditional maritime aclivity” of naviga-
tion.?

Because the case before us involves only
non-commercial activities, we must ask {1}
whether the tort had a potentially “disrup-
tive impact,” snd (2) whether it involved
navigstion. _

In our view, & fire on bosrd a moored
vessel could disrupt commercial navigation.
If, for example, the Ultorian had been
moored st 8 large municipal dock rather
than in & recreations! marina (apparently
exclusively for pleasure boats), the fire or
amoke might essily have spread to commer-
cial vessels. Further, the fire could have
spread from the marina across oil-covered
water to threaten or obstruct commercial
traffic in the channel or elsewhere. How-
ever, as Foremost emphasized, “[nlot ev-
ery sccident in navigable waters that might
disrupt maritime commerce will support ad-
miralty jurisdiction.” Id. at 675 n. §, 102
S.Ct. at 2658 n. 5. This caveat seems well-

2. We do not here adopt the “fourfactor” test
used in several other circuits, see, g, Oman v
Johns-Manville Corp., 764 F.2d 224, 230 (4ih
Cir.1985); Woessner v. Johms-Manwile Sales
Corp., 757 F.2d 634, 639-41 {5th Cir 1985k
Myhran v. Johns-Manville Corp., 741 F.2d 1119,

founded in light of the precedent estab-
lished in Ezecutive Jet. 1f potential disrup-
tive impact upen commercial shipping were
the primary criterion for determining
whether a tort were related to traditionsl
maritime activity, then the Erecutive Jet
plane crash in navigable waters would have
fallen within admiralty jurisdiction. Thus
we must proceed to analyze the second
Foremost criterion for non<ommercial
maritime torts—the “‘traditional martime
activity” requirement,

Following the guidance given by careful
scrutiny of the language in Foremost, we
here apply a narrow reading of “traditional
maritime activity,”” limiting application to
cases involving navigation. Strong argu:
ments: however, exist for broader treat-
ment of this issue. Logically, fires aboard
vessels—even when moored—are as much
a traditional maritime concern as ervors of
navigation. Fire at sea, or at a moonng, is
an ancient and dreaded hazard facing mar
ners. In Richardson v. Harmon, 222 US.
96, 32 S.Ct. 27, 56 L.Ed. 110 (1911}, the
Supreme Court—in commenting upon the
exclusion from admirelty jurisdiction of
torts involving vesseis in which the resuit-
ing damage occurred on land—appeared to
link collision and fire as twin maritime haz-
ards:

Prior to the [enactment of what is now
section 188}, it had been the settled law
that the district epurt, sitting as a court
of admiralty, had no jurisdiction to try an
action for damages sguinst & shipowner,
arising from a fire e land, communicst-
ed by ship, or from s collision between
the ship and a structure on land, such as
& bridge or pier. The tort in both cases
would have been a nonmaritime tort, and,
2s such, not within the cognizance of an
admiralty court.

Id. st 101, 32 S.CL at 28

It is also somewhat puzzling to find the
Court using a broad phrase such as “tradr

1128 (h Cir.1984); Harville v. Johkrs-Manwviile
Corp., 731 F.24 775, 78387 (11th Cir.1984), be-
cause we do not find it helpful in develaping the
kind of avalyss indicated by Executive Jet and
Foremaost.

5ZA



346

tional maritime activity” in discussions that
then proceed to deal valy with navigation.
The Court in Foremost may have been
attempting to reconcile the relatively nar-
row policy basis for admiralty jurisdiction
("the primary focus of admiralty jurisdic
tion is unquestionably the protection of
maritime commerce,” Foremost, 457 US.
at 674, 102 S.CL at 265%), with the broad
application of the admiralty jurisdiction
since s inceptivn to all varieties of torts
uceurring on navigable waters—and partic-
ularly to collisions of vessels on navigable
waters, the paradigmatic admiralty case.
See td. at 672, 102 8.Ct. at 2657. Once the
Court decided to include pleasure boats,
thus determining that “maritime com-
merce” is not the only “traditional mar-
time activity,” it appears to have looked to
the traditional concern of admiralty law
with navigational rules, and to the federal
interest in ensuring uniformity in these
rules, in defining the scope of the nexus
requirement.  /d. at 675, 102 85.Ct at 2653.
Aithough this appreach has its difficulties,
see id. at 682, 102 S.CL at 2662 (Powell, 1.,
disgenting), it does attempt to determine
which aspecte of maritime sctivity are wor-
thy of federsl concern. Using thiz ap-
prosch, the Court decided that s federal
interest is served by having & uniform stan-
dard of conduct with respect to navigation
on the navigable waterways. This uniform
standard of conduct is ensured by federal
lews governing the navigation of all ves-
sels, including pleasure craft. See 33 U.S.
C. §§ 2001-2073. Although federa! laws
slso regulate fire safety aboard vessels?
the application of uniform fire safety laws
to pleasure crafl is not necessary to ensure
the smooth flow of maritime commerce.
By contrast, the comprehensive federal
regulation of navigation through uniform
“Rules of the Road" is essential to ongoing
maritime commercial activity; if pleasure

3. Federal reyulations currently govern fire pre-
vention and portable fire extinguishers on all
vessels, including picasure crafi, 46 CFR.
§§ 72.03, 76.05-25. The now-repealed Motor
Boat Act of 1940 aise contained 8 number of
sectlons  relating 1o fire csufety, 46 US.C
§§ 326g-526; (repealed 1983).

4. The Supreme Court, in a3 much carlier case,
noted that if it were 10 require a causc of action
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boats followed different rules than com-
mercial vessels, they could disrupt the flow
of commerce substantially. But see com-
mentary cited infra note 4. Thus it seems
that the federal interest invoked in Fore-
most is more at stake in the regulation of
navigation than jt is in the regulation of
maritime fire safety.

Further, even if logic and the demands of
a comprehensible framework of analysis
might draw us to treat fire—even at &
mooring—as the twin of collision when
maritime hazards are involved, we would
feel constrained by the Supreme Courl's
repeated use of specific language in assess-
ing what constitutes “traditional maritime
activity.” We have already noted that the
Foremost court, when identifying tradition-
al maritime activity or concerns, consistent-
ly mentioned "maritime commerce,” “navi-
gation,” or “operation of a vessel’ See
457 U.S. at 674-77, 102 S.Ct at 2658-59.4
Similarly, in Esecutive Jet, the Court de
scribed the necessary maritime nexus ss
“some relstionship between the tort and
traditions! maritime aetivities, involving
navigalion or commercs on navigable wa.
ters.” 409 U.S. at 256, 93 S.Ct st 488
{emphasis supplied). As the Fourth Circuit
has noted:
{Tln the context of the Executive Jot test,
the Foremost declaion reasserted the im-
poriance of navigation in establishing a
sufficlent pexus. The Bupreme Court
confirmed what was recognized by this
court in Richardson; that is, controver-
sies involving the nsvigation of vessels
on navigable waters may come within the
admiralty jurisdiction, although the ves-
sels may be amall pleasure boats.

Oliver by Oliver v. Hardesty, 745 F.2d 317,
319 (4th Cir.1984).

in tont 1o be of & maritime nature, it would look
to “the relation of the wrong 1o maritime ser-
vice, 10 navigation and 10 commerte on navigs-
ble waters.” Atlantic Transport Co. v. Imbrovek,
234 U.S. %2, 62, 34 5.Ct, 723, 735, 58 LEd. 1208
(1914) {yloted In Executive Jor Aviation, Inc. v
City of Cleveland, 405 U.S. 249, 258, 93 §.C1. 493,
499, 34 L.Ed.2d 454 (1972)).
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In cases where there i3 an immediate
threat to commercial shipping (as might be
posed, for example, by a fire at a municipal
dock serving all types of vessels), admiral
ty jurisdiction wuill elearly  be invubed
However, in cases where the threat to com-
mercial shipping is not direct or immediate,
we are compelled to conclude that Supreme
Court precedent to date recognizes loris
involving pleasure boats as “maritime’”
only if there is at Juast u potential threut ta
commercial shipping, and only if “naviga-
tion” is implicated.* This may be tou nar
row and mechanical an interpretation of
the Supreme Court. But the specific lan-
guage of the Court seems to support it
And, as noted above, the Supreme Court's
invocation of the need for uniform "Rules
of the Road'” as a touchstone where navigu-
tion or a collision is involved provides fur-
ther suppart for this restrictive conclusion.®
In the present case, if the Ultorian had
been underway in the shipping channel
when the fire broke out, we might reach a
different resuit.

Even if we were not confined by the
Supreme Court's repeated references to
“navigation' as the traditiona! maritime ac.
tivity in this context, there are reasons for
declining to extend the nexus test to in-
clude fires on plessure eraft as & matter of
course. Firat and most important, if this
sort of fire were to join navigstion 23 &
“traditional concern” of maritime law, it
would be nesrly impossible (o establish any
limiting principle with respect to what sat-

8. We ttress that where commercial shipping is
actually implicated, then sdmiralty jurisdiction
s clearly invoked. However, where there is
only s potential threst 1o commercisl shipping
{as was the case, for example, in Execurive Jer ),
and where cominercial vesseis are not sciually
involved, we view the “navigation” requirement
as a necessary limitation of 8n otherwise very
broad category of accidents.

& The asserted need for uniform Rules of the
Road as a basis for admiralty jurisdiction is
frequently invoked by courts. Ser, eg., /n re
Paradise Holdings. Inc, 195 F.2d 756, 760 (9h
Cir.), rert. derneed, 379 115 1008, 107 SOt 649,
93 LEd 2d 705 (1986} fhogan v (herman, 767
F.2d 1093, 1094 n. t (4th Cir.1985); Frrineserh .
Carter, 712 F.2d 1041, 104647 (6th Cir.1983).
fLis just as frequently criticized by commensa
tors. See, e.g, Carnilla & Drzal, Forcmost In-
surance Co. v. Richardson, If this s Warer, [t

isfies the nexus requirement. Cf Baer,
Admirally Law and the Supreme Court
§ 25-4 (3d ed. 1979 & Supp.1985} (summar-
iztngr Foremost and predicting that "a Limi-
tatiun [may be} pluced on the scope of the
Court's epmion™.  For example, there
would appear to be no way to distinguish
the present case from the case of a pleas-
ure boat that was moored too loosely dur-
ing a storm and collided with a neighboring
boat, or the case of a pleasure boat dam-
aged by the swinging boom of a nearby
sailboat. Indeed, without navigation? as
the distinguishing feature, the new “nex-
us” test becomes identical with the old
“navigable waters” test {at least for “ves-
sels”}, in defiance of the rule set out in
Erecutive Jet and Foremost. Further, we
do not think it appropriate to analogize
broadly from navigation to fire in the con-
text of a moored pleasure boat in the face
of widespread scholarly criticism of the ex-
ercise of admiralty jurisdiction over pleas-
ure boat torts. See, e.g., Carnilla & Drzal,
Foremost Insurance Co. v. Richardson: Jf
this is Water, It Must be Admiraity, 59
Wash.L.Rev. 1 (1983) {criticizing Fore-
moetl's gesertion of admirsity juriadiction
over collision between small pleasure
bosts), Stolz, Pleasure Boating and Ad-
niiralty: Erie af Sea, 51 Calif.L.Rev. 861
{(1963) (law of pleasurs bosting should be
developed by state courts and legisiatures);
Note, Plsasure Boat Tovis in Admiralty
Jurisdiction: Satisfying the Maritime
Nezus Siandord, 3¢ Wash. & Lee L. Rev.

Must be Admiralty, 59 WasthL.Rev. |, &7
{1983); Siolz, Pleasure Boating and Admiirelty:
Erie ar Sea, $1 Calif.L.Rev. 681, T13-14 (1961);
Note, Plaasure Boat Torts in Admiraity Jurisdic-
tior: Satisfying the Maritime Neyws Standard,
34 Wash. & Lee L.Rev. 121, 132 (1977); sez also
Foremast Ims. Co. v. Richardson, 457 US. 668,
682, 102 §.Cu. 2654, 2662, 73 L.Ed.2d 300 (1982)
(Powell, 1., dissenting).

7. Because we arc here dealing with & case that
clearly does nrot involve navigation, we do not
address the delinitional difficulties invelved in
that concept. The difficult case might be 2 tont
caused by & vessel m motson v the water that
was ot boing deliberately "navigated” at 1he
time {as when a buat shps its mooring}). 1o that
case, the Rules of the Road might be irrelevant
to the hazard: hawever, an argument could be
made that the vessel was “in navigation” be-
cause if was in motion on the navigable watérs.
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121, 149-40 (1977} @in cases of pleasure
eraft torts, courts must determine “whoth-
vr the exercise of jursdiction furthees the
adnarally
courts were created to serve’l of TA T
Moore & A. Palaez, Maoore's Federal Prac-
tice 1 .325(5] {2d od. 1988} {admiraity tort
jurisdiction should be limited tn matters
concerning maritime industry); Black, Ad-
miralty Jurisdiction: 'ritique and Sug-
gestions, 50 Colum.L.Rev. 250 (1350
{sume}.

commercial  interests whick

Thus, there is a basis for the somewhat
narrow interpretation followed in many of
the recent decisions of other ¢ircuits con-
cerned with the scope of admiralty jurisdic-
tion in {ort activns invoiving pleasure
craft* And this inlerpretation is reassur-
ing to those whoe perceive impaortant princi-
ples of federalism in these distinctions.
See, e.g., Furemost, 457 U5, at 685, 102
S.Ct. at 2663 (“federalism concern is the
dominating issue in the case”) (Powell, J,,
dissenting).

Accordingly, we affirm the district
court's conclusion that Sisson lacks subject-
matter jurisdiction under 28 ii.8.C. § 1333.

L

{4] Sisson alsc argues that the Limita-
tion of Liability Act provides a separats

8. Ses, ag, Hogan v. Owerman, 7671 F2d 1093,
1094 (4th Cir.1985) (sdmiralty jurisdiction enists
where navigationsl error of plessure bom
caused water shier to be injured); Meding v
Pereg, 133 F.2d 170, 171 (1t Cir 1984} (admival-
ty jurisdiction found where neghigent navigation
of pleasure boat Injured swimmer), cert. denied,
469 US. 1106, 105 S.C1. 778, 83 L.Ed2d T4
(1988); Swmith v, Kmowles, 642 FSupp. 1137,
1140 (D.M0.1986) (no admiraity jurisdiction
over pleasure boat passenger's drowning be-
cause boal owner's “estimaie of water's depth
did not affect the navigation of the boat™); see
also In re Paradise Holdings, inc., 795 F.2d 756,
760 (th Cir.1986) (admiralty jurisdiction lound
in case where “ncgligent operation of a vessel”
resulted in death of body surfer), Finmeserh v.
Carter, 112 F.2d 1041, 1043 {61h Cir . }983) (par-
tics agreed that collision of 1wo pleasure craft
constituted traditional maritime activity).

9. The district court was probably not incorrect
in holding thal Sisson could nat raise this argu-
ment {or the first time in 2 motion ot reconsid-
eration of the court's dismissal of his action for
lack of subject-matter jurisdiction. See Publich-
ers Resource Inc. v. Wualker-Davis Publications,
Inc., 762 F.2d 557, 561 {7th Cir.1985)., We have
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basis of admiralty jursdiction? Although
the Act i8 not cast in jurisdictional terms,
the Supreme Court in 1911 interpreted
what s now section 183 of the Limitation
of Liability Act ' as expanding the scope of
liability subject to limitation to include non-
maritime, as well as maritime, torts. Rich-
ardsen v. Harmon, 222 US. 96, 106, 32
S.Ct. 27, 30, 56 L.Ed. 110 (1911). Sisson
contends that because the right of limita-
tion under section 189 “does not depend on
the maritime nature of the liability, juns-
diction under the Limitation Act i3 not
coextensive with admiralty jurisdiction in
tort.” Brief of Plaintiff~Appellant at 12
{emphasis omitted).

In Richardson v. Harmon, the owners
of a steam barge that had collided with a
bridge sought to limit their liebility for
damage to the bridge. The Supreme Court
noted that, prior to the enactment of sec
tion 189, there was no sdmiralty jurisdic-
tion over an sction agzinst & shipowner for
damage occurring on land. *“The tort
would have been a nonmaritime tort, and,
a& guch, not within the eogmizance of &n
sdmiralty court.” Id. at 101, 32 S.Ct. at 28.
The Court, by finding that section 189 in-
cluded nonmaritime torts within the Limita-
tion of Liability Act, was able to allow the

recogatzed, however, that & “courls discretion
to dismiss for lack of subject matter jurlsdiction
whes the platnttff could have the exisi-
ence of jurisdiction and when in fact jurisdic.
tion exims, should be exerclsed speringly.”
Hoefferle Truck Sales, Muc. v. Divco-Wayne
Corp., 523 F.2d 543, 549 (Nh Cir.1975). Thus,
we will address the matter on the merits.

10. Section 189 provides in part:

The individusl Hability of a shipowner shall
be limited 1o the proportion of any or all
debis and liabilities that his individual share
of the vessel besrs o Lthe whole; and the
aggregate liabilities of all the owners of &
vessel on account of the same shall not exceed
the value of such vessels and freight pending

46 US.C.AApp. § 189. When enacted (and at the
time the Court decided Richardson v. Harmon,
222 U.S. 96, 32 S.CL 27, 56 L.Ed, 110 (1911)),
section 189 was section |8 of the Shipping Act
of 1884, For the sake of simplicity we will usc
the designation “section 189" throughout this
opinion.
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commercial vessel {that had been traveling
on navigable walers) to limit its liability for
the colhision that caused damage to the
bridge, a structure on land.

We question the applicability of Rickard-
son v. Harmon to the present case in some
part at least because the need that inspired
that decision no lonper exists. Seclion 184
was enacted w0 further the policy of the
Limitation of Lisbility Act—to permit a
shipowner to limit his risk to his interest in
the ship—by allowing limitation of liability
even when the damage resulted on land
That section 189 was intended to improve
the competitive position of owners of com-
mercial ships in this fashion is evidenced by
its title when enacted: “An Act Lo Remove
Certain Burdens on the American Merchant
Marine, and Encourage the American For-
eign Carrying Trade, and for Other Pur
poses.” See Richardson v. Harmon, 292
U.S. at 101, 32 8.Ct. at 29,

In 1948, however, Congress enacted the
Extension of Admiralty Jurizdiction Act, 46
U.S.C.A.App. § 7140, which provides in part:

The admiralty and maritime jurisdic-
tion of the United States shall extend to
and include all cases of damage or injury,
to persen or property, ceused by = vesael
on navigable water, notwithstanding that
such damsge or injury be done or con-
summated on land,

In passing this Act, Congress sought to
“provide 8 remedy for damsge done to land
structures by ships on navigable waters.”
Executive Jet, 409 U.S. at 280, 63 S.CL at
500-01; see S.Rep. No. 1598, 80th Cong., 2d
Sess., reprinted in 1948 U.8.Code Cong. &
Admin. News 1898, 1899. Although the
Extension of Admiralty Jurisdiction Act
doss not specifically supplant (or as the
district court said here, “codify’”) Richard-
gon v. Harmon, it does eliminate the need
and reason for the rule established by the
cage; for now torts are “maritime” even
when the damage occurs on land (and there
is therefore ne guestion that limitation of
liability 18 available).

Perhaps more importantly, most of the
cages involving issues related to the scope
of admiralty jurisdiction under the Limita-
tion of Liability Act were decided prior to

the Supreme Court's decisions in Ececutire
Jet and Foremost. During that time, the
test for mdmiralty jurigdiction under 2%
UB.C0§ 1333 wus exclusively vne of “local
ity.” Thus, it is not surprising and seems
rational policy that as long as “the event
giving rise to the claims vccurred on nuvi
gable waters” the owner of the vessel that
caused the damage could limit his liability
under the Act. G. Gilmore & C. Black, The
Law of Admiralty 84344 (1975). During
this period, admiralty jurisdiction under the
Limitation of Liability Act—although pur-
portedly inveking a separate basis of juris.
diction—did not ignore completely the re-
quirements of admiralty jurisdiction under
section 1333. Even though it was not nec-
essary that the damage occur on navigable
water, there remained the requirement that
the vessel involved in the tort bear & “rela-
tion” to navigable waters, See, e.g., In re
Builders Supply, 218 F.Supp. 254, 258
(N.D.Jowa 1968). Petitioners here readily
cancede that this “relation” is still & neces-
sary ingredient of jurisdiction under the
Limitation of Liability Aet. Thus, vessel
owners geeking to limit their liability are
not relieved altogether from satisfying the
locality test. The requirements of that test
are merely somewhat relaxed.

Now that the test for admiralty jurisdic-
tion under section 1383 contains a nexus as
well as 8 locslity requirement, we must
decide how the test for jurisdiction under
the Limitation of Liability Act should re-
flect this additional dimension of admiraity
jurisdiction. Specifically, we are presented
with the question whether & court may
assert admiralty jurisdiction over a limita-
tion of liability action when the underlying
tort fails to qualify a8 maritime because it
is not “functionally” within the admiralty
jurisdiction (since it is unconnected 0 tradi-
tiona! maritime activity). For the reasons
which follow, we do net accept Sisson's
contention that the nexus requirement for
admiralty jurisdiction over the tort is irrele-
vant to the determination whether the
Limitation of Liability Act independently
confers admiralty jurisdiction.

i3] In our view, when & cause of acticn
in tort does not bear any connection to
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traditional maritime activity, there is nv
justification for allowing the Limitation of
Liability Act—which provides for a practiee
apparently defensible only in a traditional
maritime context—to provide an indepen
dent basis for admiralty jurisdiction. Tt s
true that the Supreme Courtallowed hmita
tion of liability to be extended geogrupli
cally beyond nurmal admiralty jurisdiction:
al bounds. But Richardson v. Harmon, n
extending limitation to liability for damage
oceurring on land, furthered the purposes
of both admiralty jurisdiction in general
and of the Limitation of Luability Act
particular. 1f the purpose of limitation
was o improve the compelitive position of
the American shipping industry, it would
make no sense to exclude damages which
quite fortuitously impacted on land and
not, for example,.on another vessel. Thux,
shipowners were allowed to limit their T
bility to the value of the vessel for all
damage caused by the ship or its crew
whether seaward or landward. No similar
policy would be furthered, however, by alb
lowing limitation for torts which bear no
relation to traditional maritime activity;
under those circumstances the competitive
rationale would make no sense. If pleas-
ure boating is to be excluded from admiral
ty juriediction for functional reasons, we
should nst extend limitation of lisbility in
the face of those same reasons.

We believe that allowing admiralty juris-
diction here would be contrary to the policy
of Erecutive Jet and Foremost. In crest:
ing the pexus requirement, the Supreme
Court confined the reach of admirsity jurls-
diction to include only those tort actions
with which & uniform, sea-going jurispru-
dence should be concerned. To permit an
alleged tortfessor lo circumvent the re-
quiremant that the lorl bear & connection
to traditional maritime mctivity simply by
asserting & right to limit liability would
eviscerate the nexus test. It would also
lead to inequity between the parties if only
the owner of the vessel causing the injury
may claim jurisdiction under the Limitation
of Liability Act. It appears that an injured
party who wishes to avail itseif of the
benefits of admiralty law would still be
required to satisfy both the nexus and the
locality tests.

Asserting admiralty jurisdiction over thix
case would also be inconsistent with prinel
pies of federalism espoused by the Bu-

preme Court in Ereculive Jet. There the

Court found that the crash of an airplane,

$1. Courts from a number of circuits have wlt
on the issuc whether the Limitation of Liatuley

spiginating in one state and destined for
another, was only “fortuitously and inci-
dentally connected to navigable waters”
and, as such, bore “‘no relationship to tradi-
tional maritime activity.” 409 U.S. st 249,
Wl §.Ct. at 495, Holding that this crash
was outside the scope of admiralty jurisdic-
tion, the Court explained that a state court
“could plainly exercise jurisdiction over the
suit, and could plainly appiy familiar con-
cepts of [state] tort law without any effect
on maritime endeavors.” Jd (footnotes
omitted). Similarly, in the present case,
the claims of other boat owners and of the
owner of the marina could “plainiy” be
heard in state court without the intrusion
of traditional maritime law concepts.
Apparently no other court has addressed
the precise question we ere sttempting to
resolve here: whether an action to limit
liability is within the scope of admiralty
jurisdiction when the underlying wrong
bears no relation to traditional maritime
concerns. As we noted above, this ques-
tion would not have arisen prior to Execu-
tive Jet. We have reviewed the cases pub-
lished after that decision in which vessel
owners had sought exoneration under the
Limitation of Liability Act. In all of those
cases, disputes over subject-matter jurisdic-
tion were resolved by analyzing whether
the alleged torta satisfied the locality and
nexus requirements. See, &4, /5 v¢ Poro-
dise Holdings, Inc, 796 F.2d 7566, T58~60
(8th Cir)), cert. denied, 479 U.S. 1008, 107
8.0t 6498, 03 L.Ed.24 T06 (1988 Duluth
Superior Ezcursions, Inc, ». Maksla, 623
F.2d 1251, 1262-564 (8th Cir.1980) In re
Brown, 536 F . 750, T51-82 (N.D.Ohio
1882); Clinton of Park Comm're v
Claussen, 410 FSupp. 320, 828-2¢ 8.D.
fowa 1976). If thoss courts had thought
that the Limitation of Liability Act provid-
ed an independent basis of junisdiction, irre-
spective of any relation to traditional mari-
me concerns, it would have been simpler
for them (o sustsin juriediction on that
ground. That none of the courts opted for
this approsch may call into question the
continued validity of the Limitation of Lia.
bility Act &s &n independent basis of admi-
raity jurisdiction in these circumstances,
For all of the ressons stated, we hold
that & proceeding under the Limitation of
{izbility Act will be cognizable in admiralty
only when the underlying tort has 8 rela-
vionship to traditional maritime activity.!
Accordingly, the district court's dismissal
of this action for want of subject-matter
jurisdiction is
Act applies to pleasure craft. Compare Feige v.
Hurley, 89 F.2d 875 (6th Cir.1937); Warnken v
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AFFIRMED.

RIPPLE, Circuit Judge, concurring in the
judgment.

The majority opinion is a careful effort
to apply faithfully the Supreme Court’s
holding in Foremost Insurance Co r
Richordson, 457 U3, 668, 102 5 (2654,
23 L.Ed.2d 300 (1982). In my view, the
court reaches the correct result. The fire
that caused the damage here occurred noa
jeasure boat tied to a dock within the
well-delineated confines of a marina dedi-
cated exclusively to the wharfage of pleas:
yre boats. [l presented no harm te mari-
time comrmerce.

I write separately because the test
adopted by the court, while producing the
correct resull in this case, will place inup-
propriate restrictions on admiralty jurisdic-
tion in other instances. In my view, Fore
most does not compel restricting admiralty
jurisdiction in noncommercial activities to
matters directly involving the navigation of
a vessel. In Foremost, the Supreme Court
had to deal with an ineident arising out of
an alleged noncompliance with the “Rules
of the Road.” However, [ do not read the
Supreme Court's opinion 28 necessurily pre-
cluding jurisdiction based on other hazards
traditionally associated with maritime ac-
tivities, including fire, when that hazard
threatens maritime commerce,

Hopefully, before long, the Supreme
- Court will revigit this quagmire and resolve
the current ambiguity genersted by the
courts of appeals in the wake of Foremost,

ORDER
On considerstion of the Petition for Re-
bearing with Suggestion for Rehearing En
Bane filed by counsel for the plaintiff-ap-
pellant in the sbove-named cruse gnd the
response thereto by appellee, no judge in
zetive service hes requested a vote thereon
and all of the judges on the original panel
have voted to deny a rehearing. Accord-
ingly,
Moody, 22 F.2d 960 (5th Cir.1927); In the Mar-
ter of Michae!l Roberto, 1987 AM.C. 982 (D.N.I.
19848) (1986 WL 15685} Complainr of Brown,
536 FSupp. 750 (N.D.Ohio 1982) Armour v
Gradler, 448 FSupp. 741 (W.D.Penn.1978); Ap-
plication of Thedisen, 349 F.Supp. 737 (E.D.N.Y.
1972, fn re Klarman, 295 FSupp. 1821
{D.Conn.1968), Petition of Porcer, 272 F Supp.
282 (5.D.Tex.1967); Petition of Ceolonial Trust
Co.. 124 F Supp. 73 {D.Conn.19%4} (all holding
Limitation of Liability Act applicable 1o pleas.
ure craft) with In re Lowing, 635 FSupp. 520

IT IS ORDERED that the aforesad pets
tion for rehearing be, and the same is here-
by, DENIED.

RIPPLE, Circuit Judge, concurring. |
join in the denial of the petition for rehear
ing. The matters raised in that petition
were examined by the panel during it con-
sideration of the mernts, and | do oot b
lieve that further examination by the panel
would be fruitful

I have also decided not to cail for a vote
on the suggestion for rehearing en banc.
This circuit sees little in the way of admi-
ralty litigation and here the result, if not
the articulated rule of decision, is correct.
Before this court revisits the area again,
there is every probability that the Supreme
Court will have an opportunity to supply
further guidance with respect to its deci-
ston in Foremos! Insuragnce Co. v. Rich-
ardson, 457 U.S. 668, 102 S.Ct. 26354, 73
[.Ed.2d 300 (1982).

Robert KUBAT, Petitioner-Appettant,
Creoss~-Appellee,

Y.

Jumes THIERET, Warden, and Neil F,
Harilgan, Attorney General of lilinols,
Respondents-Appellees, Cross-Appel-
ianta.
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Defendant was eonvicted in the Circuit
Court, Lake County, Robert K. McQueen,

{W.D.Mich.1986); Jn.re Tracey, 608 F Supp. 263
{D.Mass.1985); Boldassane v, Larsen, 580
FSupp. 415 (D.Minn.1984); Xulack v. The Pearl
Jack, 79 F.Supp. 802 (W.D.Mich.1948) (ali held-
ing Limitation of Liability Act inapplicable to
pleasure craft). Because we affurm the dismis-
sal of Sisson's action for lack of subject-matter
jurisdiction, we need pot decide whether &
pleasure boat owner may limit his liabitity for a
tort that satisfies both the nexus and localiny:
requirements of admiralty jurisdiction,
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