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28 U.S.C. § 1782 authorizes federal district courts to enter orders permitting discovery to 

be used in foreign or international proceedings.   

I. Statutory Requirements 

Under 28 U.S.C. § 1782,1 an “interested person” may apply to the district court for an order 

granting discovery for use in foreign proceedings – criminal or civil.  Upon receipt of such an 

application, the district court must first determine whether the statutory requirements are met, and 

then must engage in a review of four discretionary factors to determine whether, and to what extent, 

it will enter an order allowing discovery under § 1782. 

Section 1782 poses three statutory requirements: 

(1) The person from whom discovery is sought must reside or be 

found within the district in which the application is filed; 

(2) The discovery must be for use in a proceeding before a foreign 

tribunal; and 

(3) The application must be made by an interested person.2 

If the statutory requirements are met, § 1782 authorizes – but does not require – a federal district 

court to provide judicial assistance through the issuance of discovery orders to entities located 

                                                 
1 A copy of the statute is attached below at Appendix A. 

2 See Intel v. Advanced Micro Devices, Inc., 542 U.S. 241, 256 (2004). 
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within that district for production of information to foreign or international tribunals or to 

interested persons in proceedings abroad.3   

A district court must balance the dual aims of the statute by providing efficient means of 

assistance to participants in international litigation and by encouraging foreign countries by 

example to provide similar means of assistance to courts in the United States.4  Section 1782 does 

not authorize foreign litigants to obtain discovery that would not otherwise be available to 

domestic litigants absent a finding that the Federal Rules of Civil Procedure do not apply.  There 

is no requirement that the evidence sought to be produced in the United States would be 

discoverable under the laws of the foreign jurisdiction.5 

a. Standing  

In order to invoke § 1782, an entity must fall within the definition of an “interested person.”  

This reaches beyond litigants to include any person with a reasonable interest in obtaining judicial 

assistance.6  For example, a competitor of a biotechnology company has been held to be an 

“interested person” in patent proceedings in Europe and Japan for purposes of applying for 

discovery in aid of foreign proceedings.7  Parties against whom the requested information may be 

used usually have standing to challenge discovery orders directed at third parties.8 

                                                 
3 Id. at 255. 

4 Application of Esses, 101 F.3d 873 (2d Cir. 1996).   

5 Intel, 542 U.S. 241; Schmitz v. Bernstein Liebhard & Lifshitz, LLP, 376 F.3d 79 (2d Cir. 2004); In re 

Chevron Corp., 633 F.3d 153 (3d Cir. 2011). 

6 Intel, 542 U.S. 241. 

7 Akebia Therapeutics, Inc. v. FibroGen, Inc., 793 F.3d 1108 (9th Cir. 2015). 

8 In re Letters Rogatory Issued by Director of Inspection of Government of India, 385 F.2d 1017 (2d Cir. 

1967); In re Request for Intern. Judicial Assistance (Letters Rogatory) from the Federative Republic of Brazil, 687 

F. Supp. 880 (S.D.N.Y. 1988).   
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Note that the statute simply requires that the person (or entity) from whom discovery is 

sought be located within the district.  There is no requirement that the documents or information 

sought be located within the district.9  Thus, § 1782 can be used to advance discovery of documents 

located outside of the United States so long as the party from whom discovery is sought is located 

within that district.  The location of documents and information in a foreign territory can become 

a discretionary factor for the court’s consideration in determining whether the discovery sought is 

unduly burdensome or intrusive. 

b. Foreign Tribunal 

Foreign tribunals that fall within § 1782 have included adjudicative proceedings before 

bodies such as the Commission of the European Communities,10 the Court of Queen’s Bench in 

Alberta, Canada,11 and bankruptcy or liquidation proceedings which were adjudicative in nature.12  

Additionally, private arbitrations taking place under the United Nations Commission on 

International Trade Law (UNCITRAL)13 or the International Chamber of Commerce (ICC)14 are 

qualifying tribunals under § 1782.   

c. Contemplated Proceeding 

                                                 
9 In re Application of Gemeinshcaftspraxis Dr. Med. Schottdorf, 2006 WL 3844464 (S.D.N.Y. 2006). 

10 Intel, 542 U.S. 241. 

11 Foda v. Capital Health, 2010 WL 2925382 (N.D. Cal. 2010). 

12 In re Application of Hill, 2005 WL 1330769 (S.D.N.Y. 2005). 

13 Chevron Corp. v. Shefftz, 2010 WL 4985663 (D. Mass. 2010). 

14 In re Babcock Borsig AG, 583 F. Supp. 2d 233 (D. Mass. 2008).  But see In re Operadora DB Mexico, 

S.A. de C.V., 2009 WL 2423138 (M.D. Fla. 2009).   
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In order to proceed with discovery under § 1782, the foreign proceeding must be “within 

reasonable contemplation” but need to be pending or imminent.15  “[A] district court must insist 

on reliable indications of the likelihood that proceedings will be instituted within a reasonable time 

. . . . At a minimum, a § 1782 applicant must present to the district court some concrete basis from 

which it can determine that the contemplated proceeding is more than just a twinkle in counsel’s 

eye.”16   

In the maritime context, the matter of Bravo Express Corp. v. Total Petrochemicals & 

Refining U.S. addresses whether a judicial proceeding is within reasonable contemplation.17  

There, a vessel owner sought assistance in obtaining discovery from a vessel charterer’s affiliates 

in connection with a crude oil leak in Angolan waters for which the owner was falsely blamed and 

held responsible by Angolan authorities.18  Despite a seven-year delay between the underlying 

events and the § 1782 request, the proceedings were found to be reasonably contemplated when 

the owner’s attorney submitted an affidavit stating that an action was to be imminently filed.19 

Note that § 1782 is not designed to provide potential litigants with information that will 

help them decide when and where to commence proceedings.20 

II. Discretionary Factors in Assessing Application Under Section 1782 

                                                 
15 Intel, 542 U.S. 241. 

16 Certain Funds, Accounts &/or Inv. Vehicles v. KPMG, LLP, 798 F.3d 113, 124 (2d Cir. 2015) (citations 

omitted). 

17 613 Fed. Appx. 319 (5th Cir. 2015) 

18 Id. 

19 Id. 

20 Jiangsu S.S. Co. v. Success Superior Ltd. No. 14 Civ. 9997(CM), 2015 WL 3439220, *6 (S.D.N.Y. Feb. 

5, 2015). 
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Once it is established that a federal district court is authorized by statute to enter an order, 

the court must engage in a weighing of four discretionary factors to determine whether to enter a 

discovery order under § 1782: 

(1) Whether the person from whom discovery is sought is a party in 

the foreign proceeding; 

(2) The character and nature of foreign proceedings and the 

receptivity of the foreign government to the assistance from a 

United States court; 

(3) Whether the request conceals an attempt to circumvent foreign 

evidence-gathering restrictions and policies; and 

(4) Whether the request is unduly burdensome or intrusive.21 

The court has discretion to tailor any § 1782 discovery order as narrowly or broadly as it deems fit 

to accomplish the necessary and permissible assistance to foreign litigants.   

District courts are more likely to permit discovery under § 1782 where the person from 

whom discovery is sought is a non-party, as the assumption is that the foreign tribunal can compel 

discovery from the parties as needed.  Note, however, that courts have held that a party may also 

utilize § 1782 against another party where the person from whom discovery is sought has 

physically fled the physical jurisdiction of the foreign tribunal22 or where it is evident that the party 

will not be able to obtain the information sought without the assistance of the federal court.23 

With regard to the receptivity of the foreign tribunal to assistance, district courts will weigh 

whether a certain nation has taken an official position or view on the issue,24 whether the provision 

                                                 
21 Intel, 542 U.S. 241 

22 In re Letter of Request from Dist. Court Stara Lubovna, 2009 WL 3711924 (M.D. Fla. 2009). 

23 In re Application of Carsten Rehder Schiffsmakler Und Reederei Gmbh & Co., 2008 WL 4642378 (M.D. 

Fla. 2008). 

24 In re Application of Noboa, 1995 WL 581713 (S.D.N.Y. 1995). 
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of assistance would offend the foreign tribunal,25 and whether the tribunal has indicated a 

willingness to receive the evidence.26 

District courts must also consider what the intention is of the movant in relation to the 

discovery rules governing the foreign proceeding.  If it is apparent that the movant is making an 

“eleventh hour” application27 or the request conceals an effort to gain information that would 

otherwise be barred by the tribunal’s discovery procedures,28 then the district court is much less 

likely to allow the application for discovery under § 1782. 

In weighing whether a request is unduly burdensome or intrusive, courts will consider 

traditional factors like whether production of the documents/information will be voluminous and 

expensive to produce or that the production would require generation of new documents not 

already in existence.29  A court may also consider whether the target of the discovery actually 

objects to the request or whether the objection is made only by the movant’s opponent.30 

III. Standard of Review on Appeal 

                                                 
25 In re: Baycool Products Litigation, 2003 WL 22331293 (D. Minn. 2003) (assistance would not offend);  

26 In re Letter of Request, 2010 WL 1655823 (S.D. Fla. 2010) (tribunal authorized requesting the assistance 

of United States judicial system); In re Microsoft Corp., 428 F. Supp. 2d 188 (S.D.N.Y. 2006) (tribunal explicitly 

opposed discovery sought by applicant). 

27 In re Application of Noboa, 1995 WL 581713; In re Application of Caratube Int’l Oil Co., LLP, 730 F. 

Supp. 2d 101 (D.D.C. 2010).   

28 In re Microsoft Corp., 2006 WL 825250 (N.D. Cal. 2006). 

29 In Application of Sumar, 123 F.R.D. 467 (S.D.N.Y. 1988). 

30 In re Application of Chevron Corp., 2010 WL 5173279 (E.D. Pa. 2010). 
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The standard of review regarding the scope of 28 U.S.C. § 1782 is de novo.31  Otherwise, 

the appellate courts review decisions to grant § 1782 discovery for an abuse of discretion.32   

IV. Privileges  

Privileges that have been successfully asserted to overcome discovery under § 1782 include 

attorney-client privilege,33 work-product privilege,34 the right against self-incrimination,35 the 

Sixth Amendment confrontation right,36 national security privilege,37 and journalist’s confidential 

sources.38  

V. Conclusion 

Section 1782 can be a useful tool both before and during foreign proceedings.  United 

States courts in general have been receptive to requests for discovery under this statute.  

Practitioners should be mindful of its application, particularly in the world of international 

tribunals where cases frequently involve high-stakes disputes.    

  

                                                 
31 In re Clerici, 481 F.3d 1324, 1331 (11th Cir. 2007). 

32 Id. 

33 In re Application of Chevron Corp., 2010 WL 5437234 (D. Mass. 2010).  But see Ratliff v. David Polk & 

Wardwell, 354 F.3d 165 (2d Cir. 2003). 

34 United Kingdom v. U.S., 238 F.3d 1312 (11th Cir. 2001).  But see In re Chevron Corp., 633 F.3d 153.  

35 In re Letters Rogatory From 9th Criminal Division, Regional Court, Mannheim Federal Republic of 

Germany, 448 F.Supp. 786 (S.D. Fla. 1978).  But see In re Grand Jury Proceedings, Doe No. 700, 817 F.2d 1108 

(4th Cir. 1987).   

36 In re Letters of Request From Supreme Court of Hong Kong, 821 F. Supp. 204 (S.D.N.Y. 1993).  But see 

In re Letter Rogatory from Judge Court, Dist. of Montreal, Canada, 523 F.2d 562 (6th Cir. 1975). 

37 Al Fayed v. U.S., 210 F.3d 421 (4th Cir. 2000). 

38 In re Request of Oric, 2004 WL 2980648 (N.D. Ill. 2004).  But see Chevron Corp. v. Berlinger, 629 F.3d 

297 (2d Cir. 2011). 
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APPENDIX A 

 

 

 

28 U.S. Code § 1782  

Assistance to foreign and international tribunals and to litigants before such tribunals 

(a) The district court of the district in which a person resides or is found may order 

him to give his testimony or statement or to produce a document or other thing for 

use in a proceeding in a foreign or international tribunal, including criminal 

investigations conducted before formal accusation. The order may be made 

pursuant to a letter rogatory issued, or request made, by a foreign or international 

tribunal or upon the application of any interested person and may direct that the 

testimony or statement be given, or the document or other thing be produced, before 

a person appointed by the court. By virtue of his appointment, the person appointed 

has power to administer any necessary oath and take the testimony or statement. 

The order may prescribe the practice and procedure, which may be in whole or part 

the practice and procedure of the foreign country or the international tribunal, for 

taking the testimony or statement or producing the document or other thing. To the 

extent that the order does not prescribe otherwise, the testimony or statement shall 

be taken, and the document or other thing produced, in accordance with the Federal 

Rules of Civil Procedure. 

A person may not be compelled to give his testimony or statement or to produce a 

document or other thing in violation of any legally applicable privilege. 

(b) This chapter does not preclude a person within the United States from 

voluntarily giving his testimony or statement, or producing a document or other 

thing, for use in a proceeding in a foreign or international tribunal before any person 

and in any manner acceptable to him. 


