
 

 
 
 
 
 
 
 
 
 
 
 

 

REGULATORY UPDATES 

AND MARINE 

SECURITY 
 
 
 
 

Bryant Gardner 



 

 

 

CHARTING 2007 WASHINGTON 
Regulatory Updates & Marine Security 

 
 
 
 

Presentation Before the 

United States Maritime Law Association 

 
Fall 2007 

 
 
 
 

Bryant E. Gardner
1
 

Winston & Strawn, LLP 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

1                    
Associate, Winston & Strawn LLP, Washington, D.C.; Tulane Law School, J.D., 2000.   The author 

expresses his gratitude to Karen Tsai, Georgetown Law School, J.D., 2008,   for all her assistance preparing this 

article, and to Constantine G. Papavizas, George Washington University Law Center, J.D. 1984, for all his practical 

guidance and insight. 



 

TABLE OF CONTENTS 
 

I. Introduction .................................................................................................................... 1 

II. Marine Security .............................................................................................................. 1 
A. Safety and Accountability for Every Port (―SAFE Port‖) Act .............................. 1 

B. Transportation Worker Identification Credential Program (―TWIC‖) ................... 1 
C. Container & International Supply Chain Security ................................................ 3 

D. Maritime Facility Security Plans.......................................................................... 5 
E. Maritime Domain Awareness & the America‘s Waterway Watch Program.......... 6 

F. Merchant Mariner Credentials Improvement Act ................................................. 8 
G. Amendments to Sentencing Guidelines and PATRIOT Act Reauthorization ........ 8 

H. Committee on Foreign Investment in the United States & DP World ................... 8 
I. LNG Security .................................................................................................... 10 

J. Smuggling of Aliens......................................................................................... . 10 
III. MARAD & Coast Guard Administrative Changes......................................................... 10 

A. Coast Guard ...................................................................................................... 10 
B. MARAD .......................................................................................................... . 12 

IV. Deepwater.................................................................................................................... . 13 
V. Marine Safety ............................................................................................................... 14 

A. Coast Guard Alternative Compliance Program Rulemaking............................... 14 
VI. Environmental Measures ............................................................................................... 15 

 A. 
B. 

Implementation of MARPOL Annex VI ............................................................ 15 
Other Proposals to Reduce Marine Air Pollution ............................................... 16 

C. EPA Marine Diesel Rule ................................................................................... 17 

D. 

E. 

Invasive Species & Ballast Water Management ................................................. 17 

The Delaware River Protection Act ................................................................... 19 

F. 

G. 

Oil Pollution Prevention and Response .............................................................. 19 

NPDES Permits for Vessel Discharges .............................................................. 20 

 
VII. 

H. 

Jon 

Clean Water Restoration Act ............................................................................ . 20 

es Act ...................................................................................................................... 21 

 A. 

B. 

Vessel Rebuilding ............................................................................................. 21 

Short Sea Shipping ............................................................................................ 22 

 C. 

D. 

Hurricane Waivers............................................................................................. 23 

Anchor Handling and Offshore Service Vessels................................................. 23 

 
VIII. 

E. 

Ma 

LNG Vessels .................................................................................................... . 25 

ritime Security Program (―MSP‖) ............................................................................ 25 

 A. 

B. 

Maintenance & Repair Reimbursement Program ............................................... 25 

Transferability of MSP Agreements................................................................... 26 

 
IX. 

C. 

U.S 

Mortgagee Reporting ........................................................................................ . 26 

. Flag Vessel Crewing ............................................................................................ . 27 

 A. 

B. 

LNG Tanker Crewing ........................................................................................ 27 

Riding Gangs.................................................................................................... . 27 

 
X. 

C. 

Ta 

Passenger Vessel Manning ................................................................................ 28 

x Provisions .............................................................................................................. 28 

 A. 

B. 

Exclusions from Gross Income of Foreign Corporations .................................... 28 

Tonnage Tax ..................................................................................................... 28 



 

C. Short Sea Shipping Tax Proposal....................................................................... 29 

XI. Protection of Seafarers ................................................................................................. . 29 
XII. Elimination of Jurisdiction Over Maritime Government Contract Disputes in the District 

Courts ........................................................................................................................... 29 
XIII. Looking Ahead ............................................................................................................. 30 



 

 
 

 
I. Introduction 

 
The 110th Congress represents a sea change, with Democratic leadership taking the 

wheel for the first time in twelve years.  When there is a change of power, the new leadership 

tends to float a raft of new proposals, and to put its stamp on existing proposals.   So far, the 

110th Congress appears to be sailing that course. 
 

Security and the environment continue to be high priorities for both Congress and the 

Coast Guard.  Indeed, many believe that the recent trend has been for the Coast Guard to 

emphasize its post-9/11 security role at the expense of so-called ―legacy‖ marine safety functions 

such as vessel documentation and inspection.   With the Coast Guard‘s increased focus on 

homeland  security,  some  in  Washington have  been  calling  for  a  transfer of  marine  safety 

functions to a new civilian agency—a change the Coast Guard vigorously opposes.  Although the 

U.S. Maritime Administration (―MARAD‖) appears to be positioned to assume any functions 

jettisoned by the Coast Guard, Congress seems hesitant to put regulatory and promotional 

functions under the same roof. 
 
 

 
II. Marine Security 

 

 
A. Safety and Accountability for Every Port (“SAFE Port”) Act 

 

The 109th Congress enacted the SAFE Port Act on October 13, 2006.
2   

This Act sought 
to improve maritime and cargo security, and also dealt with the Maritime Transportation Security 

Act of 2002 (―MTSA‖).
3    

In addition, the Act authorized $400 million in annual port security 
grant funding for the next five years, although it does not guarantee appropriations.  Fiscal Year 
(―FY‖) 07 appropriations included $567 million for the Port Security Grant Program, Transit 
Security Grant Program, and Emergency Management Performance Grant Program, which on 
August 16, 2007, the Department of Homeland Security announced had been supplemented by 

an additional $260 million.
4
 

 
 

B. Transportation Worker Identification Credential Program (“TWIC”) 
 

MTSA directed the Secretary of Transportation to implement a system of transportation 

security  cards  to  be  issued  to  all  persons  seeking  access  to  facilities  and  vessels,  with 
 

 
 

2 
Security and Accountability for Every Port Act, Pub. L. No. 109-347, 120 Stat. 1884 (2006) (hereinafter, 

―SAFE Port Act‖). 
3 

The  Maritime  Transportation  Security  Act  of  2002,  Pub.  L.  No.  107-295,  116  Stat.  2064  (2002) 

(hereinafter, ―MTSA‖). 
4 

U.S. DEPARTMENT OF HOMELAND SECURITY, DHS ANNOUNCES ADDITIONAL $260 MILLION IN SUPPLEMENTAL 

GRANTS FUNDING (Aug. 16, 2007), available at http://www.dhs.gov/xnews/releases/pr_1187294574562.shtm (press 

release). 

http://www.dhs.gov/xnews/releases/pr_1187294574562.shtm(press
http://www.dhs.gov/xnews/releases/pr_1187294574562.shtm(press
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implementing regulations required  by  January  1,  2007.
5      

Persons  without TWICs  must be 

escorted through any secure area of a vessel or facility. 
 

The Act requires that all persons holding valid merchant mariner credentials as of the 

date of enactment are to be issued cards by January 1, 2009 under the new law,
6 

and under Coast 
Guard implementing guidance, vessels and facilities must be in compliance with TWIC 

regulations no later than September 25, 2008.
7
 

 

The Transportation Security Administration (―TSA‖) estimated that between 750,000 and 

1.5 million workers will require TWICs.
8  

The SAFE Port Act provides for implementation at the 

top 10 priority U.S. ports by July 1, 2007, the next 40 by January 1, 2008, and the remainder by 

January 1, 2009.
9   

The schedule is ambitious, and it remains to be seen whether 2008 and 2009 

deadlines will be met, particularly in light of the failure to meet the first deadline. 
 

The TWIC program has ignited significant controversy in the industry and has been 
plagued by delays, missed deadlines, and technological shortcomings. Some commentators have 
opined that the wellhead of the program‘s shortcomings is that it focuses too narrowly on 
transportation workers that come back to the same facility every day, as opposed to casual 
laborers, mariners, truck drivers, and other mobile workers, causing a serious underestimation of 

the number of cards and readers that will be required.
10

 

 
The TWIC program has also been criticized for its adoption of Federal Information 

Processing Standard, FIPS 201-1 instead of the internationally accepted International Civil 

Aviation Organization (―ICAO‖) standard.
11 

Critics assert the incompatibility will hamper U.S. 
efforts to monitor foreign seafarers, the efforts of crews to monitor port workers on their own 

ships, and the ability of foreign ports to monitor U.S. seafarers without simply restricting them to 

their ships.
12

 

 
There have been other contentious issues with the TWIC program, to be sure.   Citing 

cost, operators of tugs and other small vessels protested requirements to place readers on their 
vessels, and the SAFE Port Act therefore includes a threshold exemption for crew, to be 

determined by the Coast Guard.
13   

There has been sometimes heated debate about what kinds of 

offenses will disqualify applicants for TWICs, and the law saddles the Coast Guard with the 

definitional burden.
14    

While unions have fought to ensure that their members‘ livelihoods are 
not threatened by minor disqualifying offenses, other interests, led by Senator Jim DeMint (R- 
S.C.) have worked to tighten the list of offenses and bar felons from holding TWICs.  Lastly, 

 

 
5 MTSA, § 102, 116 Stat. at 2068-84.  See also SAFE Port Act, § 104, 120 Stat. at 1888-91. 
6 SAFE Port Act, § 104, 120 Stat. at 1888-91. 
7 

U.S. COAST GUARD, GUIDANCE FOR THE IMPLEMENTATION OF TRANSPORTATION WORKER IDENTIFICATION 

CREDENTIAL (TWIC) PROGRAM IN THE MARITIME SECTOR, NAVIGATION AND VESSEL INSPECTION CIRCULAR NO. 

03-07 (July 2, 2007). 
8 

See Mike Rodriguez, TWIC Should Employ International Standards and Preempt State & Local Access 

Cards at 6, THE PROPELLER CLUB QUARTERLY (Summer 2007). 
9 SAFE Port Act, § 104,120 Stat. 1888-91. 
10 Rodriguez, supra at 6. 
11 Id. 
12 Id. 
13 SAFE Port Act, § 104,120 Stat. at 1888-91. 
14 

Id., § 106, 120 Stat. at 1891. 
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there has been dialogue about how to ensure that new employees can function while they await 

the issuance of a TWIC.   Under the implementing guidance, new employees may obtain 

accompanied access for 30 consecutive days, with another 30 days available with consent of the 

Captain of the Port. 
 

TSA‘s 114-page final TWIC rule took effect on March 26, 2007,
15 

setting out the process 

for issuance and use of the cards.  The rule requires all facilities to restrict access to secure areas 

to persons holding cards, and unescorted access to vessels will require cards by September 25, 

2008.  TWIC cards are intended to be ―smart cards‖ but because readers are not widely available 

yet, they operate primarily through photograph identification. 
 

On July 10, 2007, the United States Coast Guard announced the availability of published 

guidance for the implementation of the TWIC program.
16   

These guidelines are easier to digest 
and are intended to help both Captains of the Port and the maritime industry with implementation 
of the new regulations. The guidance provides information for transportation workers and vessel 

and facility owners/operators on the enrollment process for TWICs, informing personnel of their 
TWIC responsibilities and how to use TWICs for access control and escorting procedures, 

among other things.
17   

Although the guidance does not lay out an implementation schedule, TSA 
and the Coast Guard informed Congress on July 12, 2007 that all enrollment centers in the 
United States will be operating by September 30, 2008.   As discussed below, several current 
proposals for legislation would streamline the TWIC process to prevent burdens duplicative of 
merchant mariner credentialing requirements. 

 
 

C. Container & International Supply Chain Security 
 

The SAFE Port Act also includes provisions to increase container security and prevent 

weapons of mass destruction (―WMDs‖) from entering the United States.
18   

Additional security 
screening measures will apply to all containers entering the U.S. through 22 of the highest 

volume ports by 2008, expanding to other U.S. ports by 2009.
19   

Moreover, the Act requires the 
initiation of a rulemaking to create procedures and standards for container screening within 90 

days of enactment.
20    

Section 123 of the Act requires the development of a random container 
search program based upon empirical scientific research design and, along the same line, § 203 
calls for the development of an Automated Targeting System to identify high risk cargo for 
inspection, which will require the submission of additional information regarding cargo bound 
for the United States. 

 

 
 
 

15 
Transportation Work Identification Credential (TWIC) Implementation in the Maritime Sector; Hazardous 

Materials Endorsement for a Commercial Driver‘s License, 72 Fed. Reg. 3492 (Jan. 25, 2007). 
16 

Transportation  Worker  Identification  Credential  (TWIC)  Implementation  in  the  Maritime  Sector; 

Navigation and Vessel Inspection Circular (NVIC), 72 Fed. Reg. 37,537 (July 10, 2007). 
17 

U.S. COAST GUARD, GUIDANCE FOR THE IMPLEMENTATION OF TRANSPORTATION WORKER IDENTIFICATION 

CREDENTIAL (TWIC) PROGRAM IN THE MARITIME SECTOR, NAVIGATION AND VESSEL INSPECTION CIRCULAR NO. 

03-07 (July 2, 2007). 
18 SAFE Port Act, § 121, 120 Stat. at 1898-99. 
19 Id., § 121(a), 120 Stat. at 1898. 
20 

Id., § 121, 120 Stat. at 1898-99.   See also id., § 232, 120 Stat. at 1916-17 (requiring 100% container 

screening to identify high-risk containers and scanning of high-risk containers so identified). 
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The SAFE Port Act also directs Homeland Security to develop a strategic plan to enhance 
supply chain security and legislates some of the Administration‘s post-9/11 supply chain 
initiatives, including the Customs Trade Partnership Against Terrorism (―C-TPAT‖) and the 

Container Security Initiative (―CSI‖).
21    

CSI requires TSA to identify and examine intermodal 

containers posing a threat before they enter the United States.
22   

Under C-TPAT, transportation 
providers  are  invited  to  provide  additional  information  and  cooperation  to  increase  cargo 
security, in exchange for benefits such as lowered scrutiny and decreased likelihood of disruptive 

cargo searches.
23

 

 
On August 3, 2007, the President signed H.R. 1, the Implementing the 9/11 Commission 

Recommendations  Act  of  2007,
24   

which  requires  electronic  sealing  and  scanning  of  all 

containers prior to loading for shipment to the United States.
25     

The provision requires the 
issuance of temporary implementing regulations within 180 days from the issuance of the report 
required  by  a  container  inspection  pilot  program  under  the  SAFE  Port  Act.    Permanent 
regulations are required within a year from the date of that report. 

 

The 9/11 Commission Recommendations Act of 2007 authorizes appropriations ―as may 

be necessary,‖ and according to the Congressional Budget Office (―CBO‖), the  Act will require 

$21 billion in funding over five years.
26   

Notably, the cost of the electronic seals has not been 

estimated because it would be carried out by the private sector. However, the CBO notes that the 
cost would be over $131 million for 2007, and increase over time, such that it would trigger the 

Unfunded Mandates Reform Act.
27   

In addition, the cost of scanning in-bound containers would 
be $160 million over 5 years, on top of the $140 million annual cost of the existing Container 
Security Initiative (―CSI‖). 

 

Industry and Administration representatives have voiced concern that H.R. 1 is 
unworkable, exceeds U.S. authority, and will hamper the free flow of trade.  The U.S. Chamber 
of Commerce, for example, said the legislation would have ―a crippling effect on global trade, 
without significantly improving security, and would severely disrupt global supply chains and 

impair the free flow of trade.‖
28     

The World Shipping Council also opposed the legislation, 
sharply criticizing the law‘s failure to establish how the container scanning will be done and by 
whom: 

 

It would seem elementary that U.S. legislation requiring every 

container to be scanned before being loaded onto a vessel in a 

foreign port would address the issue of who is to perform this 

activity.  This legislation fails to do so.   It does not require U.S. 

Customs to do this, as it is clearly impossible for U.S. Customs to 

undertake such an activity within the jurisdiction of other foreign 
 

 
21 Id., Subtitle B, §§ 201 & 205, 120 Stat. at 1894-97, 1902-03, & 1906. 
22 Id., § 205, 120 Stat. at 1902-03. 
23 Id., § 211 & 214, 120 Stat. at 1909-10. 
24 Pub. L. No. 110-53, 121 Stat. 266 (2007). 
25 Id., § 1701, 121 Stat. at 489-91. 
26 

CONGRESSIONAL  BUDGET  OFFICE,  COST  ESTIMATE: H.R.  1,  IMPLEMENTING  THE  9/11  COMMISSION 

RECOMMENDATIONS ACT OF 2007 (Feb. 2, 2007). 
27 Id. at 14-15. 
28 

Pike and Fischer, SHIPPING REGULATION, Report No. 07-17 (Aug. 20, 2007). 
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nations.  It does not require foreign governments to do so, as it has 
no such authority. The legislation simply says that containers shall 

be scanned.
29

 

 
A Department of Homeland Security spokesman raised a similar concern in a July 27, 2007 
interview, stating:  ―Congress cannot simply tell the host country what to do.  We have to work 

with the host country and cooperate, and do that well before the operational steps are taken.‖
30

 

Foreign ports and others in the industry have been irked by H.R. 1‘s 100% scanning requirement 

because they view it as an elimination of the preferential status they earned through participation 

in the C-TPAT program. 
 
 

D. Maritime Facility Security Plans 
 

MTSA mandated security plans for certain facilities identified by the Coast Guard as 

facing a risk of involvement in a ―transportation security incident.‖
31    

MTSA required the 
submission of security plans for approval by the end of 2003, and facilities were required to 

operate under those plans no later than July 1, 2004.
32

 

 
The SAFE Port Act contains several clarifications to the facility security plan 

requirements.  Under the Act, the facility security officer must be a U.S. citizen,
33 

and the Coast 
Guard must conduct inspections of each facility security plan at least twice a year (one of which 

must be unannounced).
34    

The new legislation emphasizes that security plans must include 
provisions detailing measures for individuals needing access to secure areas with respect to the 
transportation of intermodal containers, including truck drivers and individuals operating within 

rail facilities.
35   

And under the Act, facility operators must conduct security exercises for high- 

risk areas.
36

 

 

In July 2007, the Coast Guard extended the compliance dates for facilities seeking to 

redefine secure areas in their facility security plans.   A Final Rule Notice issued on July 13, 

2007
37 

explained that the original final rule
38 

required these submissions to be made to the 

appropriate Captain of the Port by July 25, 2007.  However, the guidance issued by the Coast 

Guard, which contained information on eligible facilities and the acceptable definition of ―secure 
 

 
 
 
 

29                  Id. (quoting July 30, 2007 statement of the World Shipping Council). 
30                  Id. 
31                  MTSA, § 102, 116 Stat. at 2068-84. 
32                  33 C.F.R. § 105.115. 
33                  SAFE Port Act, § 102, 120 Stat. at 1888. 
34                  Id., § 103, 120 Stat. at 1888. 
35                  Id., § 102, 120 Stat. at 1888. 
36                  Id., § 115, 120 Stat. at 1897. 
37 

Transportation  Worker  Identification  Credential  (TWIC)  Implementation  in  the  Maritime  Sector; 
Hazardous Materials Endorsement for a Commercial Driver‘s License, 72 Fed. Reg. 38,486 (July 13, 2007) (to be 

codified at 33 C.F.R. pt. 105). 
38                  

Transportation  Worker  Identification  Credential  (TWIC)  Implementation  in  the  Maritime  Sector; 

Hazardous Materials Endorsement for a Commercial Driver‘s License, 72 Fed. Reg. 3492 (Jan. 25, 2007)  (to be 

codified at 33 C.F.R. pts. 101-106, & 125; 46 C.F.R. pts. 10, 12, & 15; 49 C.F.R. pts. 1515, 1540, 1570, & 1572). 
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area,‖ was not issued until July 6, 2007.
39   

Therefore, the Coast Guard provided an extension to 
give facility owners and operators the opportunity to take the Coast Guard‘s guidance into 
account before submitting their revised security plans.   TWIC procedures do not need to be 
incorporated into existing facility and vessel security plans until the next regularly scheduled 

submission, five years from the last plan approval date.
40

 

 

Since 9/11, seamen have often been unfairly confined to their vessels at U.S. ports, and 

denied shore leave by facilities owners wary of permitting access to aliens not employed or 

credentialed by the facility.  This is particularly true in petroleum terminals and other terminals 

handling hazardous materials.  In some instances, crew have been denied the simple privilege of 

visiting a payphone located on the pier to call their families. Section 306 of the House version of 

the FY 08 Coast Guard Authorization Act, H.R. 2830, would require facility security plans to 

incorporate a system whereby seamen and seamen‘s welfare organizations can transit through the 

facility to the vessel, free of charge. 
 

The Senate version of the FY 08 Coast Guard Authorization Act would legislatively 

establish a facility security program akin to the successful C-TPAT program.
41    

Moreover, the 
proposal would permit independent, third-party entities to certify foreign ports‘ compliance with 
International Ship and Port Facility code standards.   Critics have questioned the wisdom of 

permitting private contractors to perform this function, citing security risks. 
 
 

E. Maritime Domain Awareness & the America’s Waterway Watch Program 
 

In the wake of September 11th and the Coast Guard‘s transfer to Homeland Security, the 

agency took a fresh look at maritime security, and realized that the government really does not 

have a clear, unified picture of what is happening in the U.S. maritime domain.  To address this, 

the Coast Guard, in partnership with the Navy and other agencies, developed the Maritime 

Domain Awareness (―MDA‖) initiative.  Conceptually, MDA involves the collection, synthesis, 

and dissemination of intelligence and information provided from U.S. government agencies, joint 

forces, international coalition partners and forces, and commercial entities.  The information 

collected from these sources will be synthesized together to create a comprehensive common 

operating picture (―COP‖) that will be distributed to individuals with access to classified data. 

Through the COP, authorities will be able to monitor vessels, cargo, people, and areas of interest, 

as well as access relevant databases and collect, analyze, and distribute important information. It 

is  hoped that  through this  information sharing process,  it  will  be  possible to  identify and 

neutralize threats as early as possible.   Additionally, MDA will operate as a key enabler for 

various security programs such as the CSI, Proliferation Security Initiative, and sanctions 

enforcement. 
 

In furtherance of MDA, the Coast Guard appeals to the American public for help through 

America‘s Waterway Watch (―AWW‖), a maritime version of ―be on the lookout for suspicious 

packages.‖   AWW is described as a national public awareness program centered around the 
 

39 
U.S. COAST GUARD, GUIDANCE FOR THE IMPLEMENTATION OF TRANSPORTATION WORKER IDENTIFICATION 

CREDENTIAL (TWIC) PROGRAM IN THE MARITIME SECTOR, NAVIGATION AND VESSEL INSPECTION CIRCULAR NO. 

03-07 (July 2, 2007). 
40 Id. at 40. 
41 

S. 1892, § 802, 110th Cong. (2007). 
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participation of people who live, work, or play on or near the water, being aware of any 

suspicious activity that could threaten homeland security.  The program encourages individuals 

to be sensitive to any unusual events, objects, or people they may encounter around ports, 

marinas, docks, riversides, or beaches, and to report any suspicious activities to the Coast Guard 

National Response Center and other appropriate law enforcement agencies.  One controversial 

aspect of AWW has been reporter‘s immunity.   Some have questioned whether this promotes 

racial  and  cultural  profiling.     Recognizing  the   importance  of   MDA   and  the   AWW, 

Representative Gus Bilirakis (R–FL) introduced a resolution in the House of Representatives to 

support the goals of AWW and encourage public participation in the program in order to increase 

maritime security awareness.
42

 

 

One of the key features of MDA has been earlier knowledge of approaching vessels. 
Central to achieving earlier knowledge is Long Range Vessel Tracking (―LRVT‖).  Current 
technology, such as the Global Maritime Distress and Safety System, provides a means for 
tracking vessels, but the Coast Guard has not yet implemented a system, preferring to develop a 
global system through the International Maritime Organization (―IMO‖).  In the SAFE Port Act, 
Congress directed the Coast Guard to issue regulations establishing and implementing an LRVT 

system by April 1, 2007.
43    

Additionally, the Coast Guard and Maritime Transportation Act 
(―CGMTA‖) of 2006 directed the development of a pilot program for tracking up to 2000 vessels 

using satellite technology and authorizing $4 million per year to carry out the program.
44  

Section 

419 of the Act provides a grant for the development of a device that integrates a Class B 

Automatic Identification System transponder with a wireless maritime data service approved by 

the Federal Communications Commission. 
 

In a press release issued April 3, 2007, the Coast Guard announced that it had met the 

April 1 deadline to track all large commercial vessels within U.S. waters.
45    

In addition, the 
Coast Guard stated that the IMO is developing a long-range identification and tracking system 
that would provide an unclassified system for tracking over 40,000 ships worldwide by the end 
of 2008.  This would permit the U.S. to obtain tracking information from ships operating within 

1000 nautical miles of the coast. 
 

LRVT initiatives have spurred a frenzy of lobbying activity by the marine exchanges. 

The exchanges already perform this function, to some extent, by publishing the worldwide 

locations  of  cargo  vessels  and  tracking  data  relevant  to  each  vessel.    The  exchanges  are 

concerned that a central, federally funded LRVT program could marginalize or make their 

services obsolete.   Therefore, they have encouraged a program based on their services.   It 

remains to be seen what role, if any, they will play in whatever LRVT system is finally adopted. 
 

 
 
 
 
 
 
 

42 H.R. Res. 549, 110th Cong. (2007) (unenacted). 
43 

SAFE Port Act, § 107, 120 Stat. at 1891. 
44 Coast  Guard  and  Maritime  Transportation  Act of  2006,  §  404,  Pub.  L.  No.  109-241,  120  Stat.  516 

(hereinafter, ―CGMTA 2006‖). 
45 

UNITED STATES COAST GUARD, COAST GUARD MEETS SAFE PORT ACT DEADLINE (Apr. 3, 2007) (press 
release). 
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F. Merchant Mariner Credentials Improvement Act 
 

Representative Steve LaTourette (R-OH) introduced H.R. 1605, the Merchant Mariner 

Credentials Improvement Act, in late March 2007.   The bill aims to streamline the merchant 

mariner licensing process and reduce the regulatory burden for mariners. It would make licenses 

valid for five-year periods, renewable in advance for additional periods of the same length. 

Furthermore, the proposal would prohibit the Coast Guard from charging fees for credentials not 

issued or denied within 30 days of application, prohibit duplicative fingerprinting for both TWIC 

and merchant mariner credentials, establish an interim licensing process for newly hired seaman 

on tugs and offshore vessels, permit one-year extensions for merchant mariner credentials if 

needed to eliminate processing backlogs, and make license renewals effective on the date that the 

previous license expires.  The legislation would also require studies to address the shortage of 

merchant mariners and further refine the credentialing process. 
 

As of this writing, the bill awaits consideration by the House Transportation and 

Infrastructure Committee. The most recent version of the FY 08 Coast Guard Authorization Act, 

H.R. 2830, would include similar provisions. 
 
 

G. Amendments to Sentencing Guidelines and PATRIOT Act Reauthorization 
 

The United States Sentencing Commission (―USSC‖) promulgated several amendments 

to the sentencing guidelines and commentary, to take effect on November 1, 2007.
46    

The 
amendments largely involve the USA PATRIOT Improvement and Reauthorization Act of 2005 

(―PATRIOT Reauthorization Act‖)
47 

and the Department of Homeland Security Appropriations 

Act for FY 07.
48      

The amendments address new offenses created by the PATRIOT 
Reauthorization Act, which include crimes dealing with mining of U.S. navigable waters and 
violence against maritime navigational aids. 

 
A new offense in the PATRIOT Reauthorization Act involves the placement of a 

dangerous device or substance in the water that is likely to destroy or damage ships or interfere 

with maritime commerce.
49  

In addition, §§ 2K1.4(a)(1) and (a)(2) are amended to add an offense 

for the destruction or attempted destruction of a vessel maritime facility or such vessel‘s cargo.
50

 

Finally, the USSC amendments added a new base offense involving the destruction or tampering 

with aids to maritime navigation. 
 
 

H. Committee on Foreign Investment in the United States & DP World 
 

The Committee on Foreign Investment in the United States (―CFIUS‖) originated during 

the Ford  Administration as  an  executive branch process  to prevent technology transfers to 
 

46 
Notice of Submission to Congress of Amendments to the Sentencing Guidelines effective November 1, 

2007, 72 Fed. Reg. 28,558 (May 21, 2007). 
47 

USA PATRIOT Improvement and Reauthorization Act of 2005 (―PATRIOT Reauthorization Act‖), Pub. 

L. No. 109-177, 120 Stat. 192 (2006). 
48 

Department of Homeland Security Appropriations Act of 2007, Pub. L. No. 109-295, 120 Stat. 1355 

(2006). 
49 

18 U.S.C. § 2282A. 
50 

The definition for these terms will be derived from Title 33 of the Code of Federal Regulations. 
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foreign entities presenting a threat to the national security of the U.S.
51   

CFIUS operates out of 
the Treasury Department and involves several federal agencies.  In 1988, Congress enacted the 

―Exon-Florio‖ provision
52 

which amended the Defense Production Act
53   

to make CFIUS subject 
to congressional oversight. 

 
Exon-Florio, as originally enacted, gave the President authority to block proposed foreign 

acquisitions threatening national security.
54    

However, under this mandate, CFIUS focused on 
defense  production   factors  such   as   national  defense  production  requirements  and   the 
consequences of transferring military equipment technology to nationals that support terrorism 

instead of considering acquisitions of domestic U.S. infrastructure (ports, transportation assets, 
etc.).     To  fix  this  oversight,  in  1992  Congress  amended  Exon-Florio  with  the  ―Byrd 
Amendment,‖ which requires CFIUS to investigate proposed acquisitions where the purchaser is 
controlled by or acting on behalf of a foreign government and the transaction could affect 

national security.
55

 

 

In 2006, CFIUS came unexpectedly into the public eye with news that Dubai Ports World 

(―DP World‖) had purchased a group of U.S. ports.  Because DP World is owned by the Emirate 

of Dubai, concerns arose about the acquisition of interests in various terminals by a Middle 

Eastern government with alleged connections to terrorism.  Congress stepped-in and asked for a 

review of the manner in which foreign transactions were being evaluated by CFIUS and 

discovered that the DP World transaction had not been subject to a formal investigation, thereby 

violating the Byrd Amendment. 
 

In response to the fallout from the DP World case, Members of the 109th Congress 
introduced over two dozen bills reforming CFIUS, one of which was scheduled for conference 
committee but was never signed into law.  However, when the 110th Congress convened, it took 
up the issue of CFIUS reform and on July 18, 2007, the Foreign Investment and National 

Security Act of 2007 was presented to President Bush for consideration.
56

 

 

Signed into law on July 26, 2007, the Foreign Investment and National Security Act of 

2007
57 

establishes CFIUS by statute and provides Congress with increased oversight of its 

activities.  Additionally, the legislation would require full-blown national security investigations 

of bids by state-owned companies, restrict investment in ―critical infrastructure‖ and formalize 

the role of the national intelligence director in such reviews.  Time will tell whether there is any 

truth to critics‘ complaints that the legislation will chill foreign investment in the United States. 
 
 
 
 
 
 

 
51 Executive Order No. 11,858(b), 40 Fed Reg. 20,263 (May 7, 1975). 
52 

The Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 100-418, § 5021, 102 Stat. 1107 (1988) 

(amending § 721 of the Defense Production Act of 1950). 
53 50 U.S.C. App. § 2170. 
54 The Omnibus Trade and Competitiveness Act of 1988, 100-418, § 5021 102 Stat. 1107. 
55 

National Defense Authorization Act for Fiscal Year 1993, Pub. L. No. 102-484, § 837(a), 106 Stat. 2315, 

2463 (1993) (amending § 721 of the Defense Production Act of 1950). 
56 H.R. 556, 110th Cong. (2007). 
57 

Pub. L. No. 110-49, 121 Stat. 246 (2007). 
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I. LNG Security 
 

 
A February 2007 GAO report raised concerns regarding the ability to provide adequate 

security for the expected increase in LNG vessels and terminals, suggesting that the Coast Guard 

lacks the required assets.
58    

In response, the FY 08 Coast Guard Authorization Act includes 

provisions detailing new maritime security requirements for LNG vessels.
59   

It clarifies that the 
Coast Guard shall be responsible for providing security around LNG vessels entering U.S. ports. 
The provision also requires that, as  part of  their facility security plans, operators of  LNG 
terminals in the U.S. must provide assets that can be used by the Coast Guard to provide marine 

patrols around LNG terminals and vessels.   Interestingly, the bill states that the security 

arrangements for an onshore LNG terminal, as part of its facility security plan, may not be based 

upon the provision of security by a state or local government.  And, as discussed in more detail 

below, recent legislation encourages the use of U.S. Flag LNG vessels and U.S. crews, citing 

security needs. 
 

 

J. Smuggling of Aliens 
 

 

Chapter 707 of the FY 08 Coast Guard Authorization Act, S. 1892, would impose stiff 

new criminal penalties on vessels that knowingly bring unlawful aliens into the United States, 

including imprisonment and criminal forfeiture. It would be an affirmative defense if the alien is 

a stowaway or was brought onto the vessel to save life and the Coast Guard was timely informed 

of the rescue. 
 
 
 

III.      MARAD & Coast Guard Administrative Changes 
 

 
A. Coast Guard 

 
1. Coast Guard reorganization 

 
The Coast Guard reorganized itself, creating new numerically designated divisions and 

abandoning the old alphanumeric codes.   This reorganization is not intended to have any 

substantive effect on the regulated public and the Coast Guard has said the purpose is to 

acknowledge internal changes resulting from sector realignment.  The Coast Guard‘s system of 

sectors provide unified control and command for conducting its mission objectives in the sector‘s 

assigned Area of Responsibility (―AOR‖).  The amendments stemming from the reorganization 

deal with sector boundaries, marine inspection zones, and Captain of the Port zones, reporting 
 
 
 
 
 
 
 

58 
GOVERNMENT ACCOUNTABILITY OFFICE, MARITIME  SECURITY:   PUBLIC  SAFETY  CONSEQUENCES OF  A 

TERRORIST ATTACK ON A TANKER CARRYING LIQUID NATURAL GAS NEED CLARIFICATION, GAO 07-316 (Feb. 

2007). 
59 

H.R. 2830, § 328, 110th Cong. (2007). 



- 11 -  

relationships between the various field units, and the identity of field units overseeing certain 

issues.
60

 

 

On July 17, 2007, the Coast Guard established the Deployable Operations Group, which 

aligns all Coast Guard deployable, specialized forces under the unified, single command of Rear 

Admiral Thomas Atkin.   The group acts to combine specially trained and equipped maritime 

homeland security forces throughout the Coast Guard so that they can be quickly deployed 

anywhere and anytime needed.  These specialized forces consist of about 3000 Coast Guard 

personnel from twelve Maritime Safety and Security Teams, two Tactical Law Enforcement 

Teams, the Maritime Security Response Team, eight Port Security Units, three National Strike 

Teams, and the National Strike Force Coordination Center.
61   

And as a little lagniappe, the Coast 

Guard reschristened their ―law specialists‖ as ―judge advocates‖ further aligning the agency with 

the other armed services.
62

 

 

Many industry observers have complained that this reorganization underscores the 

perceived neglect of the Coast Guard‘s traditional commercial marine safety functions in favor 

of its homeland security role. 
 

2. Removal of commercial marine safety to another agency 
 

On August 2, 2007, the Subcommittee on Coast Guard and Maritime Transportation of 

the House Committee on Transportation and Infrastructure conducted an oversight hearing on the 

Coast Guard‘s Marine Safety program.  Subcommittee Chairman Elijah E. Cummings (D-MD) 

has stated that the hearing aimed to assess whether the Coast Guard still has the resources, 

experience,  and  expertise  to  implement  effectively  the  nation‘s  marine  safety  program,  or 

whether  the  Coast  Guard  can  no  longer  cope  with  its  numerous  missions.     Industry 

representatives opined that the Coast Guard‘s heightened focus on security has caused it to 

neglect marine safety, and recommended that these functions be moved out of the Coast Guard 

and assigned to a civilian agency.  The subcommittee considered whether leadership in marine 

safety lacks adequate background and expertise in that area.  Additionally, representatives of the 

regulated community lamented what they perceived as atrophy of the Coast Guard‘s marine 

safety expertise.  As of this writing, it remains to be seen whether new legislation will be 

introduced to strip the Coast Guard of its marine safety functions 
 

3. Coast Guard ALJs under fire 
 

An article in the Baltimore Sun on June 24, 2007 raised serious questions about the 
system of Coast Guard‘s administrative law judges and their impartiality in hearing cases on the 

credentialing of mariners.
63   

In the article, a former ALJ revealed, among other things, that the 
Chief ALJ had directed her to rule for the Coast Guard. 

 
 
 

60 
Coast  Guard  Sector,  Marine  Inspection  Zone,  and  Captain  of  the  Port  Zone  Structure;  Technical 

Amendment, 72 Fed. Reg. 36,316 (July 2, 2007) (to be codified at 33 C.F.R. Pts. 3, 20, 100, 104, 110, 125, 151, 

160, 162, & 165; 46 C.F.R. pts. 1, 2, 4, 5, 16, 28, 45, 50, 67, 115, 122, 153, 169, 170, 176, & 185). 
61 

UNITED STATES COAST GUARD, COAST GUARD ESTABLISHES DEPLOYABLE OPERATIONS GROUP (July 17, 

2007) (press release). 
62 CGMTA 2006, § 218, 120 Stat. 516, 526. 
63 

Robert Little, ―Justice Capsized?‖, BALTIMORE SUN (June 24, 2007). 
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On July 31, 2007, the Subcommittee on Coast Guard and Maritime Transportation of the 

House Committee on Transportation and Infrastructure conducted an oversight hearing on the 

Coast Guard‘s Administrative Law System.   Union representatives, former ALJs, and several 

Coast Guard officers testified regarding the impartiality of the Coast Guard‘s ALJs.  Thus far, 

there has been no legislative action, although the Coast Guard has pledged to look into the issue. 
 

4. Establishment of ombudsman 
 

Making a tack toward customer service, the FY 08 Coast Guard Authorization Act, H.R. 

2830, would establish ―District Ombudsmen.‖ Under the proposed legislation, each Coast Guard 

operational district would have such an ombudsman to serve as a liaison with the regulated 

community for dispute resolution, assigning priority to those grievances which the Coast Guard 

views as posing the greatest likelihood of harm. 
 

5. Establishment of e-filing at NVDC 
 

Older maritime lawyers will recall the days when documentation filings for a transaction 

were required to be done in person  at the vessel‘s home port Coast Guard office.   These 

functions were later consolidated in the National Vessel Documentation Center (―NVDC‖) in 

Falling Waters, West Virginia.  However, filings have remained either in person or by facsimile 

with follow-on original document transmission. 
 

On August 2, 2007, the Coast Guard published a ―direct final rule; request for comments‖ 

establishing electronic filing for vessel documentation.
64  

The rule will eliminate the requirement 
to provide certain original documents and eliminate additional fee for filing by facsimile.  The 
rule will become effective October 31, 2007 barring an adverse comment to the August 2 notice. 

 
 

B. MARAD 
 

MARAD issued a press release on April 9, 2007 announcing that it is reorganizing into 

four core functional units.  The Office of Intermodal Systems Development will focus on the 

nation‘s waterway transportation system and will oversee activities such as congestion mitigation 

projects, port development, shipper and carrier outreach, marine highway projects, and passenger 

industry development.  The Office of Environment and Compliance will address the regulatory 

and compliance challenges facing the maritime community, especially in the subjects of security, 

safety, the environment, and research and development.  The Office of Business and Workforce 

Development will conduct MARAD‘s current U.S. industry promotional activities involving 

marine insurance, export initiatives for U.S. maritime entities, cargo preference, marine and 

shipyard financing, shipyard and shipbuilding development, etc.  Lastly, the Office of National 

Security will operate assets for the Department of Defense, and plan for emergency sealift. 

MARAD will also be establishing a series of gateway offices throughout the country. 
 

Some in the industry have opined that these changes further deemphasize MARAD‘s 

traditional U.S. flag promotional programs in favor of flashier new initiatives, such as Marine 

Highways or the role of MARAD assets in support of disaster events such as Hurricane Katrina. 

Lastly, the draft FY 08 Transportation Authorization Report chastises MARAD for undertaking 
 

64 
Vessel Documentation; Recording of Instruments, 72 Fed. Reg. 42,310 (Aug. 2, 2007). 
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the reorganization while failing to notify or brief the Committee on Appropriations in 

contravention of law. 
 
 

 
IV.      Deepwater 

 
The Integrated Deepwater Systems Program (―Deepwater‖) is a 25-year, $24 billion 

program launched in the 1990s to renew and revitalize the U.S. Coast Guard‘s aging fleet of 

ships and aircraft.   Building contracts were signed in 2002, and five years later, the program 

finds itself adrift and in hot water. 
 

In 2005, the Coast Guard halted plans to lengthen each of its 110-foot patrol boats by 13 

feet after engineering faults were discovered.
65    

In November, Commandant Thad W. Allen 
deemed the eight patrol boats already lengthened too dangerous to use.   The vessels are now 
headed for permanent decommissioning.   Additionally, the flagships of Deepwater, the eight 

state-of-the-art, 418-foot National Security Cutters, have structural flaws that will likely shorten 

their projected service life and require costly repairs.  Lastly, the Coast Guard cancelled a $600 

million contract to build the first 12 of 58 fast cutters because they were found to be overweight 

and plagued with design disappointments. 
 

Critics have suggested two main problems with Deepwater.
66   

First, the Coast Guard did 

not proceed incrementally, but instead aimed to create a ―system-of-systems,‖ building scores of 

new  cutters,  small  boats,  manned  and  unmanned  aircraft  all  with  complementary 

communications and electronics systems.   Second, the Coast Guard did not cultivate the in- 

service capability to run the program, but placed the program almost wholly within the hands of 

two outside contractors, Northrop Grumman and Lockheed Martin, who were asked to run the 

program as  a joint  venture.   These contractors did not keep the Coast Guard  informed of 

problems with the program, such as failures in initial procurements, cutter-expansions, and other 

performance failures uncovered by the Department of Homeland Security‘s Inspector General. 
 

On April 17, 2007, in an effort to correct its past mistakes, the Coast Guard resumed 

control of Deepwater from the contractors.  The contract itself is under investigation by the 

Department of Justice. 
 

Congress has expressed its dissatisfaction with the management of the Deepwater 

program, viewing the program as a waste of taxpayer funds.  Proposals to fix the program have 

tended to promote taking the program away from the joint contractors, Northrop Grumman and 

Lockheed Martin, and returning management to the Coast Guard itself. 
 

Senators Maria Cantwell (D-WA) and Olympia Snowe (R–ME) introduced S. 924 on 

March 20, 2007, which would require an outside review of all Deepwater assets for which 

contracts have  not  been  issued  and  require the  Coast Guard  to  report to  Congress  before 

awarding any new contracts. The bill reported out of Committee on April 25, 2007. 
 
 
 

65 
Additionally,  §  408  of  CGMTA  2006  imposed  numerous  requirements  to  report  to  the  relevant 

congressional committees regarding Deepwater‘s progress. 
66 

See, e.g., The Coast Guard:  In Deepwater, THE ECONOMIST (Apr. 19, 2007). 
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In the House, Representative Elijah Cummings (D–MD) introduced H.R. 2722, which 

also called for the restructuring of Deepwater.  Under H.R. 2722, a private firm would be 

prohibited from acting as Deepwater‘s lead system integrator, which is responsible for procuring 

and integrating new assets for the program.  However, this prohibition does not take effect 

immediately – the private consortium would be allowed to continue operating for the next few 

years until the Coast Guard has the personnel and expertise to act as lead system integrator. 

Although   Cummings  had   originally  proposed   a   Coast   Guard   takeover  in   two   years, 

Representative Steven LaTourette (R-OH) argued that the Coast Guard needed more time to 

incorporate the procurement expertise needed to effectively operate as the program‘s general 

contractor.  Under an amendment by Gene Taylor (D-MS), the bill would also permit the Coast 

Guard to draw upon the Navy‘s procurement experience in carrying out Deepwater. Lastly, H.R. 

2830, the Coast Guard Authorization Act, would authorize $1 billion for Coast Guard acquisition 

and construction for FY 08, including $837 million for Deepwater.
67   

The bill passed the House 
on July 31, 2007 and awaits action by the Senate as of this writing. 

 

Lastly, but not least among the Deepwater reform efforts, H.R. 1585, an FY 08 Defense 

Authorization  Act,  would  prohibit  the  use  of  ―Lead  Systems  Integrators,‖  requiring  an 

acquisition workforce to accomplish ―inherently governmental functions‖ in procurement. 
 

 

V.        Marine Safety 
 

 

A. Coast Guard Alternative Compliance Program Rulemaking 
 

In 1995, the Coast Guard launched its Alternative Compliance Program (―ACP‖) pilot in 

an effort to harmonize domestic and international marine safety and environmental protection 

standards.  Under the ACP, owners and operators of eligible vessels were permitted to request 

inspections by an authorized classification society.  The initial pilot applied only to the American 

Bureau of Shipping.   However, the program has worked well and therefore the Coast Guard 

issued a Notice of Proposed Rulemaking on May 22, 2007, proposing to amend the vessel 

inspection regulations  to  expand  the  ACP.
68      

The  proposed  rule  would  update  the  list  of 
certificates the Coast Guard issues, add passenger vessel safety certificates and high-speed craft 

safety certificates to those issued by classification societies, incorporate Coast Guard policy 

regarding eligibility of classification societies participating in the ACP, recognize classification 

societies other than the American Bureau of Shipping, and expand the ACP to include 

oceanographic vessels. 
 

The comment period ended on July 23, 2007.  If the proposed rules are implemented in 

the future, the ACP should reduce the regulatory burden on the maritime industry while 

maintaining high levels of safety and also provide increased flexibility in the construction and 

operation of U.S. flag vessels.  As of this writing, the agency has not yet promulgated its final 

rule. 
 

 
 
 

67 
Coast Guard Authorization Act for Fiscal Year 2008, H.R. 2830, § 101, 110th Cong. (2007) (as passed the 

House). 
68 

Alternate Compliance Program: Vessel Inspection Alternatives, 72 Fed. Reg. 28,650 (May 22, 2007) (to be 

codified at 46 C.F.R. pts. 2, 8, & 189). 
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VI.      Environmental Measures 
 

The  maritime  sector  continues  to  receive  significant  attention  from  the  federal 

government with respect to its environmental impact, especially with the change to Democratic 

leadership in Congress.  New legislative and regulatory efforts have aimed to tweak the existing 

water pollution structure and to address marine air pollution and invasive species.  As has been 

the case in the past, much of the debate revolves around the decision to create new rules now 

instead of  waiting for  the  establishment of  a  coordinated international regime.    Moreover, 

industry commentators have complained that the Government should spend more time enforcing 

the rules it has and less time promulgating new rules, because the proliferation of rules without 

enforcement provides cost incentive and advantage to sub-par operators. 
 
 

A. Implementation of MARPOL Annex VI 
 

Annex VI to the International Convention for the Prevention of Pollution from Ships, 

1973, as amended by the Protocol of 1978, (―MARPOL‖) came into force internationally on May 

19, 2005 and had an immediate effect on ships built on or after that date.  The convention sets 

limits on sulfur and nitrogen oxide emissions from ship exhausts and prohibits deliberate 

emissions of ozone depleting substances. Ships built prior to the Annex‘s entry into force would 

be required to comply with Annex VI on the first scheduled dry docking after May 15, 2005, but 

no later than May 19, 2008. 
 

Annex VI has yet to be implemented in the United States because the Annex VI 

Implementation Act of 2006
69  

did not clear the Senate before the end of the 109th Congress. 
However, the Democratic-controlled House restarted the legislative process by passing H.R. 802 
on March 26, 2007.  The Senate has yet to pass the legislation. 

 

H.R. 802, as passed by the House, would change several portions of the previous House 
version, H.R. 5811.  First, H.R. 802 would expand the jurisdictional reach of Annex VI to the 

exclusive economic zone of the U.S. (―EEZ‖).
70    

The text of the bill states that this expanded 
jurisdiction applies only ―to the extent consistent with international law.‖  However, the meaning 
of that qualifier is not clear.  At a minimum, this means that vessels in innocent passage are not 
subject to U.S. jurisdiction.  In addition, it should also mean that criminal penalties incurred for 
violations occurring in the EEZ can only be monetary, as provided by the United Nations Law of 
the Sea Convention.  If this provision of the legislation survives the Senate, the meaning of the 

qualifier should be clarified. 
 

Second, H.R. 802 gives the Coast Guard and the Environmental Protection Agency 
(―EPA‖) the power to designate ―by order‖ areas ―from which emissions from ships are of 

concern with respect to the public health, welfare, or the environment.‖
71    

H.R. 5811, on the 
other hand, had only allowed such designations according to available scientific data.  Therefore, 

H.R. 802 delegates a remarkable amount of power to the enforcement agencies to designate areas 

where it will apply and provides the agencies with largely unbridled discretion.  Enforcement 
 

69 H.R. 5811, 109th Cong. (2006). 
70 

The exclusive economic zone of the United States reaches up to 200 miles offshore.  H.R. 802 § 4, 110th 

Cong. (2007).  See also H. Rep. No. 110-54 (2007). 
71 

H.R. 802, § 4, 110th Cong. (2007). 
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agencies would be free from both the procedural safeguards of the regulatory process and 

evidentiary safeguards that require scientific data prior to making designations.  Although this 

new approach has been received favorably by the agencies, it leaves operators and owners at the 

mercy of the Coast Guard and EPA. 
 

Third, H.R. 802 significantly expands the power of EPA provided in H.R. 5811.  Under 
H.R. 5811, EPA‘s regulatory role was restricted to consultation with the Coast Guard regarding 
Regulations 13, 14, 15, and 18 of Annex VI (which involved nitrous oxides, sulfur oxides, 

volatile organics, and fuel oil quality).
72   

However, H.R. 802 expands EPA‘s power to include 

Regulations 12, 16, 17, and 19 (involving ozone depleting substances, incineration, reception 
facilities, platforms, and drilling rigs), and also eliminates the requirement to consult with the 
Coast Guard.  In addition, H.R. 802 gives EPA far-reaching enforcement power over reception 

facilities, fuel quality and any matter referred by the Coast Guard.
73   

The legislation would grant 

EPA wide ranging power over air emissions and expose owners and operators to criminal 

penalties for record keeping misstatements related to air emissions, similar to oil record book 

prosecutions under MARPOL Annex I. 
 
 

B. Other Proposals to Reduce Marine Air Pollution 
 

The California congressional delegation, who are acutely sensitive to air pollution issues 
thanks to Los Angeles‘ infamous smog, have become impatient waiting for the Administration to 
navigate multilateral lawmaking options, quipping that the EPA‘s delays merit its rechristening 

as the ―Environmental Pollution Agency.‖
74

 

 

On May 24, 2007, Senator Barbara Boxer (D–CA), Representative Hilda Solis (D–CA), 
and Representative Jane Harman (D-CA) introduced the Marine Vessel Emissions Reduction Act 

of 2007 (―MVERA‖) in the Senate and House.
75    

Whereas H.R. 802 would shift enforcement 
responsibility to EPA and strengthen criminal enforcement, MVERA actually seeks to cut air 
pollution from ships that contribute to the smog and soot pollution around U.S. ports. 

 

The bill would require ships to use cleaner-burning, lower-sulfur content fuels that would 

reduce   soot   and   smog-producing  emissions  when   ships   are   nearby   American  ports.
76

 

Specifically, the MVERA would limit the sulfur content of fuel used by both domestic and 
foreign-flagged marine vessels when they enter or exit U.S. ports starting on December 31, 2010. 

The limit will be no more than 1000 parts per million unless EPA determines that such a level is 

not feasible by December 31, 2010.  In addition, EPA would set standards for new and current 

engines in domestic and foreign-flagged vessels that enter or exit U.S. ports to obtain the 

―greatest degree of emission reduction achievable.‖  The standards would require compliance by 

January 1, 2012 at the latest. 
 
 

72 H.R. 5811, § 5, 109th Cong. (2006). 
73 H.R. 802, § 8, 110th Cong. (2007). 
74 

Boxer says EPA stalling ports’ air cleanup, LOS ANGELES TIMES (Aug. 10, 2007) (―‗We must set standards 
now,‘ Boxer said.  ‗The Bush administration is waiting for international negotiations to produce tighter standards, 

but those negotiations were recently delayed for at least another year.  We must stop wasting time.‘‖). 
75 S. 1499, 110th Cong. (2007); H.R. 2548, 110th Cong. (2007). 
76 

The bill would require low-sulfur bunkers or diesel when within 200 miles of the West Coast of the U.S., 

with applicable limits on the East Coast and Great Lakes determinable by the EPA. 
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The bill has been referred to committees in the Senate and House, and has received 

support  from the American Lung Association, the Mayor  of  Long Beach, the Port of Los 

Angeles, and the South Coast Air Quality Management District. 
 
 

C. EPA Marine Diesel Rule 
 

On April 3, 2007, EPA proposed the Clean Air Locomotive and Marine Diesel Rule for 
engines less than 30 liters per cylinder, which would set stringent emission standards and require 

the use of advanced technology to lower emissions.
77   

The proposal involves all types of diesel 
engines, including those from a wide range of marine sources, such as ferries, tugboats, yachts, 
and  marine  auxiliary  engines  and  also  includes  generators  on  ocean-going  ships.     If 
implemented, the Rule would cut particulate matter emissions from these engines by 90% and 
nitrogen oxides emissions by 80%.   Standards for new marine diesel engines would begin in 

2009 and long-term standards would phase-in starting in 2014.  The rule also discusses a possible 

remanufacturing program for existing large marine diesel engines, similar to the current program 

for locomotives. 
 
 

D. Invasive Species & Ballast Water Management 
 

Zebra mussels have cut swimmers‘ feet and fouled hulls for centuries in Europe.  They 

are thought to have emigrated to the United States on the hull of a transoceanic ship in the 1980s, 

and were spotted first in Lake St. Clair.  Since then, they have spread throughout all the Great 

Lakes and throughout the Mississippi River system.   In recent years, they have acted as the 

poster child for increasingly energetic efforts to control invasive species in the marine 

environment. 
 

Recognizing the importance of this issue, the House put forth an extensive program for 

ballast water treatment and management in the Coast Guard Authorization Act for FY 08.
78   

This 
Act contained a provision entitled the ―Ballast Water Treatment Act of 2007‖ setting out a 
national policy prohibiting introduction of nonindigenous aquatic nuisance species in U.S. waters 
with a goal that by 2015, ballast water discharged in U.S. water will have no living organisms. 
Under the Act, vessels will be required to conduct all ballast water management operations in 
accordance with ballast water management plans designed to minimize discharge of aquatic 

nuisance species.  These plans must include procedures to be used to dispose of sediment at sea 

and on shore, describe the safety procedures for the vessel and the crew associated with ballast 

water management, and must designate an officer on board in charge of ensuring that the plan is 

properly implemented. 
 

There are several troubling provisions in the Act.  First, it would authorize differing state 

programs regulating ballast, provided they are not inconsistent with the Act‘s requirements. 

Second, applicable vessels will be required to maintain a ―Vessel Ballast Water Record Book‖ 

on board, which would detail each operation of the vessel involving ballast water or sediment 

 
77 

Control of Emissions of Air Pollution from Locomotive Engines and Marine Compression-Ignition Engines 

Less than 30 Liters Per Cylinder, 72 Fed. Reg. 15,938 (proposed Apr. 3, 2007) (to be codified at 40 CFR pts. 92, 94, 

1033, 1039, 1042, 1065, & 1068). 
78 
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discharge.   Such a book would present the government with yet another means for imposing 

strict criminal liability on seafarers, owners, and operators. 
 

The Ballast Water Treatment Act of 2007 also includes a citizen suit provision.   This 

allows any interested person to bring action in the United States Court of Appeals for the District 

of Columbia Circuit for judicial review of a final regulation issued to implement this Act.  This 

petition must be filed within 120 days after the date when the notice for rulemaking appears in 

the Federal Register, but if the petition is based on circumstances arising after the 120th day, the 

petition should be filed within 120 days after those circumstances arise.  However, a regulation 

for which review could have been obtained cannot be subject to judicial review in any civil or 

criminal proceeding for enforcement. 
 

The August 29, 2007 Congressional Budget Office (―CBO‖) Budget estimate for the 

Coast Guard Authorization Act of for FY 08 concludes that its ballast water treatment 

requirements in the Ballast Water Treatment Act, compounded by security requirements in the in 

the broader Coast Guard Authorization Act, are likely to trigger the Unfunded Mandates Reform 

Act.
79

 

 

On May 25, 2007, Representative Steven LaTourette (R–OH), Ranking Member of the 

House Transportation and Infrastructure‘s Coast Guard Subcommittee, introduced H.R. 2423, the 

Ballast Water Management Act of 2007, which provides for the management and treatment of 

ballast water in order to protect U.S. lakes, rivers, and coastal waters from invasive aquatic 

species.  If enacted, the Act would require new ships to include the appropriate technology to 

improve the efficiency of ballast water exchange or incorporate alternative water treatment 

processes.  However, the Act requires treatment of ballast water with technology that does not 

currently exist.  Therefore, the bill allows the Coast Guard to delay implementation of national 

standards ―if technologies are not available and to accelerate the implementation of standards if 

systems are certified ahead of schedule.‖ 
 

On June 7, 2007, Senators Daniel Inouye (D–HI) and Ted Stevens (R–AK) introduced S. 

1578, also called the Ballast Water Management Act of 2007,
80 

which would broaden the reach 

of the Nonindigenous Aquatic Nuisance Prevention and Control Act of 1990
81 

and acknowledge 

the 2004 IMO agreement regarding ballast water management. Both of these proposed bills have 

been referred to committee.   On  August  2,  2007,  Senator Inouye  withdrew  the legislation 
because of concerns that the bill appears to encroach on the Clean Water Act protections and 

States‘ rights.
82  

Staff level meetings have been underway in August to amend the legislation and 
get it passed in compromise form. 

 

Each of these various proposals differs in some potentially significant ways, and although 

it is unclear which will evolve into law, the volume of proposals suggests some new law on 

ballast water and invasive species is very likely. 
 
 
 
 

79 
CONGRESSIONAL BUDGET OFFICE COST ESTIMATE,  H.R. 2830, COAST GUARD AUTHORIZATION ACT OF 

2007 (Aug. 29, 2007). 
80 S. 1578, 110th Cong. (2007). 
81 16 U.S.C. § 4701(a). 
82 

Pike and Fischer, SHIPPING REGULATION, Report No. 07-17 (Aug. 20, 2007). 
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E. The Delaware River Protection Act 
 

The Delaware River Protection Act (―DRPA‖) was signed into law in July 2006 as part of 

CGMTA 2006.
83    

DRPA was written in response to the ATHOS I oil spill on November 26, 

2004, which occurred when an abandoned item on the riverbed tore open the side of a tanker in 
the  Delaware  River,  causing  the  discharge  of  approximately  473,500  gallons  of  heavy 

Venezuelan crude.  The spill fouled 115 miles of coastline, caused a three-day shutdown of the 

Port of Philadelphia, and led to temporary shut-down of reactors at the Salem nuclear power 

plant. 
 

DRPA also provides increased liability limits for parties held responsible for an oil spill 

to reflect inflation since 1990, requires increases at least every three years (current limits are set 

at the greater of $3000 per gross ton or $22 million for single-hull vessels, the greater of $1900 

per gross ton or $16 million for double-hull tank vessels, and the greater of $950 per gross ton or 

$800,000 for all other vessels). 
 

Reflecting its heritage as a reaction to the ATHOS I incident, the Act requires notification 
to the Coast Guard as soon as a person has knowledge of the release from a vessel or facility into 
the navigable waters of the United States any object that creates an obstruction prohibited under 

the Rivers and Harbors Act of 1899.
84    

Such statements or reports may not be used against the 

disclosing party in any civil action, save a false statements prosecution. 
 

Lastly, the Act includes a number of provisions aimed at the protection of the Delaware 

River and Bay (which handles approximately 85% of the oil imports for the Eastern United 

States), including the establishment of an oil spill advisory, submerged oil removal, and 

contingency plan updating. 
 
 

F. Oil Pollution Prevention and Response 
 

On June 14, 2007 Senators Maria Cantwell (D–WA) and John Kerry (D-MA) introduced 
a bill to strengthen the Oil Pollution Act of 1990 (―OPA‖) and expand the authority of the Coast 

Guard.
85    

The bill is a broad effort to address some perceived shortcomings in the operation of 
OPA and to strengthen protection of the marine environment.   Among other things, it would 

require the Coast Guard to finalize all OPA rulemakings, pass regulations addressing the most 

frequent sources of human error, strengthen vessel inspections, and create regulations permitting 

the formation of non-profit enterprises to aid in compliance with OPA. The bill would also 

strengthen  programs  to  increase  our  understanding  of  oil  spill  prevention,  detection,  and 

response. 
 

Title VII of the Senate version of the FY 08 Coast Guard Authorization Act, S. 1892, 

includes numerous provisions aimed at strengthening oil spill prevention and response.   The 

legislation targets, inter alia, vessel-to-vessel transfers, small spills, spill detection, and response 

tugs. 
 

 
 

83 CGMTA 2006, Title VI. 
84 Id.,  §  602 (citing 33 U.S.C. § 403). 
85 

S. 1620, 110th Cong. (2007). 
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G. NPDES Permits for Vessel Discharges 
 

In March 2005, the United States District Court for the Northern District of California 

struck-down EPA‘s longstanding exemption of discharges ―incidental to the manual operation of 

a vessel‖ pursuant to § 402 of the Clean Water Act, and in March 2006 remanded to EPA, giving 

the agency until September 2008 to establish National Pollution Discharge Elimination System 

(―NPDES‖) regulations for operational discharges.
86   

Although the decision is on appeal to the 

Ninth Circuit, the situation presents a real threat to the regulated community.
87

 

 

On June 21, 2007, EPA issued a public notice requesting the inspection of NPDES 

permits upon vessel operations.
88   

Commenters to the EPA docket have explained that this will 
be unworkable as applied to the normal operation of vessels.   For example, permits would be 
required for de minimus discharges such as chain locker effluent, boiler blowdown, deck run-off, 
brine from the production of fresh water, seawater cooling discharge, gray water, and small boat 
engine wet exhaust.  Commenters also oppose the proposal because it would permit individual 
states to impose additional requirements, creating an enormous compliance burden for vessels 

due to their mobile, multi-jurisdictional operations.  EPA‘s Assistant Administrator for Water 

has publicly appealed to Congress for help clarifying jurisdiction over ballast water. 
 
 

H. Clean Water Restoration Act 
 

Representative Jim Oberstar (D–MN) introduced the Clean Water Restoration Act of 

2007
89   

on  May  22,  2007,  which  would  amend  the  Federal  Water  Pollution  Control  Act 

(―FWPCA‖)
90 

to clarify the jurisdiction of the United States over U.S. waters. If enacted, the bill 

would expand the jurisdiction of the FWPCA to the maximum limit provided in the Constitution, 
which would overturn several Court decisions, including the consolidated cases of Rapanos v. 

United States,
91 

Carabell v. United States,
92 

and Solid Waste Agency of Northern Cook County v. 

U.S. Army Corps of Engineers,
93 

that have limited federal agency authority to regulate water 
pollution. 

 

On June 5, 2007, the EPA and the U.S. Army Corps issued guidance implementing the 
Supreme Court‘s decisions in Rapanos and Carabell (herein referred to as Rapanos), which 
addressed jurisdiction over ―waters of the United States‖ under § 404 of the FWPCA.  The 
guidance stated that the agencies would assert jurisdiction over traditional navigable waters, 
wetlands adjacent to traditional navigable waters, non-navigable tributaries of traditional 

navigable waters that are somewhat permanent, and wetlands that directly abut such tributaries.
94

 

 

 
86 Northwest Envtl. Advocates v. EPA, 30 S.R.R. 1083 (N.D. Cal. 2006). 
87 Northwest Envtl. Advocates v. EPA, No. 06-17188 (9th Cir.). 
88 

Development of Clean Water Act National Pollutant Discharge Elimination System Permits for Discharges 

Incidental to the Normal Operation of Vessels, 72 Fed. Reg. 34,241 (June 21, 2007). 
89 H.R. 2421, 110th Cong. (2007). 
90 33 U.S.C. §§ 1251 et seq. 
91 126 S. Ct. 2208 (2006). 
92 Id. 
93 531 U.S. 159 (2001). 
94 

Environmental PROTECTION AGENCY AND DEPARTMENT OF THE ARMY, CLEAN WATER ACT JURISDICTION 

FOLLOWING THE U.S. SUPREME COURT‘S DECISION IN RAPANOS V. UNITED STATES & CARABELL V. UNITED STATES 
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The agency would also decide whether to exercise jurisdiction over the following based on a 

fact-specific analysis to determine whether they have a significant nexus with traditional 

navigable water: non-navigable tributaries that are not relatively permanent, wetlands adjacent to 

such tributaries, and wetlands adjacent to, but that do not directly abut, a relatively permanent 

non-navigable tributary.    The significant nexus analysis involves assessing the flow 

characteristics and  functions of  the  tributary and  the  functions performed by  the  wetlands 

adjacent to the tributary to determine if they in combination significantly affect the chemical, 

physical, and biological integrity of downstream traditional navigable waters. 
 

The Clean Water Restoration Act of 2007 proposes expanding the jurisdiction of the 

FWPCA by striking ―navigable waters of the United States‖ and inserting ―waters of the United 

States,‖ which will be broadly defined as ―all waters subject to the ebb and flow of the tide, the 

territorial seas, and all interstate and intrastate waters and their tributaries, including lakes, rivers, 

streams,‖ etc.  Therefore, if the bill is enacted, it would significantly expand FWPCA jurisdiction 

beyond the bounds stated by the plurality of the Supreme Court in Rapanos. 
 
 

 
VII.     Jones Act 

 

 
A. Vessel Rebuilding 

 
Under current law, Jones Act-qualified U.S.-flag vessels are restricted to a certain 

percentage of foreign repairs.
95    

If they exceed certain steel thresholds detailed by U.S. Coast 

Guard regulations, they will risk permanently losing their Jones Act privileges.
96  

Many U.S. 
shipyards became concerned with the extent of foreign shipyard repairs being conducted on 
U.S.-flag vessels, and therefore voiced their concerns that the administration of the regulations 
was too lenient.   Both houses of Congress ended up introducing bills on the subject.   In the 
House, an amendment was adopted that would take away a vessel‘s eligibility to carry 
Department of Defense cargo unless all repairs were conducted in the U.S.  The Senate, on the 
other hand, considered proposals to lower the threshold percentage of foreign steel work, but 
these proposals were rejected on several arguments, including that lower thresholds could violate 
international trade agreements.   In the end, the compromise legislation enacted in the FY 07 

Defense Authorization Act allowed the Department of Defense to favor U.S.-repaired and Jones 

Act-qualified U.S.-flag vessels when granting cargo contracts.
97

 

 

More recently, the Shipbuilders Council of America (―SCA‖) joined two separate suits by 

competitors to Jones Act operators, challenging vessels‘ continued eligibility for the coastwise 

trades on  the basis  of foreign rebuilding.   In  the first suit, Matson  Navigation obtained a 

favorable ruling from the Coast Guard with respect to conversion of vessels from container ships 

to ro/ro-container ship combinations, permitting some work in China and other work in Mobile. 
 
 

(June 5, 2007), available at http://www.epa.gov/owow/wetlands/pdf/RapanosGuidance6507.pdf (last visited Sept. 8, 

2007). 
95 46 U.S.C. §§ 12101(a) & 12132(b). 
96 46 C.F.R. § 67.177. 
97 

John Warner National Defense Authorization Act for Fiscal Year 2007 (FY 07 Defense Authorization Act), 

Pub. L. No. 109-364, § 1017, 120 Stat. 2083, 2379-80 (2006). 

http://www.epa.gov/owow/wetlands/pdf/RapanosGuidance6507.pdf(last
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With the work partially completed, Matson‘s ro/ro competitor, Pasha Hawaii Transport, and 
SCA sued the Coast Guard in the United States District Court for the Eastern District of Virginia, 

alleging that its rulings improperly interpreted the Jones Act.
98   

The suit was dismissed on April 
16, 2007 by Judge Ellis, who found the controversy not yet ripe because the Coast Guard had not 

yet issued a coastwise endorsement to the Matson vessel at issue.  The second suit, filed in July 

2007 by SCA, Crowley Maritime Corp., and Overseas Shipholding Group, challenges the Coast 

Guard‘s ruling permitting the SEABULK TRADER to be double-hulled overseas, again alleging 

a failure to administer properly the Jones Act‘s restriction on foreign repairs.
99   

If the plaintiffs 
prevail in these suits, it would overturn longstanding Coast Guard practice and create substantial 
uncertainty in the industry. 

 
The Senate version of the FY 08 Coast Guard Authorization Act, S. 1892, requires the 

Coast Guard to review and report on improvements for the ―major component‖ and steel weight 

thresholds for rebuilding determinations.
100

 

 
 

B. Short Sea Shipping 
 

In recent years, MARAD has promoted short sea shipping or ―marine highways‖ 
initiatives as a means of relieving overland highway congestion while invigorating the U.S. flag 

fleet.  Toward that end, MARAD maintains a website
101 

intended to serve as ―an electronic 
clearinghouse  to  promote  waterborne  transportation  as  an  engine  of  economic  growth.‖ 

MARAD also conducts workshops aimed at putting together shippers and carriers to further 

develop usage of coastwise and inland waterway alternatives to congested overland highways. 

One significant hurdle to the further development of marine highways is the double imposition of 

the Harbor Maintenance Tax (―HMT‖) on such cargoes—once upon international arrival and 

again upon arrival following domestic shipment.
102

 

 

The Short Sea Shipping Promotion Act of 2007 was introduced by Elijah Cummings (D– 
MD), to amend the Internal Revenue Code to provide an exemption from the HMT for certain 

commercial cargo loaded or unloaded at U.S. ports or Canadian Great Lakes ports.
103    

The bill 
was referred to the House Committee on Ways and Means on March 13, 2007 and awaits further 

action. 
 

In a similar vein, Representative Stephanie Tubbs (D-OH) introduced the Great Lakes 

Short Sea Shipping Enhancement Act of 2007, H.R. 981, which would exempt from the HMT 

cargo loaded or unloaded at U.S. ports in the Great Lakes or St. Lawrence Seaway system.  The 

exemption would not apply to bulk cargoes. 
 

 
 
 
 

98                  Shipbuilders Council of Am. v. U.S. Dep’t of Homeland Security, No. 1:06cv1297 (E.D. Va.). 
99                  Shipbuilders Council of Am. v. U.S. Dep’t of Homeland Security, No. 1:07cv665 (E.D. Va.). 
100               S. 1892, § 506, 110th Cong. (2007). 
101               http://www.marad.dot.gov/MHI/index.asp. 
102               

For a further discussion of this problem, see NATIONAL PORTS AND WATERWAYS INSTITUTE, UNIVERSITY 

OF NEW ORLEANS, ―SHORT SEA VESSEL SERVICE AND HARBOR MAINTENANCE TAX‖ (Oct. 2005), available at 

http://www.shortsea.us/scoop_hmt_report.pdf. 
103               

H.R. 1499, 110th Cong. (2007). 

http://www.marad.dot.gov/MHI/index.asp
http://www.shortsea.us/scoop_hmt_report.pdf
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Finally,  Representative  Dave  Weldon  (R-FL),  introduced  the  Blue  Water  Highway 

Act.
104   

This proposal would exempt cargo shipped between U.S. mainland ports from the HMT. 
As of this writing, each of the three foregoing HMT exemption bills awaits action in committee. 

 
 

C. Hurricane Waivers 
 

Hurricanes Katrina and Rita led to waivers of the Jones Act, in accordance with the Act 
of December 27, 1950, which provides that the Jones Act and other navigation and vessel- 

inspection laws can be waived when ―necessary in the interest of national defense.‖
105

 

 

In the aftermath of Hurricane Katrina, the Bush Administration temporarily waived the 

Jones Act with respect to the carriage of oil and petroleum products.  This 18-day waiver was 

unprecedented, according to the public records of the Customs Service, because it was for a 

period of time, instead of  a particular voyage.    Jones  Act advocacy groups,  including the 

Maritime Cabotage Task Force (―MCTF‖), did not object to this waiver and stated in a letter 

dated September 2, 2005 that ―we respect the President‘s decision in light of the unusual and 

temporary circumstance caused by the downed pipelines and the dimensions of human tragedy‖ 

even though ―the industry normally opposes coastwise waivers because of the robust capacity of 

the domestic fleet.‖ 
 

After Hurricane Rita, the Bush Administration also waived the Jones Act for the carriage 

of oil and petroleum products for 27 days.  However, the MCTF urged the Administration not to 

issue any additional blanket waivers and to follow the procedure outlined in a 1990 agreement 

between the Customs Service, the Energy Department, and MARAD, which requires that 

MARAD notify all affected U.S.-flag carriers of a waiver request. 
 

There were several additional waiver requests not included in the two waivers for 

Hurricanes Katrina and Rita.   One such request was from a group of agricultural interests, 

including the American Farm Bureau Federation, which applied to waive maritime cabotage for 

the remainder of the 2005 calendar year for carriage of agricultural products to ease the burden 

on the transportation system and limit the negative impacts of the port and waterway recovery 

efforts  on  U.S.  agricultural  producers.    The  MCTF  opposed  the  request  and  urged  the 

government to resist providing case-by-case waivers.   Ultimately, the government denied the 

agricultural waiver request. 
 

More recently, there has been debate whether terrorism contingency and preparedness 

plans should incorporate Jones Act waivers.  However, cabotage interests have been effective to 

date in blocking these proposals. 
 
 

D. Anchor Handling and Offshore Service Vessels 
 

Numerous  questions regarding the applicability of the Jones  Act  have arisen in the 

context of evolving technology for the exploration of oil and natural gas.  One such question is 

whether certain anchors are considered merchandise, as covered in the Jones Act, or fittings, 
 

 
104 H.R. 1701, 110th Cong. (2007). 
105 

46 U.S.C. § 501. 
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which are exempt from the Jones Act.  Additional questions about what constitutes a Jones Act 

―point in the United States‖ also surround anchor handling and offshore service vessels. 
 

Customs and Border Protection (―CBP‖) issued a ruling on January 18, 2005, in response 

to a query from the Offshore Marine Service Association, which confirmed that the Jones Act 

applied to the carriage of suction anchors from a U.S. port to a location over the U.S. outer 

continental shelf where a drill ship had previously sunk or temporarily capped a well.  However, 

in a 1992 ruling, CBP determined that anchors carried by anchor handling tugs attached to 

anchor lines from drilling rigs would be considered fittings of the drilling rigs, not merchandise 

as defined by the Jones Act. 
 

The 2005 CBP ruling was refined by the CGMTA 2006.   The version passed by the 
House included the following provision: ―Only a vessel for which a certificate of documentation 
with a registry endorsement is issued may be employed in the setting or moving of anchors or 
other mooring equipment of a mobile offshore drilling unit that is located above or on the outer 

Continental Shelf of the United States . . . .‖
106    

A vessel that is built outside the U.S. and is 
beneficially owned by non-U.S. citizens (albeit through an entity that qualifies to document a 
U.S.-flag vessel) qualifies for a registry endorsement. 

 

 

The Department of Homeland Security commented on the legislation and indicated that it 

would take no position on the amendment.  However, it noted that the provision would preclude 

a U.S. vessel, which holds only a coastwise endorsement, from employment that she was already 

eligible to perform. This problem was addressed by the Senate Commerce Committee where the 

legislation  was  amended  to  the  following:  ―No  vessel  without  a  registry  or  coastwise 

endorsement may engage in the movement of anchors or other mooring equipment from one 

point over or on the United States outer Continental Shelf to another such point in connection 

with exploring for, developing, or producing resources from the outer Continental Shelf.‖   A 

compromise  was  ultimately  adopted  that  restricted  the  ―setting,  relocation,  or  recovery of 

anchors or other mooring equipment‖ of a Mobile Offshore Drilling Unit ―located over the outer 

Continental Shelf‖ and the ―transportation of merchandise or personnel to or from a point in the 

United States from or to a mobile offshore drilling unit located over the Continental Shelf that is 

not attached to the seabed‖ to U.S.-flag vessels with or without coastwise endorsements.
107

 

 
Under  current law towing vessels  less  than 200  gross  tons engaged in the offshore 

mineral oil industry need not be operated by an individual with a U.S. license if the vessel has 
offshore mineral and oil industry sites or equipment as its ultimate destination or place of 

departure.
108    

A provision in the House version of the Coast Guard Authorization Act would 

strip away this exemption, such that persons operating such towing vessels must be licensed to 

operate that type of vessel in the particular geographic area. 
 
 
 
 
 
 

106               H.R. 889, § 415, 109th Cong. (2005). 
107               

CGMTA 2006, § 310, 120 Stat. 515, 529-30.  Section 705 of the SAFE Port Act permits the chartering by 

or  on behalf of a lessee to be employed in anchor handling in connection with Alaskan offshore exploration 

activities.  Section 206 of S. 1778 would add similar language to 46 U.S.C. § 12111. 
108               

46 U.S.C. § 8905. 
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E. LNG Vessels 
 

The  current  House  version  of  the  Coast  Guard  Authorization  Act  also  includes  a 
provision that would amend 46 U.S.C. § 12111 to require a U.S. registry endorsement for any 
vessel engaging in regassifying on the navigable waters of the United States unless the vessel or 

facility transported the gas from a foreign port.
109   

Additional measures have been introduced to 
promote U.S. seafarers on LNG vessels calling at U.S. terminals, discussed in further detail 
below. 

 

 

VIII. Maritime Security Program (“MSP”) 
 

 

A. Maintenance & Repair Reimbursement Program 
 

Section 3517 of the Maritime Security Act of 2003 authorized the creation of a 

―Maintenance and Repair Reimbursement Pilot Program‖ for MSP-enrolled vessels.
110    

This 
section was amended in the FY 06 Defense Authorization Act, which authorized significant 

funding for the program.
111

 

 

The pilot program allows MARAD to enter into reimbursement agreements with MSP 

contractors that would require such persons to conduct all of their shipyard repairs in the U.S., 

with a few exceptions.  In exchange, the MARAD would reimburse the participating MSP 

contractor for the difference between the fair and reasonable cost of the U.S. shipyard repair and 

the cost of the foreign shipyard repair. 
 

In February 2006, MARAD promulgated a proposed rule to implement the pilot 

program.
112    

However, several industry commentators argued that the Administration did not 
have the authority to make the pilot program mandatory with regard to any existing MSP 
agreements,  although  the  Shipbuilders  Council  submitted  comments  supporting  MARAD‘s 

authority.  Therefore, the comment period was reopened, and subsequently closed on September 

22, 2006.
113

 

 

MARAD issued its final rule on February 6, 2007.
114   

In the notice, MARAD concluded 

that Congress intended the maintenance and repair provisions to be a condition only on future 

MSP agreements awarded, such that they were only voluntary for the existing 60 vessels in the 

program. 
 

The 2007 Defense Authorization allowed $19.5 million for the pilot program
115 

and tried 
to kick-start the program by providing that MSP contractors that enter into pilot program 

agreements under § 3517 would be protected from any MSP agreement funding cutbacks.
116

 
 

 
109 H.R. 2830, § 319, 110th Cong. (2007). 
110 Pub. L. No. 108-136, 117 Stat. 1392 (2003). 
112 Pub. L. No. 109-163, § 3503, 119 Stat. 3551 (Jan. 6, 2006). 
112 71 Fed. Reg. 6438 (Feb. 8, 2006) (to be codified at 46 C.F.R. pt. 296). 
113 71 Fed. Reg. 49,399 (proposed Aug. 23, 2006) (to be codified at 46 C.F.R. pt. 296). 
114 72 Fed. Reg. 5342 (Feb. 6, 2007) (to be codified at 46 C.F.R. pt. 296). 
115 

John Warner Defense Authorization Act for Fiscal Year 2007, Pub. L. No. 109-364, § 3501, 120 Stat. 2083, 

2514 (2006). 
116 

Id., § 3502(f). 
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However, current drafts of the FY 08 Defense Authorization and Appropriations Bill in the 
House and Senate do not contain an appropriation of funds for the Maintenance and Repair 

Reimbursement Program.
117

 

 
 

B. Transferability of MSP Agreements 
 

In 2004, Congress reauthorized the MSP
118  

and in this reauthorization, MSP Operating 

Agreements remained relatively freely transferable, with the exception that they must be to a 

person that is ―eligible to enter into that‖ agreement, and subject to MARAD and Department of 

Defense approval.   In addition, because the 2004 reauthorization provides relatively liberal 

citizenship eligibility requirements, the majority of the 60 existing MSP Operating Agreements 

are used by non-U.S. citizen controlled companies. 
 

The 2007 National Defense Authorization Act added a U.S. citizenship requirement to 

transfers, providing that the Department of Defense may not approve the transfer of a MSP 

Operating Agreement to a non-U.S. citizen, as defined in § 2 of the Shipping Act of 1916, unless 

there is no U.S. citizen who is interested in obtaining the MSP Operating Agreement, and the 

vessel  meets  Department  of  Defense  requirements.
119      

The  latter  provision  was  added  in 

conference at the request of the Senate. 
 
 

C. Mortgagee Reporting 
 

In 1996, Congress revised the law to allow non-U.S. citizens to serve as mortgagees of 

Jones Act vessels.
120   

Under foreign lease finance laws, a U.S. domiciled entity owned by non- 
U.S. citizens may own U.S.-flag vessels in the coastwise trade as long as they are demise 
chartered for a minimum of three years to a coastwise-qualified company and the entity is mainly 
involved in leasing or other financing transactions. 

 

In the past few years, Jones Act interests have argued that the 1996 liberalization is too 

broad, providing a loophole for foreign interests to control Jones Act vessels.  Congress has yet 

to accept any of the legislative initiatives offered to close this ―loophole.‖ However, 46 U.S.C. § 

12120 grants the Coast Guard the authority to obtain reports from various persons with an 
interest in a vessel to ensure compliance with vessel documentation laws, and CGMTA 2006 
added mortgagees to the list of persons from whom the Coast Guard may obtain information to 

ensure compliance with the law.
121
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The Coast Guard issued its final rule on foreign lease finance on October 19, 2006, which 

essentially implements CGMTA word-for-word.
122    

In addition, the final rule contains further 
guidance as to which foreign entities may qualify to own a Jones Act vessel under the revised 
law. 

 

IX. U.S. Flag Vessel Crewing 
 

 

A. LNG Tanker Crewing 
 

The LNG trade has grown in recent years as a ―clean‖ alternative source of energy. 

However, LNG can be volatile, leading many U.S. communities to be concerned over the 

transport of LNG products to terminals in or near their communities.  When the former governor 

of Massachusetts signed an executive order pushing forward the application process for the 

building of additional terminals, 22 state legislators responded with a statement urging the state 

and federal governments to take action to assure a U.S.-citizen crew presence aboard all vessels 

using offshore facilities. 
 

The Deepwater Port Act, as amended in 2002, established a licensing system for the 
construction, operation, and ownership of deepwater port structures seaward of U.S. territorial 

waters.
123     

The Secretary of Transportation has delegated to MARAD the responsibility for 
issuing such  licenses.   Congress  further amended the Act in 2006,  requiring a program to 
promote the development of U.S. flag LNG vessels (of which there is none) and established 

highest priority for the licensing for LNG facilities to be supplied by U.S. flag carriers.
124

 

 

In an effort to address some of these issues, MARAD reached agreements with several 

applicants in 2007, increasing the number of American crew aboard vessels involved in the LNG 

trade.  These applicants for offshore LNG terminals agreed to have a minimum of 25% of their 

crewmembers aboard be U.S. citizens.   They also agreed that 10% of their chartered vessels 

would be crewed by Americans. 
 

Lastly, some policymakers have been seriously discussing a 100% U.S. citizen crewing 

requirement for  LNG  vessels  calling in the U.S.,  although no  concrete proposal has  come 

forward. 
 
 

B. Riding Gangs 
 

United States law has historically required mariners on U.S.-flag vessels to be U.S. 

citizens, although operators have been permitted to use foreign nationals to perform maintenance 

while riding the vessel.  After 9/11, many started to question the appropriateness of this practice 

and the call went out for increased regulation. 
 

CGMTA 2006 addressed the use of foreign riding gangs, as did the FY 07 Defense 

Authorization Act, which continue to permit the practice in order to avoid placing U.S. flag 
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vessels at a competitive disadvantage. However, there are some significant restrictions regarding 

the  use  of  foreign  maintenance  personnel.
125      

Under  the  new  laws,  foreign  maintenance 
personnel may be used only when qualified U.S. citizen workers are unavailable.  Additional 
restrictions include a 60-day work limit on foreign maintenance personnel, limitations on what 

kind of work the riding gangs may perform, and security background checks.
126

 

 
 

C. Passenger Vessel Manning 
 

United  States  law  previously  required  U.S.  citizen  officers  on  U.S.-flag  passenger 
vessels, but allowed up to 25% of unlicensed crew members to be individuals admitted to the 
U.S. for permanent residence.  The FY 07 Defense Authorization Act relaxed this requirement 
for large passenger vessels operating U.S.-flag passenger vessels on Hawaiian island itineraries, 
which largely benefits Norwegian Cruise Line.  The Authorization allows up to 25% of the 
unlicensed crew members to be aliens, provided that they have worked for their employer for at 

least one year and also meet other criteria.
127

 

 
 
X.        Tax Provisions 

 

 
A. Exclusions from Gross Income of Foreign Corporations 

 

The U.S. Internal Revenue Service issued regulations,
128 

effective June 25, 2007, 
regarding the exclusion from gross income of income derived by certain foreign corporations 

involved in the international operation of ships or aircraft.
129   

The regulations revise § 1.883-3, 
which deals with the eligibility of controlled foreign corporations for the income exclusion, after 
the repeal of certain provisions in the American Jobs Creation Act of 2004.  The changes include 
reporting requirements and elimination of the requirement to provide names and address of 
ultimate  shareholders  when  claiming  the  tax  exemption  under  §  883.    Additionally,  the 

regulations allow taxpayers to treat certain ground services such as cargo handling and 

maintenance services as incidental to the operation of ships, meaning that such incidental income 
can  qualify  for  the  §  883  exemption.    The  regulations  also  provide  guidance  for  foreign 

corporations that are organized in countries providing an exemption from taxation for certain 

shipping and air transport income only through an income tax convention. 
 
 

B. Tonnage Tax 
 

Congress created a ―tonnage tax‖ under the American Jobs Creation Act of 2004, under 

which the international income of U.S.-flag ships would be taxed based on their tonnage, rather 
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Id., § 312, 120 Stat. at 530; John Warner Defense Authorization Act for Fiscal Year 2007, § 2028, 120 Stat. 

2380-81 (vessels chartered by the Department of Defense); H.R. Rep. No. 109-413 (2006) (Conf. Rep.). 
126 CGMTA 2006, § 312, 120 Stat. at 530. 
127 Pub. L. No. 109-364 § 3509, 120 Stat. at 2518. 
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Exclusions From Gross Income of Foreign Corporations, 72 Fed. Reg. 34,600 (June 25, 2007) (to be 

codified at 26 C.F.R. Pts. 1 & 602). 
129 

I.R.C. § 883. 
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than at the 35% corporate income tax rate.
130   

However, language was included during the House 

and Senate conference which provided that a U.S.-flag vessel could not use the tonnage tax on 

international income if she also operated over 30 days per year in U.S. domestic commerce. 
 

On May 24, 2007, Senator Daniel Inouye (D–HI) introduced S. 1495, a bill to amend the 

Internal Revenue Code to modify the application of tonnage tax on vessels operating in both 

international and domestic trade.  S. 1495 would repeal the tonnage tax 30-day limit on domestic 

operations and therefore allow these vessels to use the tonnage tax on their international income. 

The proposal would benefit carriers from Senator Inouye‘s state, which are more likely to engage 

in both Jones Act and international trades because of Hawaii‘s unique geography.  This bill has 

been referred to the Committee on Finance. 
 
 

C. Short Sea Shipping Tax Proposal 
 

Discussed in greater detail supra, several proposals been floated to change the taxation of 

Jones Act vessels to promote the ―marine highways‖ short sea shipping initiative.  It remains to 

be seen whether they will succeed. 
 
 

 
XI.      Protection of Seafarers 

 
In many instances, seafarers have suffered disproportionately from the zealous 

enforcement of criminal penalties for violations of environmental laws and antiterrorism 

initiatives.  For example, in OWS bypass cases, foreign seafarers have been held in the U.S. for 

many months while the U.S. Attorneys‘ Offices complete their investigation. The Senate version 

of the FY 08 Coast Guard Authorization Act attempts to remedy some of these injustices by 

allowing the posting of a bond as an alternative to revoking the seaman‘s clearance under 46 

U.S.C. § 60105.
131   

Other provisions would permit the Coast Guard to pay expenses from a new 

federal ―Support of Seafarers Fund‖ designed to aid seafarers involved in an investigation, or 

reimburse shipowners who have bonded seafarers as an alternative to revoking their § 60105 

clearance. 
 
 

 
XII.     Elimination of Jurisdiction Over Maritime Government Contract Disputes in the 

District Courts 
 

In the 1970 Scanwell Laboratories decision, the United States Court of Appeals for the 
District of Columbia Circuit held that plaintiffs protesting government contract awards may 
bring their bid protests in the United States District Courts under the Administrative Procedure 

Act.
132   

The United States Court of Federal Claims (―COFC‖) had jurisdiction to hear only pre- 
award bid protests but, in 1996, Congress passed the Administrative Dispute Resolution Act 
(―ADRA‖), which amended the Tucker Act and provided that both the COFC and United States 

 
 

130 American Jobs Creation Act of 2004, Pub. L. No. 108-357, Subch. R., 118 Stat. 1418 (2004). 
131 S. 1892, § 916, 110th Cong. (2007).  Section 60105 is the clearance required before leaving a U.S. port. 
132 

Scanwell Labs., Inc. v. Shaffer, 424 F.2d 859 (D.C. Cir. 1970). 



 

District Courts would have jurisdiction over claims involving government contract 

disputes.
133

 

However, ADRA also provided a sunset provision terminating federal District Court 

jurisdiction over bid disputes starting January 1, 2001.
134    

The loss of Scanwell 
jurisdiction in the District Courts struck a blow to bid protesters because they lost choice 
of forum and ability to proceed in their home forum, and because the success rate for bid 
protests in COFC is remarkably low. 

 

The Suits in Admiralty Act (―SAA‖) sets out separate rules for admiralty 
disputes with the federal government, and establishes jurisdiction in the plaintiff‘s home 
district.   Clever admiralty lawyers have applied the SAA to escape ADRA‘s requirement 
that all bid protests be brought in COFC, and COFC has held that it lacks jurisdiction 

over maritime bid protests.
135

 

This practice has remained a thorn in the paw of the Department of Justice for years and, 

unable to find relief in the courts, it has taken its case to Congress. 
 

The National Defense Authorization Act of 2008
136  

includes a provision 

stripping the District Courts of their historical jurisdiction over all maritime contract 

disputes pursuant to the Suits in Admiralty Act.  Although the government pursues this 

change to close what it perceives as a loophole and corral all bid protests in COFC, the 

provision threatens uniformity in maritime law and revokes an important jurisdictional tool 

for maritime bid protest plaintiffs. 
 
 

 
XIII.   Looking 

Ahead 
 

Maritime issues are rarely top of the agenda, and Congress has been 

preoccupied with numerous issues, including the Iraq War, the budget, product safety, 

taxes, and the economy. Nevertheless, the 110th Congress has been very active and there 

are several areas which it will probably pass new legislation affecting the maritime 

industry. It seems likely that there will be a continued tightening of port security, more 

stringent environmental requirements (especially regarding ballast water and air 

pollution), and renewed oversight of the Deepwater program. Additionally, there will 

likely be a smattering of small, special-interest U.S. flag bills, possibly pitting shipowners 

against the yards on issues such as foreign rebuilding. 
 

Within the executive branch, it appears likely that there will be renewed attention 

to marine safety after what has been perceived as a long period of neglect following 

the Coast Guard‘s migration to Homeland Security.   Whether this emphasis will come 

from the Coast Guard or a new civilian marine inspection agency remains to be seen. 
 

Democratic control of Congress has already begun to affect the flavor of maritime 

legislation surfacing on Capitol Hill.  It will be interesting to see what happens during the 

2008 elections and whether the voter sentiment that toppled Republicans on the Hill is 

reflected across town on Pennsylvania Avenue. 
 

 
133 Pub. L. No. 104-320, 110 Stat. 3870 (1996) (codified at 28 U.S.C. § 1491(b)(1)). 
134 Pub. L. No. 104-320, § 12(d), 110 Stat. at 3875. 
135 See, e.g., Asta Eng’g, Inc. v.  United States, 46 Fed. Cl. 674 (2000). 
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H.R. 1585, §§ 849-850, 110th Cong. (2007).  See also, S. 567, §§ 805 & 1042 110th Cong. (2007)  


