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December 2004

• Six men died in a severe storm in the Bering
Sea 25 nm of northwest of Dutch Harbor, AK

• 60,000 tonnes of soy bean cargo lost to sea

• Approximately 1,250 tonnes of heavy fuel
was also lost to the sea

• Equipment was mobilized from the fishing
village of Dutch Harbor, Valdez and Seattle
that was 2,200 nm away
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Cleanup

• A Unified Command was established and an
Incident Command Team stood up with
limited numbers of state and Federal agency
personnel.

• All operational management supplied by the
responsible party (RP).

• Cleanup lasted through February of 2005 and
continued through the spring and summers of
2006 and 2007.
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Response

• 20,000 paid worker days

• Average of 250 workers on peak days

• At peak 35 vessels and crews deployed

• 8 of these were berthing vessels

• In the entire response there were no recorded
lost-work days



Response

• 118 miles of shoreline surveyed by foot

• 39 miles had some form of oiling

• 29 miles required some form of treatment

• Of these, 80% were treated by hand

• 5,000 tonnes of waste produced and
disposed of in Oregon



Natural Resource Damage
Assessment



OIL POLLUTION ACT OF 1990
Section 1006

d) Measure of Damages.—

1. In General. – The measure of natural
resource damages under section 1002
(b)(s)(A) is –
a) The cost of restoring, rehabilitating, replacing, or

acquiring the equivalent of, the damaged natural
resources;

b) The diminution in value of those natural resources
pending restoration; plus

c) The reasonable cost of assessing those damages.



The Trustees

• Identified in the National Contingency Plan

or designated by the President or Governor

• Mandated to be responsible for natural
resources and recover for damages to those
resources under OPA 90



NPFC

• Orphan spills

• Amounts in excess of limitation

• Non-cooperative Responsible Parties



Initiate Funds

For conduct of the Preassessment Phase

• To gather perishable data

• Via the Lead Federal Administrative Trustee



Natural Resource Damage
Assessment

• Approached trustees to cooperate on day 2

• Trustees mobilized vessels and field crews

• Trustees developed plan - NPFC approved

• Trustees notified us of their plan on day 38

– 15 line items

– $3.8 million

– 24 hours to respond

• Preassessment Phase >1,000 days

– Approximately $8 million



SELENDANG AYU NRDA Status

• 20+ studies either underway or completed

• All but 2 were conducted “cooperatively”

• Studies stalled in April and May 2010 as
many Federal NRDA specialists in the
country were reassigned to DWH NRDA

• Costs > $12M

• NPFC granted limitation of liability in January
2012 and RP awaiting formal assessment
plan or DARP from US Government



COSCO BUSAN

An outbound containership

strikes the fendering system

of the SanFrancisco Bay

Bridge early in the morning

with limited visibility.

SEP 2007



COSCO BUSAN

SEP 07



COSCO BUSAN

SEP 07

An estimated 53,569 US gal
(202,780 L) of IFO 380

was discharged into
San Francisco Bay, California.

A substantial cleanup operation
was commenced.



The Cultural Setting

• San Francisco Bay Area approx. 6.5million

• Very environmentally aware population

• 18+ institutions of higher learning

• 11 marine environmental research facilities

• 5 National Monuments

• 4 National Parks

• 5 National Marine Sanctuaries



The Political Setting

• > 20 State legislators

• 10 Federal Members of Congress

– including Speaker of the House Pelosi

• 2 US Senators



Pollution
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Pollution – clean up



Steamship Mutual Cosco Busan 15th June, 2011 - MTC

Clean up operation

Massive clean-up response

State of emergency declared and crab fisheries closed

Majority of clean-up completed within 2 months

finally concluded in autumn 2008

Cost of Spill clean up: US$68,555,656

Shoreline Assessment & NRDA: US$ 3,814,527

Government Agencies and Environmental costs: US$ 9,215,316*

Total US$81,585,499

*does not include Federal and State response and assessment costs of US$9 million that are

part of the NRD settlement package.



Steamship Mutual Cosco Busan 15th June, 2011 - MTC

Natural Resource Damage (incl Govt / State / City fines / costs)

Trustee Groups Trustees Claim Settlement

Birds US$ 6,593,944 US$ 5,000,000

Fish & Eelgrass US$ 2,686,780 US$ 2,500,000

Sandy Beaches }

Marsh & Mudflats} US$ 6,547,000 US$ 4,000,000

Rocky Intertidal }

Recreational

- shoreline US$22,110,000

- boating US$ 1,930,000

- fishing US$ 2,920,000

US$25,960,000 US$17,800,000

Admin

& oversight cost US$ 3,000,000 US$ 3,000,000

US$ 44,787,724 US$32,300,000

Total claims of US$145.15million settled at US$43.327 million



So how do you know what to pay?

• According to the law --- it should be “based in
sound science.”

• More frequently is based on theories that are
not necessarily supported by peer reviewed
science or overinflated.

• The “but we need more” pleas from the public
get great deference by several agencies and
politicians.



Technically Supportable
Assessment

Federal Register / Vol. 61, No. 4 / Friday,
January 5, 1996 / Rules and Regulations, Page
450-451



Technically Supportable
Assessment

1. Definition of Injury

Under this rule, trustees must determine if the
definition of ‘‘injury’’ has been met. ‘‘Injury’’ is
defined as an observable or measurable
adverse change in a natural resource or
impairment of a service.



Technically Supportable
Assessment

2. Exposure

Documenting exposure is a prerequisite to
determining injury, except for response-related
injuries and injuries resulting from substantial
threats of discharges. However, evidence of
exposure alone may be insufficient to conclude
that injury to a natural resource has occurred
(e.g., the presence of petroleum hydrocarbons
in oyster tissues may not, in itself, constitute an
injury).



Federal Register (FR Vol. 61 No. 4 January 5,
1996), NOAA response to comments re: injury
(page 472)

“Finally, because the rule requires a measureable
or observable adverse change in a natural
resource or service be documented in addition
to exposure, the “mere presence” of oil will not
constitute an injury under the rule.”



Technically Supportable
Assessment

3. Pathways

To determine whether an injury resulted from a
specific incident, a pathway linking the incident
to the injury must be established.



Trends in US NRDA

Evidence

Expectation

NC ATHOS SA CB
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Deep Water Horizon



THE ACCIDENT

• 11 lives lost

• Approximately 87 days of discharge

• Source 1,000m deep

• Shoreline oiled in 4 States

• US Government estimates would make this
the largest discharge in America

• Presidential Order to make BP submit daily
reports directly to the White House and
identify response needs



CHALLENGES
• 2 to 3 weeks to prepare for shoreline impacts

• Discharge and volume was uncertain until the
well was capped on Day 87

• Substantial water depths requiring extensive
ROV work

• Extensive use of a wide range of response
options

– In situ burning

• approx. 400 intentional on-water burns

– Surface and subsea use of dispersants



Equipment and Personnel
Intensive

• > 66 million man hours responding to date

• 125 aircraft have been on missions

• 3,400 vessels deployed in first month

• > 20,000 vessels were deployed or
purchased

– (A USCG Captain reports that this was 23x the
size of the current USN fleet)



Equipment and Personnel
Intensive

• At its peak, the response provided 48,000
trained personnel

• > 4,000 mi of shoreline has been inspected
by unified state, Fed and RP SCAT Teams

• > 16,000 miles of this shoreline were
subsequently resurveyed (many segments
numerous times) by unified SCAT Teams



Equipment and Personnel
Intensive

• Containment boom deployed: ~ 4 million feet

• Sorbent boom deployed: ~ 9 million feet

• Boom available: ~ 14 million feet mobilized

• Oily water recovered: ~ 34 million gallons

• Dispersant used: ~ 1.84 million gallons



Costs to Date

• $14B has been spent on response

• $1.2B has been donated to the largest study
of the Gulf of Mexico ecosystem ever
conducted

• $1B has spent on NRD assessment

• $0.5B for independent academic research

– (Gulf of Mexico Research Institute)

• $20B deposited in trust fund

• At its peak 83,000 square miles of Federal
fisheries were closed



How clean is clean?



How do we get to “Clean”?
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Trends in US NRDA

Evidence

Expectation
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So what are the take home
messages?

• Agencies have seen large amount of
resources deployed very rapidly and now are
expecting larger and more rapid response.

• The response to DWH and COSCO BUSAN
has demonstrated the effectiveness of mutual
aid pacts between states and Federal Govt
particularly California and foreign countries.



So what are the take home
messages?

• States and Federal agencies want more
meaningful control of response and
management of the IMT.

• Tens of thousands of “spill experts” are now
on the market.

• The complexity of this incident is without
precedent





Coral Issues



Recent Game Changers

The Marine Sanctuary Act

Includes a provision that allows for forfeiture
to the United States of a vessel that is "used
... in connection with ... any violations of [the
Act]...." 16 U.S.C. Sec. 1437(e)(1).

The government has in the past contended
that this forfeiture provision applies in
connection with an oil spill from a vessel into
a marine sanctuary.
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U.S. Standards Exported

Both Regulatory and Private Exportation

NOAA Workshops

Coral “CSI” group led by Hawaii DLNR Employees

Private Industry

“The Claims Assessment Group (CAG) is a nationwide consortium of consulting firms
supporting public and private clientele in conducting damage assessments and
economic valuations on commercial and non-commercial goods and services
damaged by oil spills. “

“expert training, design and implementation of internal and external operating

procedures for adjudicating natural resource damage claims and communicating
NRD information requirements to trustees”



Cost per square meter up to

US $10,000

Not all cases similar



GROUNDING DAMAGES IN
PERSPECTIVE

• Storms

• Land Use / Runoff

• Nonpoint Source
Pollution

• Point Source Pollution

• Climate Change

• Commercial Trade –
fishing, aquaculture,
aquaria, building
materials

• Accidental Releases

• Groundings



Current and Future Trends

Lack of Credit for Emergency Restoration

High Discount Rate

Assumption of Protracted Recovery Time

Lack of Cooperation, Different
Understanding of Cooperation



Trends
Marine Sanctuaries Act

Cost of Assessment relative to magnitude of injury not
a
regulatory consideration

No cost too small. NOAA recently spent over US
$500,000 to assess the loss of less than 100 coral
fragments in Florida

Florida Keys, Dry Tortugas, NWHI, all
other coastal US waters?



Future
Incorporation of Cold Water

Habitats in Claims



Bill 1: HR 1205. Coral Reef Conservation Amendments
Act of 2007.

Proposed re-authorization bill for the US Coral Reef Task Force
formed 9 years ago

“sanctuary resources of the national marine sanctuary', and `sanctuary
resources of other national marine sanctuaries' is deemed to include any coral
reef that is subject to the jurisdiction of the United States or any State, without
regard to whether such coral reef is located in a national marine sanctuary “

“There are authorized to be appropriated to the Secretary of Commerce to carry
out this title $30,000,000 for fiscal year 2008, $32,000,000 for fiscal year 2009,
$34,000,000 for fiscal year 2010 and $35,000,000 for fiscal years 2011 and
2012.”

All Waters of US treated as Sanctuary designation, cost of assessment not
a selection criteria, government has money to conduct assessment
unilaterally



Bill 3: S. 1580: Coral Reef Conservation Amendments Act of 2007

Not passed house or senate

No liability limit

No cooperative assessment

(A)The Secretary shall assess damages (as defined in section 220(8)) to
coral reefs and shall consult with State officials regarding response and
damage assessment actions undertaken for coral reefs within State
waters.

Does not have to be tied to restoration

USE OF RECOVERED AMOUNTS- Any costs, including response costs
and damages recovered by the Secretary under this section shall—

(1) be deposited into an account or accounts in the Damage Assessment
Restoration Revolving Fund established by the Department of
Commerce Appropriations Act



Future

Increasing client base for consultants
seeking to develop claims that may
otherwise not be pursued by regulatory
personnel with non-existent budgets

“internal and external operating
procedures for adjudicating natural
resource damage claims and
communicating NRD information
requirements to trustees”
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