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   I. Introduction 

 

 This paper will focus on the legal issues arising from the multi-state waterway systems of 

the United States.  Those waterway systems generally pass through and cross the borders of most 

of the fifty states composing the United States, and, for one system, include Canada.  The inter-

state and international character of the systems gives rise to questions concerning political juris-

diction over the waterways, legal jurisdiction, and the application of federal and state law.  While 

the waterways themselves are ordinarily the result of natural geologic forces, the jurisdiction and 

governance of the waterways has resulted from Constitutional and historical forces, which have 

given rise to a most interesting and unique legal regime.  That legal regime continues to evolve, 

much like the waterways continue to flow. 

 

  II. Description of the Waterway Systems 

 

 The United States has been blessed with numerous waterways, both large and small, short 

and long, navigable and non-navigable.  Many of the rivers in the systems connect one with the 

other, forming what has been described as “systems” for purposes of usage and management.  

For purposes of this paper, we group all of the waterways into five systems, based on their 

common usage and interconnectivity.
1
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A. The Mississippi River System 

 

 The Mississippi River System is, perhaps, the primary inland waterway system, as it 

stretches from Minnesota to Louisiana and includes traffic from the Illinois, Missouri, and Ohio 

River Systems.  The Mississippi River is the primary river in that system.  The Mississippi River 

System includes 9,000 miles of navigable waterways, including the Mississippi, Illinois, 

Missouri, and Ohio Rivers, with twenty-nine locks.  The primary commodity transported within 

that system is coal, followed by food, farm products, and petroleum. 

B. The Ohio River Basin System 

 

 The Ohio River Basin System covers approximately 2,800 miles of navigable waterway.  

Coal is the primary commodity, with significant amounts of aggregates, petroleum, grains, and 

chemicals transported on the system.  There are sixty lock and dam facilities maintained by the 

U. S. Army Corps of Engineers. 

C. The Gulf Intracoastal Waterway System 

 

 The Gulf Intracoastal Waterway System consists of 1,109 miles of navigable waterway, 

primarily found on the East and Gulf Coasts of the United States.  This waterway system con-

nects with some of the largest deep-water ports along those coasts and includes ten locks main-

tained by the U. S. Army Corps of Engineers.  Petroleum is the largest commodity shipped on 

that system, followed by chemicals, crude materials, and coal. 

D. The Pacific Coast System 

 

 The Pacific Coast System is primarily located in the northwestern segment of the United 

States, and it is composed of the Columbia, Snake, and Willamette Rivers.  At 596 navigable 

miles, it is somewhat different than the other systems in size, and also because it is not connected 

to any other waterway system, flowing, instead, directly into the Pacific Ocean.  There are eight 
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locks operating on the river and maintained by the U. S. Army Corps of Engineer.  Primary com-

modities transported on the river include food and farm products, petroleum, crude materials, 

chemicals, and primary manufactured goods. 

E. St. Lawrence River Seaway and Great Lakes System 
 

 The St. Lawrence River Seaway-Great Lakes System is the longest inland deep-draft navi-

gation system in the world, extending 3,700 kilometers from the Atlantic Ocean to the head of 

Lake Superior.  The seaway begins in Montreal and extends west to the Welland Canal, con-

necting the lower St. Lawrence to the Great Lakes.  Fifteen locks enable vessels to climb from 

sea level up to Lake Erie.  The end result is an efficient, low-cost marine highway which sup-

ports the industrial heartland of North America by transporting cargo to and from one hundred 

commercial ports between North American and overseas destinations.  The system functions as a 

cooperative effort between the Canadian St. Lawrence Seaway Management Corporation and the 

U. S. St. Lawrence Seaway Development Corporation.
2
 

 It is apparent from just this brief description of the five river systems that the total inland 

waterway system of the United States covers a significant geographic area.  The system connects 

all but nine of the fifty states, with all of the states located east of the Mississippi River having 

access to the total system as a result of several smaller river systems.  The system is international 

in scope, as it includes the St. Lawrence River Seaway and the Great Lakes.  The system offers 

substantial commercial opportunities for the cost-effective transportation of various commodities 

and finished products; recreational usage; and, certainly, various other water resources, including 

municipal and agricultural irrigation, hydropower, flood control, and general regional develop-

ment.  The infrastructure for the system is constructed, operated, and maintained by the United 
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States Army Corps of Engineers, and marine navigation is ordinarily regulated by the United 

States Coast Guard. 

 

III. Admiralty and Maritime Law and the Waterway Systems 
 

A. Subject Matter Jurisdiction of Federal and State Courts 
 

 The political structure of the United States consists of a federal government and fifty state 

governments bound together by the United States Constitution.  Prior to the Constitution, it was 

recognized that admiralty courts had jurisdiction over maritime matters.  That jurisdiction was 

subsequently codified in Article III, Section 2, Clause 1, the “Admiralty Clause,” of the Consti-

tution, which mandates that “(a) all Cases of admiralty and maritime Jurisdiction ‘are within the 

judicial power of the United States.’”  Additionally, Article I, Section 8, Clause 3, the “Com-

merce Clause,” of the Constitution provides that Congress shall have the power “To regulate 

commerce with foreign Nations, and among the several states.”  The Supremacy Clause of the 

Constitution (Article VI, Section 2) makes the constitutional acts of Congress “the supreme law 

of the land,” and the United States Supreme Court, early on, recognized the primacy of admiralty 

and maritime law under the Constitution as necessary for uniformity and consistency, which 

would not be the case if the law was subject to regulation by the states.
3
  Subsequent to the ratifi-

cation of the Constitution, Congress granted admiralty jurisdiction to the federal courts in the 

Judiciary Act of 1789.
4
 

 Federal courts in the United States, sitting in admiralty, have jurisdiction over maritime 

activity occurring on all waters, whether or not they are connected to any oceans, which are used 

or are capable of being used in interstate or foreign commerce, either in their natural state or 

which are possible to make navigable with a reasonable expenditure.  In THE DANIEL BALL,
5
 

the Supreme Court defined “navigable waters of the United States” as those that “form in the 



 -5- 

ordinary condition by themselves, or by united way of the waters, a continued highway over 

which commerce is or may be carried on with other States or foreign countries, in the customary 

modes in which such commerce is conducted by water.”  It is in that definition that admiralty and 

maritime jurisdiction is exercised over the waterway systems in the United States. 

 With admiralty jurisdiction comes the application of substantive admiralty law.
6
  The 

courts have recognized that the federal system requires uniformity of substantive law in maritime 

matters.  The application of federal maritime substantive law is such that even nonadmiralty 

courts must apply it on matters directly affecting marine commerce or which involve the 

“characteristic features” of maritime law.
7
 

 The application of federal maritime substantive law is important, and examples may be 

found, inter alia, in the following types of cases: 

 Cases involving the in rem or quasi in rem admiralty procedures found in the 

Admiralty Maritime Rules of the Federal Rules of Civil Procedure, such as vessel 

seizures under Rule C, Rule B garnishment actions, limitation-of-liability actions, 

etc.; 

 

 Commercial activities that involve the use of navigable waterways;
8
 

 

 Recreational boating activities, including the operation and maintenance of recrea-

tional vessels when those vessels are to be used on navigable waters;
9
 

 

 Maritime contracts which concern commerce on the sea, relate to commerce or 

navigation on navigable waters, or concern maritime employment;
10

 

 

 Contracts to repair or reconstruct vessels after they have already been placed in 

service;
11

 

 

 Contracts for the purchase of a vessel which include a charter obligation, because 

the charter obligation would be subject to admiralty jurisdiction;
12

 

 

 Passenger contracts of carriage;
13

 

 

 Seamen’s wage disputes;
14

 

 

 A general agency agreement for providing husbanding services to a vessel;
15
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 Wharfage and on-land storage, so long as the vessels are not withdrawn from navi-

gation;
16

 

 

 Contracts for offshore oil exploration;
17

 

 

 Storage which is incidental to the marine transportation of cargo;
18

 

 

 Marine insurance contracts [more will be said on this later in this paper]; 

 

 Contractual salvage claims;
 19

 

 

 Providing necessaries to a vessel, whether subject to the Federal Maritime Lien 

Act or not;
20

 

 

 Maritime torts, which are torts that occur on navigable waters and have some 

nexus with traditional maritime activities;
21

 

 

 Casualties involving pleasure craft when the casualty arises out of the operation of 

a recreational boat on navigable waters;
22

 

 

 Injuries sustained by federal longshore and harbor workers; 

 

 Casualties to commercial divers;
23

 

 

 Shore-side activities impacting vessel navigation; 

 

 Injuries to water skiers;
24

 

 

 Pollution claims;
25

 

 

 Ship-caused injury occurring ashore;
26

 

 

 Deaths on the high seas, as extended by the Death on the High Seas Act, 46 U.S.C. 

App. § 761; and 

 

 Product liabilities claims based on negligence or strict liability in tort.
27

 

 

 There are also numerous federal statutes governing many aspects of maritime commerce 

and activity, many of which impact the waterways system. 

 While the application of substantive admiralty law comes with the availability of admiralty 

and maritime jurisdiction, an interesting feature of the United States federal system is that state 
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law may also be available as a basis for judicial decision-making where federal maritime law is 

incomplete and does not preempt regulation of the issue.
28

  This issue of the application of state 

law over maritime activities can be problematic.  In dealing with the issue, the courts have 

developed the doctrine of “federal preemption” to limit the application of state law in maritime 

matters, but that doctrine does not necessarily lead to a well-defined demarcation between the 

two bodies of law, leaving the states “a wide scope” of possible involvement.
29

  Thus, the line 

between the importance of national uniformity in maritime law and the respect for state interests 

implied in our federal system is not always easily drawn. 

 In dealing with the federal-versus-state interests in applying federal admiralty and maritime 

law, some courts apply a balancing test.  By applying the balancing test, courts seek to determine 

if there is an established federal rule of maritime law which cannot be supplanted by a conflict-

ing state law, or to determine if a state has a substantial interest in the subject at issue, which 

takes precedence over the doctrine of uniformity.  This leads to a case-by-case analysis, with a 

careful weighing of both state and federal interests.  Examples of courts finding that state law 

may govern certain maritime activities are as follows: 

 Contracts for purchase and sale of vessel;
30

 

 

 A state may apply its employment anti-discrimination legislation to a ship owner’s 

headquarters in the state, because such application would not compromise uni-

formity of the admiralty system;
31

 

 

 Contracts preliminary to navigation;
32

 

 

 A state law allowing recovery of economic loss may be available;
33

 

 

 Federal substantive law does not conflict with state statutory remedies for sexual 

harassment;
34

 

 

 State legislation providing for strict liability for pollution by hazardous substances 

can apply to marine pollution;
35
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 There is an assumption of nonpreemption of state regulation when a state regulates 

health and safety matters that fall within the state’s police powers; 

 

 Nonmaritime activities, such as the construction of bridges, piers, and other struc-

tures, on navigable waters not subject to maritime jurisdiction, and state law 

applies;
36

 

 

 Police powers reserved in the U. S. Constitution may be used to regulate conduct 

for the public welfare;
37

 

 

 Federal water pollution statutes expressly provide that their application does not 

preempt application of state law; 

 

 Where there is no recognized general maritime law on an issue, and the matter 

does not require national uniformity, state law may be applied;
38

 

 

 Certain forfeitures of maritime property under state law have been allowed;
39

 and 

 

 State regulation regarding inspection regulation of vessels in the interest of safety 

has also been permitted.
40

 

 

 The courts in maritime cases have also drawn the distinction between national and local 

interests by adhering to a “maritime but local” doctrine, where the courts recognized that while 

there are some maritime interests involved in a matter, the case is nevertheless local, and, 

therefore, the principles of national uniformity do not apply, and state law governed exclu-

sively.
41

  Many of these cases have come up in the context of maritime workers’ and state work-

ers’ compensation legislation.
42

  There is also a recognized “twilight zone” when a case may fall 

either within the exclusive maritime jurisdiction or exclusive state jurisdiction.  This, again, has 

generally been raised in issues dealing with seamen’s remedies, including those available 

through state workmen’s compensation remedies. 

 In addition to cases where state regulations or statutes are determined to conflict with 

established federal maritime law, Congress may also preempt state law by legislation passed 

within its powers under the U. S. Constitution.  There are two categories of this type of preemp-

tion: 
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 “Field preemption,” which occurs if Congress explicitly or impliedly states that a 

federal law will exclusively regulate the field; and 

 

 “Conflict preemption,” which provides that federal law will preempt state law 

when it actually conflicts with that federal law. 

 

 It is easy to see from the many examples that while the courts have applied substantive 

maritime law to matters arising within the scope of federal maritime jurisdiction, the federal 

nature of the United States has also allowed for other more local governmental entities to impact 

on maritime interests where federal law does not preempt the local interests. 

 Two other features arising out of the federal-local issue are the concept of “savings to 

suitors” and the concept of case removal.  28 U.S.C. § 1333 contains what is commonly referred 

to as the “savings to suitors” clause, which permits a plaintiff to file his maritime case in a state 

court if that state court has jurisdiction over both the parties and the subject matter.  The state 

courts still must apply substantive federal maritime law, but may also apply state law if maritime 

law is incomplete and does not preempt federal regulations or statutes. 

 While the plaintiff does have leeway as to its choice of forum under the “savings to suitors” 

clause, a defendant also has the right to remove a case filed in state court to a federal court, 

pursuant to 28 U.S.C. § 1441, if the case is one within the “original jurisdiction” of the United 

States District Courts.  This is subject to the caveat that an action filed in state court cannot be 

removed to federal court on grounds only that it is within admiralty jurisdiction, unless it also 

has an independent basis for federal jurisdiction, such as diversity of citizenship of the parties or 

that the cause of action involves a federal question.
43

  As a result, maritime litigants may find 

themselves litigating maritime issues in state courts, which are not always the most informed and 

expeditious venues for handling such cases and, in the case of personal-injury actions, generally 

favor injured plaintiffs. 
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B. Marine Insurance 

 

 Marine insurance encompasses many different forms of policies, including protection and 

indemnity coverage, hull coverage, open marine cargo policies, pollution coverages, and a com-

prehensive marine general liability policy, which includes coverages for marine and nonmarine 

liabilities.  All of these types of policies are available for usage by insureds doing business on the 

waterways. 

 Generally speaking, marine insurance contracts are within admiralty jurisdiction.
44

  How-

ever, for there to be admiralty jurisdiction, the insurance must involve a maritime interest, such 

as a vessel cargo or other such interests.  The object of the coverage must have a “genuinely salty 

flavor” for the policy to fall within maritime jurisdiction.
45

  When there are both maritime and 

nonmaritime elements, and they are inseparable one from the other, a court sitting in admiralty 

may adjudicate the matter through the extent of the maritime interest.
46

  Otherwise, state substan-

tive law may be used to interpret or apply coverages in nonmaritime aspects of such disputes.
47

 

C. Regulating the Waterways 
 

 Supervision, operation, maintenance, and regulation of the waterways are generally the 

responsibilities of the federal government.  The U. S. Army Corps of Engineers is tasked with 

the construction, operation, and maintenance of the waterways’ infrastructure, such as locks and 

dams, navigation channels, and other related infrastructure.  Commercial barge shippers and 

other waterway users receive significant support through federal funding for operational costs, 

capital expenditures, and major rehabilitation of the waterways.  The Water Resources Develop-

ment Act of 1986 provides that expenditures for construction and major rehabilitation projects on 

the inland waterways are co-shared on a 50/50 basis between the federal government and com-

mercial users through the Inland Waterways Trust Fund (“IWTF”).  Operations and maintenance 
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costs for the inland waterways are a 100% federal responsibility.  The IWTF is supported by a 

20¢-per-gallon tax on commercial barge fuel.  Future financing for the inland waterways system 

is the subject of an ongoing debate in Washington.
48

 

 The United States Coast Guard (“USCG”) is tasked with regulating the operation of vessels 

on the waterway system.  The USCG discharges its responsibilities through authority granted to 

it by federal statutes and regulations, which allow it to set compliance standards for the design, 

construction, and safety features of vessels; documentation and registration of vessels; determine 

and enforce the rules of navigation and operation; inspect vessels for compliance; engage in a 

comprehensive monitoring of vessel operations on the waterways; and promulgate and enforce 

safety regulations on vessel operators.  On a day-to-day basis, users of the water systems interact 

with the USCG on a regular basis. 

 Finally, the Environmental Protection Agency (“EPA”) is charged with seeing that the 

waterways are kept in compliance with the federal environmental regulations and statutes.  On 

certain issues where there is dual jurisdiction from both the USCG and the EPA (such as for 

vessel general permits and ballast water issues), the USCG and the EPA try to work together to 

develop a consistent interpretation and application of the laws to provide a level of certainty to 

users of the waterway systems. 

 

IV. Summary and Conclusion 
 

 This paper has attempted to describe some of the physical aspects of the U. S. waterways 

system and the challenges it presents for admiralty and maritime practice, jurisdiction, liability, 

and insurance.  While the law recognizes the primacy and need for uniformity of admiralty and 

maritime law as it applies to the navigable waterways, the federal system of the United States 

also allows for an intersection of law and interests between the federal government and the indi-
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vidual states.  Concepts such as uniformity, preemption, and maritime-but-local come into play 

to determine issues of maritime practice, jurisdiction, liability, and insurance.  Those doctrines 

and the applicable law in general continue to evolve, balancing the need for uniformity with the 

demands of the federal political structure of the United States. 
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