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A.
Introduction.


The purpose of this presentation is to provide a general overview of the coastwise laws, including the Jones Act.   

There are many gray areas in the interpretation and enforcement of the coastwise laws and the responsible federal agencies have not always been perfectly consistent.  This paper is not intended as legal advice with respect to the application of the coastwise laws to any particular circumstance or activity.   

B.
The Jones Act.


Section 27 of the Merchant Marine Act of 1920 -- called the Jones Act in honor of Sen. Wesley L. Jones of Washington -- is now codified at 46 U.S.C. §55102(b) and requires that a vessel transporting merchandise between points in the United States must be:

· Owned by U.S. Citizens

· Built in the United States

· Documented under U.S. flag with a coastwise endorsement or, if exempt from documentation, otherwise eligible for coastwise documentation

The Jones Act reads as follows:

Except as otherwise provided . . . , a vessel may not provide any part of the transportation of merchandise by water, or by land and water, between points in the United States to which the coastwise laws apply, either directly or via a foreign port, unless the vessel – 


(1)  is wholly owned by citizens of the United States for purposes of engaging in the coastwise trade; and


(2)  has been issued a certificate of documentation with a coastwise endorsement under chapter 121 [of Title 46, U.S. Code] or is exempt from documentation but would otherwise be eligible for such a certificate and endorsement.

The federal statute governing the documentation of U.S. vessels provides that a vessel must be built in the United States to be eligible for a coastwise endorsement.  46 U.S.C. §12112(a)(2)(A).  A coastwise endorsement authorizes operation of the vessel in “unrestricted coastwise trade, dredging, towing, and any other employment for which a registry or fishery endorsement is not required,” 46 CFR 67.19(a), collectively referred to here as the “coastwise trades.”

Two federal agencies share responsibility for administration and enforcement of the coastwise laws – the Coast Guard, which administers the federal vessel documentation system and determines whether a vessel is eligible for documentation with a coastwise endorsement; and Customs and Border Protection (“CBP”), which is responsible for determining which activities are subject to the restrictions of the coastwise laws.  The Coast Guard’s vessel documentation regulations are found at 46 CFR Part 67.  CBP’s Jones Act regulations are found at 19 CFR Part 4.

Compliance with the Jones Act requires an understanding of what is meant by certain key terms:  “merchandise,” “transportation,” “points in the United States,” “citizen of the United States for purposes of engaging in the coastwise trade” and “vessel documented or eligible for documentation with a coastwise endorsement.”  We turn now to a discussion of these terms.

1.
Merchandise.  

As a practical matter, “merchandise” includes any and every tangible item that might be moved by water (including “valueless material”) except vessel equipment, the personal effects of crew or passengers and ship’s stores (i.e., consumables used aboard the vessel).  46 U.S.C. §§55102(b), 55102(a)(2).
  See also, 19 U.S.C. §1401(c), defining “merchandise” as "goods, wares, and chattels of every description. . . ." 
“Vessel equipment” includes items which are “necessary and appropriate for the navigation, operation or maintenance of a vessel and for the comfort and safety of persons on board.”  See Treasury Decision (“T.D.”) 49815(4) (1939), T.D. 40934 (1925).

To the extent that items carried aboard a vessel qualify as “ship’s equipment,” the movement of such equipment between U.S. points is not subject to the Jones Act’s restrictions.  A vessel such as a crane barge or pile driver that carries nothing when it moves except “ship’s equipment” necessary to its functions has not engaged in the “transportation of merchandise” within the meaning of the Jones Act.  Equipment necessary to a vessel’s functions, such as a crane designed for use aboard a crane barge, can be placed on the barge at one location and removed at another (e.g., for servicing or repair or for use on another crane barge) without violating the Jones Act.

2.
Transportation between U.S. Points. 

All points within the U.S. territorial sea or inside the baseline from which the territorial sea is measured are “coastwise points” covered by the Jones Act restrictions.  Points within the Exclusive Economic Zone (“EEZ”) are generally not considered coastwise points, although installations affixed or connected to the U.S. continental shelf for purposes of resource exploration or extraction, even temporarily, are coastwise points.

46 U.S.C. §55110 further extends the Jones Act restrictions to “the transportation of valueless material or dredged material, regardless of whether it has commercial value, from a point in the United States or on the high seas within the [EEZ], to another point in the United States or on the high seas within the [EEZ].”  Thus, where valueless or dredged material is concerned, the restricted “points” include points within the EEZ.


In general, the Jones Act restricts transportation between coastwise points.  “Transportation” subject to the Jones Act occurs “when merchandise laden at a point embraced within the coastwise laws (“coastwise point”) is unladen at another coastwise point, regardless of the origin or ultimate destination of the merchandise.”  19 CFR 4.80b.  


Transportation of merchandise between different locations within the same harbor is subject to the Jones Act’s restrictions.  19 CFR 4.80(a).  Very small differences between the point of loading and the point of offloading may constitute transportation subject to the Jones Act.  See, e.g., CBP Headquarters Ruling Letter (“HQ”) 116697 (2006) (lateral movement of a non-coastwise qualified crane barge with bridge sections during offloading from another vessel constituted a coastwise movement of the bridge sections in violation of the Jones Act); HQ 116191 (non-coastwise qualified dry dock swinging on its anchor in the course of launching a vessel engages in coastwise transportation).

Exceptions:  Certain movements of merchandise between U.S. points are not restricted:

· Substantial Transformation.  Where transportation of an item is interrupted outside the U.S. for manufacturing or processing, such that the item is transformed into “a new and different product.”  19 CFR §4.80b(a); see also American Maritime Association v. Blumenthal, 458 F.Supp. 849 (D.D.C. 1977) (transportation of crude oil to the Virgin Islands and subsequent transportation of refined products to the U.S.); HQ H249067 (March 6, 2014) (transportation of certain gasoline components from points in the United States to the Bahamas for a blending operation resulted in a “new and different” product within the meaning of §4.80b(a) because the blended components leaving the Bahamas would meet “specific commercial grades and EPA requirements . . .”); HQ H259293 (January 29, 2015) (blending of blendstock components to result in other products, including conventional gasoline products, are “new and different products” within the meaning of §4.80b(a)).  

· Break in Transit.  Where transportation is interrupted outside the U.S. so as to negate a continuous intention to transport the item(s) to a second U.S. point.  See, e.g., HQ 116616 (2006) (rejection of goods intended for export by foreign government, necessitating their return to the U.S.). 
· Canadian Rail Lines.  Transportation between U.S. points over through routes in part over Canadian rail lines and connecting water facilities if the routes are recognized by the Surface Transportation Board and rate tariffs for the routes have been filed with the Board.  46 U.S.C. §55116. 

Any movement of “merchandise” between points within U.S. territorial waters or to or from a facility attached (even temporarily) to the outer continental shelf is subject to the Jones Act.  Even minor movements of such items are considered transportation between coastwise points.  On the other hand, barges that serve solely as construction platforms for a marine construction project and specialized vessels such as crane barges and pile drivers that do not load such items at one point and offload it at another point do not trigger the Jones Act’s restrictions.  

Foreign flagged, foreign built and foreign owned vessels may be used to transport merchandise from the U.S. mid-west to Alaska if transported over Canadian rail lines to Canadian west coast ports for subsequent transportation by water to Alaska under circumstances permitted by the “Canadian Rail Lines” (“Third Proviso”) exception.
3.
Coastwise Citizens.

Owners and operators of vessels in coastwise trade must be Coastwise Citizens.  The rules restricting the ownership of U.S. flag vessels are referred to as “U.S. citizenship” requirements although the statutes themselves do not always use “citizenship” terminology and some U.S. flag vessels (those engaged solely in foreign trade) can be wholly owned by foreign parties in certain circumstances.  Because the requirements applicable to the owners of vessels engaged in coastwise transportation are different from the requirements applicable to the owners of vessels engaged in the foreign trades or the fisheries, the particular requirements applicable to the owners of coastwise vessels are said to define “coastwise citizenship.”  A person or entity that meets these particular requirements is referred to as a “Coastwise Citizen.” 

To qualify as a Coastwise Citizen, the vessel owner must first satisfy the general requirements applicable to all U.S. flag vessel owners under 46 U.S.C. §12103.  Those requirements vary by the type of person or entity involved, as follows: 

· Individuals.  Individual natural persons who directly own all or any part of a vessel must be U.S. citizens.  

· Trusts.  All trustees and beneficiaries of a trust must be U.S. citizens.

· Association or JV.  All members of an association or a joint venture must be U.S. citizens

· Partnerships.  All general partners of a partnership must be U.S. citizens

· Corporations.  A corporation incorporated under the laws of the United States or a state is eligible for U.S. documentation if:

· The chief executive officer and chairman of the board are U.S. citizens

· No more of its directors are noncitizens than a minority of the number necessary to constitute a quorum

In addition, to these general requirements for U.S. flag documentation under chapter 121 of Title 46, United States Code, 46 U.S.C. §50501(a) specifies that, for an entity to be eligible to own or operate a vessel in the coastwise trade, at least 75% of the interest in the entity must be owned by citizens of the United States.


A corporation is a Coastwise Citizen if at least 75% of each class of the corporation’s stock is owned and controlled by Coastwise Citizens.  46 CFR 67.31(a).  If a corporation is owned by other corporations, the citizenship evaluation is made at each successive “tier” of ownership on a tier-by-tier basis.  Since non-citizens may own 25% of a Coastwise Citizen corporation’s stock at successive ownership tiers, non-citizens may own direct and indirect ownership interests that exceed 25 % in the aggregate.  

There is an exception to the Jones Act citizenship requirements at 46 U.S.C. §12119
 that permits the issuance of coastwise endorsements to vessels owned by a leasing company, bank or financial institution as long as the vessels are under long term bareboat charter to a Coastwise Citizen, which must be the owner pro hac vice of the vessels during the term of the charter.  In addition, the leasing company, bank or financial institution that owns the vessels:

· must own or hold a beneficial interest in the vessels solely as a passive investment;

· cannot operate vessels for hire and cannot be affiliated with a person that operates vessels for hire; and

· must be independent from, and not an affiliate of, any charterer of the vessels or any other person that has the right to directly or indirectly control or direct the movement or use of the vessels.  This latter point includes a person who controls the use of vessels through a time charter.

The leasing company, bank or financial institution must meet the basic citizenship requirements of 46 U.S.C. §12103 as to place of organization and citizenship of certain officers and directors.  However, the entity, if a corporation, may be 100% owned and controlled by non-citizens.

In addition to the foregoing items, which the entity certifies to the Coast Guard each year by the filing of an affidavit, the vessels must meet the eligibility requirements for the coastwise trade (46 U.S.C. §12119(b)(1)), the vessels must be bareboat chartered to a person that is a Coastwise Citizen (46 U.S.C. §12119(b)(3)), and the bareboat charter must be for a period of at least three years, unless a shorter period is approved by the Coast Guard (46 U.S.C. §12119(b)(4)).

4.
Coastwise Qualified Vessels. 

To engage in the coastwise trades -- to transport merchandise between U.S. points -- a vessel must be eligible to be documented with a coastwise endorsement; i.e., it must be “coastwise qualified.”  To be coastwise qualified, in addition to satisfying the U.S. citizen ownership requirements mentioned above, a vessel must be built in the United States and documented with a coastwise endorsement issued by the Coast Guard (or, if exempt from documentation, “otherwise eligible” for such an endorsement).  

a.
Built in the United States.


To be eligible for documentation with a coastwise endorsement, a vessel must be built in the United States.  46 U.S.C. §12112.  A coastwise qualified vessel loses its coastwise eligibility if it is rebuilt outside the U.S.  46 U.S.C. §12132(b).  If rebuilt, “the entire rebuilding, including the construction of any major component of the hull or superstructure” must be done in the United States.  46 U.S.C. §12101(a).  The Coast Guard’s rules provide that (a) all major components of the hull and superstructure must be fabricated in the U.S and (b) the vessel must be entirely assembled in the U.S.  46 CFR 67.97.  The extent to which work can be performed in a foreign shipyard or foreign built modules or components integrated into a vessel without loss of its “U.S. build” status is a subject that continues to spawn litigation.  See, e.g., Shipbuilders Council of America v. U.S. Department of Homeland Security, 578 F.3d 234 (4th Cir. 2009); Philadelphia Metal Trades Council v. Allen, 2008 WL 4003380 (E.D.Pa. August 21, 2008).  Coast Guard regulations addressing these issues are found at 46 CFR Part 67 Subpart F and 46 CFR 67.177.

In evaluating whether foreign work will result in loss of a vessel’s coastwise eligibility, the Coast Guard applies several tests derived from its regulations.  Under 46 CFR 67.97, the Coast Guard asks whether the work involves the fabrication by the foreign yard of a “major component” of the hull or superstructure (the “major component test”).  If so, the vessel will no longer be coastwise qualified.  In applying the major component test, the Coast Guard looks to see whether a separable unit or “component” of the hull or superstructure has been fabricated by the foreign yard for installation in the vessel as a unit, as distinguished from work that simply alters, modifies or “builds upon” the hull or superstructure.  If the work involves fabrication and installation of a separable “component,” then the Coast Guard next asks whether the component is a “major” component.  For this purpose, the Coast Guard has as a matter of practice established a threshold – to be “major,” the foreign fabricated component must constitute 1.5% or more of the pre-work steelweight of the vessel.  See Shipbuilders Council of America v. United States Coast Guard, 578 F.3d 234, 243 (4th Cir. 2009).

Foreign shipyard work that involves alteration or modification of a vessel’s hull or superstructure other than by fabrication and installation of a major component is evaluated under the “considerable part” test.  46 C.F.R. 67.177(a) provides that “[a] vessel will be deemed rebuilt foreign when any considerable part of its hull or superstructure is built upon or substantially altered outside of the United States.”  In applying the considerable part test, 46 C.F.R. 67.177(b) provides that the Coast Guard will consider the amount of steel added to the vessel’s hull or superstructure in the foreign yard.  If the work performed constitutes 7.5% or less of the vessel’s total steelweight prior to the work, the vessel will not be deemed rebuilt.  If the work constitutes more than 10% of the vessel’s steelweight, the vessel will be considered rebuilt.  If the work performed is more than 7.5% but not more than 10% of the vessel’s steelweight, the vessel “may” be deemed rebuilt.

The Coast Guard’s tests for evaluating the extent of foreign work that can be done on a vessel without loss of its coastwise eligibility has been challenged twice in recent years.  In the Shipbuilder’s Council case, cited above, the Shipbuilders Council of America, Crowley and others challenged a determination by the Coast Guard that the installation of a double hull in China on a Jones Act qualified oil tanker did not result in the vessel having been rebuilt foreign.  The Coast Guard determined that the installation of the double hull did not constitute installation of a “major component” of the hull but an alteration of the vessel’s hull to be evaluated under the Coast Guard’s steelweight tests under the “considerable part” test of 46 C.F.R. 67.177(b).  The foreign steel added to the vessel was between 7.5 and 10% and the Coast Guard concluded that the vessel had not been rebuilt.

The Shipbuilder’s Council case illustrates the perils that shipowners face when they undertake major work in a foreign shipyard in reliance on rulings obtained from the Coast Guard.  In that case, the shipowner sought and received pre-construction review of the proposed work by the Coast Guard and a “preliminary” determination by the Coast Guard, based on the shipowner’s description of the proposed work, that the work would not adversely affect the vessel’s coastwise eligibility.  On completion of many millions of dollars of work, the shipowner returned the vessel to the United States and, preparatory to its return to Jones Act service, obtained a final determination by the Coast Guard that the vessel remained coastwise qualified, based on the work actually done.  At that point, the shipowner’s competitors brought suit to challenge the Coast Guard’s determinations – and they won!  The U.S. District Court for the Eastern District of Virginia (Brinkema, J.) concluded that the double hull was a “major component” of the hull, invalidated the Coast Guard’s distinction between “separable” components (to be evaluated under the “major component” test) and work that involved building upon the hull by adding steel plate “piece by piece” (to be evaluated under the “considerable part” test) and ordered the Coast Guard to revoke the vessel’s coastwise endorsement.   Although the Fourth Circuit Court of Appeals ultimately overturned the District Court’s decision and order, clearly this was a near thing for the shipowner!

The Philadelphia Metal Trades case, cited above, involved a dispute over the requirement of 46 C.F.R. 67.97 that a coastwise qualified vessel must be “entirely assembled” in the United States.  In that case, the Coast Guard determined that the installation at the Aker Philadelphia Shipyard of certain “larger foreign-built engine room-related macro modules” in a series of vessels being built by Aker for operation in the Jones Act trades would not cause the vessels to be ineligible for coastwise endorsements.  These “two-deck modules” included “equipment, and other supporting systems and outfitting . . . [to] include machinery components and foundations, equipment, piping, switchboards, cabling, lighting, stairs, ladders, railings, and floor grating.”  In line with prior rulings, the Coast Guard held that “items not integral to the hull or superstructure, such as propulsion machinery, consoles, wiring harness and other outfitting have no bearing on a U.S. build determination and may, therefore, be foreign built without compromising the coastwise eligibility of the vessel.”  In the District Court, the plaintiffs argued that the fabrication and assembly of these “macro modules” in Korea would preclude a determination that the vessels were “entirely assembled” in the United States.  In response, the Coast Guard argued that it had consistently permitted foreign source machinery and equipment to be installed in Jones Act vessels and that foreign construction or assembly of non-structural components did not disqualify the vessel so long as the assembly of the vessel itself took place in the United States.  The Coast Guard took the position that the “macro modules” were similar to other foreign source “parts” that did not individually need to be built (assembled) in the U.S. if all such parts were integrated into the vessel within the United States.  The court upheld the Coast Guard.

The principal take-away from these cases is that the Coast Guard’s determinations on U.S.-build issues (and other matters within the scope of the vessel documentation rules) are subject to judicial review and, although the courts typically give substantial deference to Coast Guard’s determinations, that deference is not unlimited.  The potential for judicial review and the idiosyncrasies of individual judges and individual cases create obvious risks for shipowners, shipyards and others who act in reliance on Coast Guard rulings.    



b.
Documented with a Coastwise Endorsement.


To participate in the coastwise trade, an otherwise eligible vessel must have a Certificate of Documentation issued by the U.S. Coast Guard with a coastwise endorsement unless it is exempt from documentation.  46 CFR 67.19(a).  A vessel is exempt from documentation if it measures less than 5 net tons
 or is a non-self-propelled vessel (e.g., a barge) that operates only within a harbor, on rivers or lakes or on the internal waters or canals of any state.  46 CFR 67.19(b).  However, to operate in the coastwise trade, such a vessel must be otherwise eligible for documentation with a coastwise endorsement, i.e., built in the U.S. and owned by Coastwise Citizens.

5.
Penalties.

A vessel employed in the coastwise trade without a Certificate of Documentation with a coastwise endorsement (or for which a coastwise endorsement was issued based on the knowing falsification or concealment of a material fact or a knowing misrepresentation or false statement by the owner or its representative) is liable to seizure and forfeiture to the U.S. Government.  In addition, any person employing such a vessel in violation of the vessel documentation laws or the Coast Guard’s implementing regulations is liable to the U.S. Government for a civil penalty of up to $10,000, with each day of a continuing violation considered a separate violation.  46 U.S.C. §12151.

“Merchandise” transported in violation of the Jones Act “is liable to seizure by and forfeiture to the Government.  Alternatively, an amount equal to the value of the merchandise . . . or the actual cost of transportation, whichever is greater, may be recovered from any person transporting the merchandise or causing the merchandise to be transported.”  46 U.S.C. §55102(c).  The Office of Regulation and Rulings of U.S. Customs and Border Protection has provided certain guidance with respect to penalties and the mitigation thereof (hereinafter the “Guidelines”).
  


A.
Application of Penalties


The Guidelines note that the Jones Act is “strictly applied by Customs, as intended by Congress.”  In cases of emergency to a vessel (such as a hurricane), human safety, or other humanitarian reason, the Guidelines provide that no penalty should be assessed in an amount higher than $100,000, regardless of the value of the merchandise transported in violation of the Jones Act or the cost of transportation.  The Guidelines provide that if neither distress nor humanitarian reason is present, the violation will be deemed to be one of “commercial expediency” (even if the violator realizes no monetary gain).  Other than the limit imposed by statute (i.e., up to the domestic value of the merchandise, or the actual costs of the transportation, whichever is greater) there is no limit on the amount of penalty to be assessed when the violation occurred due to “commercial expediency.”  



B. 
 Mitigation.

CBP has authority to mitigate penalties pursuant to 19 U.S.C §1618.  Section 1618 states that the commissioner of CBP may, in his discretion, mitigate a penalty “upon such terms and conditions as he deems reasonable and just” if he “finds that such penalty was incurred without willful negligence or without an intention on the part of the petitioner to defraud the revenue or to violate the law, or finds the existence of such mitigating circumstances as to justify the remission or mitigation.”  19 U.S.C. §1618.  

According to the Guidelines, mitigation normally will be accomplished at the 10% level for a first violation that is not aggravated (meaning that, the assessed penalty will be mitigated to an amount equal to 10% of that assessed).  The Guidelines provide the following examples of aggravating factors:

(i)  
a second or subsequent violation, or

(ii) 
“a violation that was deliberate, in that Customs obtains evidence or information that the violation was premeditated, or that the violation occurred after the violator was informed by Customs that the anticipated transportation would constitute a violation” of the Jones Act.

CBP reserves the right to impose a penalty that would offset any economic gain that the violator received as a result of the violation, even if that amount would exceed the mitigated penalty that would otherwise have been imposed.  The Guidelines provide the following example, “if the normal mitigated penalty amount were 10% of the domestic value of the cargo illegally transported, or $15,000, but the vessel avoided costs of $30,000 by committing the violation as a commercial expedient, then CBP could take a mitigated penalty of $30,000, rather than $15,000.”

C.
This Rig is All Wet.

Courts have held that penalty mitigation decisions under §1618 are committed to agency discretion and are unreviewable by courts.  United States v. One 1970 Buick Riviera, 463 F.2d 1168, 1170 (5th Cir. 1972); Furie Operating Alaska v. U.S. Department of Homeland Security, et. al, (Case No. 3:12-CV-00158, D. Alaska, July 6, 2015).  In a recent case, CBP has assessed a penalty of $15 million against Furie Operating Alaska, LLC (“Furie”) for Furie’s 2011 transportation of the Spartan Rig.
  Furie alleged, in part, that assessment of the $15 million penalty without mitigation was “arbitrary and capricious,” because CBP made promises and indicated that there were factors in favor of mitigation, but later assessed a full penalty without mitigation.  The Furie Court ruled that even if CBP made misleading statements, the court did not have the power to review the mitigation penalty.  The Furie court emphasized that “there is no mandated or standard mitigation procedure that CBP is alleged to have ignored or otherwise violated” and therefore, CBP’s decision not to mitigate the penalty was unreviewable.

C.
Other Coastwise Laws.

1.
Transportation of Personnel.

a.
The Passenger Vessel Services Act.  

The Passenger Vessel Services Act restricts the transportation of passengers between U.S. points in terms that are essentially identical to those of the Jones Act:

Except as otherwise provided in this chapter or chapter 121 of this title, a vessel may not transport passengers between ports or places in the United States to which the coastwise laws apply, either directly or via a foreign port, unless the vessel –

(1) is wholly owned by citizens of the United States for purposes of engaging in the coastwise trade; and

(2) has been issued a certificate of documentation with a coastwise endorsement under chapter 121 or is exempt from documentation but would otherwise be eligible for such a certificate and endorsement.

46 U.S.C. §55103(a).  



b.
What is a “Passenger”?
A “passenger” for purposes of the Passenger Vessel Services Act is “any person carried on a vessel who is not connected with the operation of such vessel, her navigation, ownership, or business.”  19 CFR 4.50(b).  Construction personnel, subcontractors and others with no role in the operation or function of the vessel are passengers.  HQ 110967 (1990) (“[T]he employees of a construction firm whose owner happens to utilize the vessel in the course of business would be considered passengers when transported from point to point.  This is so because, although they have a direct relationship with the company, they have no such connection with the vessel.”).

b.
Voyages to Nowhere.

CBP has determined that the transportation of passengers who embark at one location on a voyage entirely within U.S. territorial waters and return and disembark at the point of embarkation is subject to the restrictions of the Jones Act.  However, a voyage that extends to the high seas beyond U.S. territorial waters and returns to the original point of embarkation is not subject to the Jones Act.  See Treasury Decision 22275 (1900), 29 Opinions of the Attorney General 318 (1912) and, e.g., HQ 55001 (2009), HQ 27231 (2008), HQ 14892 (2007).

c.
Penalties.

The penalty for violation of the Passenger Vessel Services Act is “$300 for each passenger transported and landed.”  46 U.S.C. §55103(b). 

2.  
The Towing Statute. 


The Towing Statute restricts the towing of vessels between coastwise points in terms identical to the Jones Act, as follows:

Except when towing a vessel in distress, a vessel many not do any part of any towing . . . unless the towing vessel –

(1) is wholly owned by citizens of the United States for purposes of engaging in the coastwise trade; and

(2) has been issued a certificate of documentation with a coastwise endorsement under chapter 121 of this title or is exempt from documentation but would otherwise be eligible for such a certificate and endorsement.

46 U.S.C. §55111(a). 

The Towing Statute generally applies only to the towing of vessels between coastwise points but explicitly extends this restriction “to the towing of . . . a vessel transporting valueless or dredged material, regardless of its commercial value, from a point in the United States or on the high seas within the exclusive economic zone, to another point in the United States or on the high seas within the exclusive economic zone.”  46 U.S.C. §55111(b)(3).  This restriction on the towing of vessels transporting dredge spoils and valueless material thus follows the Jones Act in extending its reach to transportation of such material between points in the EEZ and between points in the U.S. and points in the EEZ – as well as to transportation between U.S. points.


The owner and master of a vessel which tows another vessel in violation of the Towing Statute are each liable for a civil penalty of at least $350 but not more than $1,100.  In addition, the towing vessel is liable for a penalty of $60 per tone based on the tonnage of each vessel towed.  46 U.S.C. §55111(c).


A companion statute imposes parallel restrictions on ship assist and vessel escort services within the navigable waters of the United States.  See 46 U.S.C. §55112.  A person who violates these restrictions is liable for a civil penalty of $10,000 for each day in which a violation occurs.  46 U.S.C. §55112(d).

The Guidelines also provide guidance relating to the Towing Statute, providing for “mitigat[ion] to between 25 and 50 percent of the claim for first violation.”  The Guidelines provide no relief for subsequent violations.  

3.
The Dredging Statute.

The Dredging Statute, 46 U.S.C. §55109, likewise mimics the Jones Act but adds an additional restriction, requiring that any “charterer” of the dredging vessel also be a Coastwise Citizen.  The Dredging Statute provides:

Except [for certain vessels engaged in dredging for gold in Alaska], a vessel may engage in dredging in the navigable waters of the United States only if –


(1) the vessel is wholly owned by citizens of the United States for purposes of engaging in the coastwise trade;

(2) the charterer, if any, is a citizen of the United States for purposes of engaging in the coastwise trade; and


(3) the vessel has been issued a certificate of documentation with a coastwise endorsement . . . or is exempt from documentation but would otherwise be eligible for such a certificate and endorsement.

A vessel operated in violation of the Dredging Statute is liable to seizure by and forfeiture to the U.S. Government.  46 U.S.C. §55109(c).
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� Marjorie F. Krumholz of Thompson Coburn LLP and Erin L. Eliasen of Garvey Schubert Barer contributed to this paper.


� Both of these agencies are currently housed within the Department of Homeland Security, although both were previously located within other departments.  CBP was previously part of the Treasury Department because of its role in the assessment and collection of customs duties.  Hence, some prior CBP interpretations of the coastwise laws reflect its antecedents within the Department of the Treasury.


� For exceptions involving stevedoring equipment and certain cargo containers and equipment used in foreign trade, see 46 U.S.C. §55107; 19 CFR 4.93.


� The Outer Continental Shelf Lands Act, 43 U.S.C. Chapter 29, Subchapter III, applies the Jones Act to artificial islands and similar structures, as well as mobile oil drilling rigs, drilling platforms, and other devices temporarily or permanently attached to the seabed of the outer continental shelf for the purpose of resource exploration or extraction operations.  Similarly, anchored support vessels related to such installations are also considered U.S. points for purposes of the Jones Act and other coastwise laws.  “[F]ederal law is to be applicable to all activities on all devices in contact with the seabed for exploration, development, and production.  The committee intends that federal law is, therefore, to be applicable to activities on drilling ships, semi-submersible drilling rigs, and other watercraft, when they are connected to the seabed by drillstring, pipes, or other appurtenances, on the OCS for exploration, development, or production purposes.”  H.Rept. No. 95-590, reprinted at 1978 U.S. Code Cong. & Admin. News 1450 at 1534.


� Although 46 U.S.C. §50501(a) by its terms applies only to corporations, partnerships and associations, Coast Guard regulations extend the same 75% U.S. citizen ownership requirement to other entities.  See, e.g., 46 CFR §67.36(c) (Trusts).


� The Coast Guard’s regulations for this exception are at 46 CFR Part 68.


� 46 U.S.C. §12103(a)(2).  A “ton,” as used here, is a measure of the volume of a vessel’s water-tight enclosures.  See 46 CFR Part 69 (Measurement of Vessels).


� The Guidelines are titled and dated as: What Every Member of the Trade Community Should Know About: Mitigation Guidelines: Fines, Penalties, Forfeitures and Liquidated Damages, an informed compliance publication, U.S. Customs and Border Protection, February 2004 (and can be found at: � HYPERLINK "http://www.cbp.gov/sites/default/files/documents/icp069_3.pdf" �http://www.cbp.gov/sites/default/files/documents/icp069_3.pdf�).  The Guidelines were written prior to the recodification of the Jones Act, the Passenger Vessel Services Act and the Towing Statute, but the Guidelines have not been superseded or updated since that recodification.  In addition, the Guidelines apply only to penalties imposed by CBP.


� Anticipating a Jones Act waiver from the Maritime Administration (“Marad”) in March 2011, Furie caused the Spartan Rig to depart from Texas for Alaska using a foreign vessel for transportation.  However, in March 2011 and May 2011, Marad and the Secretary of the Department of Homeland Security denied the waiver request and the request for reconsideration, respectively.  At that point, the Spartan Rig was diverted to Vancouver, Canada.  In July 2011 the Spartan Rig left Vancouver for Alaska, towed by a U.S. vessel.


� However, note that the transportation of passengers into international waters for the purpose of engaging in charter fishing would be considered coastwise trade.  See Treasury Decision 55193(2) (1960), discussed at HQ 112171 (1992) and HQ 112189 (1992).  The CBP determinations in this area are not a shining example of consistency.
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