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Westway Coffee Corp. v. M/V Netuno, 675 F. 2d 30 (2nd Cir 1982)


Plaintiff-respondant Westway (consignee) ordered 1710 cartons of coffee from  Dominium (shipper). The containers were then sealed, padlocked and delivered to a bonded warehouse prior to loading onto the M.V. Neptuno, a vessel owned by Defendant-appellant Netumar (the carrier). 

The containers were weighed upon arrival to the warehouse and had the same weight before the left Shipper’s plant. Two or three days after the Neptuno's arrival in New York, the padlocked and sealed containers were opened, revealing a shortage of 419 cartons or approximately 20 tons of coffee.


Qualifying Remarks:


The BOL must disclose the condition of the goods at the time the goods were shipped. If the goods are shipped without any notation of the condition of the goods, the BOL is clean, which constitutes prima facie evidence they were received by the carrier in normal condition.  

Accordingly, under COGSA, it has long been established that the weight listed on a bill of lading is prima facie proof of receipt by the carrier of that weight regardless of attempted reservations like “said to weigh,” “shipper's load and count,” and “contents of packages are shipper's declaration.” And once the carrier lists the weight of the goods (which normally will be readily verifiable by the carrier), he represents that he has no reasonable ground for suspecting that the weight of the goods actually received varies from the listed weight and that he has reasonable means of checking the weight. Therefore, in the underlying case, the shipper met the burden of proof for the first half prong of prima facie.


Accordingly, under Rotterdam Rules, without carrier’s qualification or  different statements of the apparent order and condition of the goods at the time the carrier or a performing party receives them for carriage, remarks in the bill of lading as furnished by shipper as for the information in the bill of lading on description of the goods as appropriate for the transport, leading marks necessary for identification of the goods, number of packages or pieces or the quantity of goods, and weight of the goods, if furnished by the shipper are prima facie evidence.                      



The Vallescura, 293 U.S. 296 (1934) 


Cargo owners sued in admiralty to recover damages for injury to a shipment of onions on respondent's steamship Vallescura from Spain to New York City. The onions were delivered in New York damaged by decay.  The bill of lading acknowledged the onions were received in apparent good condition.


Multiple Causation:


Where multiple causes of the loss are possible the burden returns to the carrier to prove the proportion of the damage attributable to its own negligence and the proportion attributed to an excepted cause. 

Accordingly, when multiple causations to the damage to cargo exist, under COGSA, after the shipper proved the damage is also caused by negligence or fault of the vessel, the carrier bears the burden to prove the proportion of the causation. If he fails to do so, the carrier must bear the entire loss where it appears that the injury to cargo is due either to sea peril or negligent stowage, or both.

Accordingly, under Rotterdam Rules, despite of exemptions, if the claimant could prove the carrier is at fault or is negligent, the carrier is still liable. However, carrier is liable only for that part of the loss, damage or delay that is attributable to the event or circumstance for which it is liable pursuant to this article. Both claimant and carrier have burdens of proof. Such carrier liability system under Rotterdam Rules focuses on carrier’s fault or negligence, which is different from the multi-causation system under the COGSA. 

Under the convention, a carrier may still be liable for the entire amount of loss if it is unable to show the event or circumstance in question is not attributable to its fault.  The most important difference in the convention is that a carrier may be liable only for that part of the loss, attributable to his negligence. 



Director General v. S.S. Maru, 459 F.2d 1370 (2nd Cir 1972)


The parties entered into a voyage contract for the transportation of bagged rice from Lake Charles, Louisiana to a safe port in India. The charter party incorporated COGSA.  After departing Louisiana, the vessel began to vibrate and ran hard aground in approximately 24 feet of water. The master unsuccessfully attempted to free the ship for days and hired contract salvage.  The salvor required a week to free the vessel.  The action was brought by shipper against ship owner for damages for a shortage in delivery and contamination of cargo of rice and for reimbursement for cargo's proportionate share of contribution to a third-party salvor.


Error of Navigation


Under COGSA and the Harter Act, the carrier is not liable from damage due to errors of navigation or management of the vessel.

The damage to the cargo was only caused by error in navigation and the plaintiff failed to prove any of carrier’s fault or negligence (overloading), therefore, pursuant to  § 1304(2) (a) COGSA, carrier is exempted from liability based on the reason that error in navigation is one of exemptions under COGSA.

The shipper met its burden of establishing that the vessel was negligent or unseaworthy and that the overloading caused the strand and the consequent damage to ship and cargo. 


Rotterdam Rules do not provide an exemption of “error in navigation” from liability for carriers. Carrier will be not exempted for the damage or loss caused by the error in navigation.


Fireman’s Fund v. M/V Vigsnes 794 F.2d 1552 (11th Cir 1986) 


Defendant Charterer Cardinal Steel Corporation (Cardinal) chartered VIGNES for the purpose of transporting about 5,350 tons of steel plate from Oxelosund to Panama City, Florida.

During the voyage, VIGNES encountered five days of heavy weather Seawater leaked into the No. 2 hold through the hatchcovers.
Upon the arrival of VIGNES about 25% of the shipment-were set aside as being suspected of seawater damage. Tests performed on those plates confirmed that the heavy rusting was caused by saltwater. Visual inspection of the holds revealed rust-colored splash marks on the sides of the holds where it appeared that water had dripped on the plates and splashed against the wall.

Seaworthiness
The carrier is bound to exercise due diligence to make the vessel seaworthy.

Because the perils of the sea and latent defects are the cause of the damage to the cargo, and the carrier has performed due diligence to make the vessel seaworthiness prior the voyage, the carrier is free from negligence or fault. In result, the carrier is exempted from liability under COGSA.


The carrier is bound to exercise due diligence to make the vessel seaworthy not only at the beginning of the voyage but also during the voyage by sea.



J.Gerber & Co. v. S.S. Sabine Howaldt, 437 F.2d 580 (2nd Cir. 1986)


The S.S. Sabine Howaldt, a small cargo vessel of a gross tonnage of 2288.43 tons, was time chartered to Contramar S/A for a voyage from Antwerp, Belgium to Wilmington, Delaware and Alexandria, Virginia. Contramar contracted to carry a quantity of steel products consigned to each of the two plaintiffs. The cargo was in good condition when loaded aboard the Sabine Howaldt at Antwerp. On arrival at the ports of destination in the United States, however, the steel showed extensive salt water damage from rust and pitting. 

In the course of her voyage across the North Atlantic the Sabine Howaldt encountered extremely heavy weather.
Perils of the Sea
Dangers that arise from extraordinary weather which cannot be guarded against by exerting ordinary skill and prudence.

“Perils and dangers of the sea” are those perils which are peculiar to the sea, and which are of extraordinary nature or arise from irresistible force or overwhelming power, and which cannot be guarded against by ordinary exertions of human skill and prudence. Because the court’s finding that through wrenching and twisting the vessel set up torsions within the hull which forced up hatch covers and admitted seawater to the holds, loss to cargo was from “peril of the sea” and vessel owner was exonerated from liability, the carrier is exempted from liability under COGSA 1304(2) (c).


Pursuant to this provision, carrier is also relieved of all or part of its liability, if it proves that perils of the sea or other navigable waters caused or contributed to the loss, damage, or delay. However, the Convention does not provide for the definition of “perils of the sea or other navigable waters”. Construction of the term is left to domestic law. in the underlying case, court has ruled that Perils and dangers of the sea” are those perils which are peculiar to the sea, and which are of extraordinary nature or arise from irresistible force or overwhelming power, and which cannot be guarded against by ordinary exertions of human skill and prudence.

Accordingly, under Rotterdam Rules, if US courts adopt this construction of the term, absent of any fault, the carrier is still exempted from liability. 



General Elec. Co. v. S.S. Nancy Lykes, 706 F.2d 80 (2nd Cir. 1980)


GE contracted with Lykes Steamships, to ship three, 50-ton locomotive cabs from New Orleans to Taiwan by way of Kobe, Japan. Contrary to instructions, the S.S. Nancy Lykes called at San Pedro, which was not an advertised port on the published itinerary, because of the low cost of bunkers. 

After bunkering in San Pedro-Long Beach, California, the S.S. Nancy Lykes while carrying the locomotive cabs ran into severe weather, rising to the level of force 8-10, and on the morning of May 5, 1978, two of the locomotive cabs washed overboard. 


Loss or Damage: Question of Deviation

1. Is the liberty clause enforceable? 

2. Was calling at San Pedro, California a customary deviation? 

3. Was calling at San Pedro for cheap bunkers an unreasonable deviation that removes Lykes ability to limit its liability to the post casualty value of the vessel?


Only reasonable deviations are justified if a vessel is delayed from reaching its final port of call. 

Based upon §4(4) of COGSA, any deviation in saving or attempting to save life or property at sea, or any reasonable deviation shall not be deemed to be an infringement or breach of this chapter or of the contract of carriage, and the carrier shall not be liable for an loss or damaged resulting therefrom: Provided, however, that if the deviation is for the purpose of loading or unloading cargo or passengers it shall, prima fascie, be regarded as unreasonable. 

Under the COGSA liability scheme, the carrier would lose the ability to limit its liability because there was an unreasonable deviation.
The Nancy Lykes would likely be permitted to limit their liability.  This is because, under article 61, there is a 2-part test that must be satisfied if a vessel is going to lose the ability to limit its liability. 

The test is if the claimant provides that the loss resulting from the breach of the carrier’s obligation was 1. Attributable to a personal act or omission of the person claiming the right to limit was done with the intent to cause such loss recklessly; and 2. With the knowledge that such loss would probably result.   

In conclusion, the ratification of the Rotterdam Rules would limit the carrier’s liability to either $480,374 in the event that the 3 SDR’s per Kilo are used. The Rotterdam Rules preserve the ability of a carrier to limit its liability in the event that the carrier deviates unreasonably from the anticipated published voyage. 



Encyclopedia Britannica v. S.S. Hong Kong Producer, 422 F.2d 7 (2nd Cir. 1969)


Claim for damages by breakage and seawater exposure to approximately 1300 cartons of encyclopedias shipped by Britannica from New York to Yokohama, Japan.  The damaged cartons were part of a shipment of 4080 cartons of books, packed into 8 containers. 


Loss or Damage to Deck Cargo

Was carrier entitled to COGSA protection when Universal issued Britannica a clean bill of lading which imported below deck stowage and Universal deviated from the clean bill of lading by stowing six containers on deck?  


Deck cargo is exempted from coverage under COGSA, absent an agreement or established custom, implying consent to carry cargo on deck.

As a matter of law, the carrier presented no evidence which showed that there was a “custom” in the shipping industry of carrying containerized cargo on deck, regardless of the provisions in the bill of lading. 

Therefore, the bill of lading, which gave the carrier the option to carry goods either above of below deck, but which contained no information or declaration as to how the carrier exercised that option, did not qualify the goods within COGSA’s exemption for cargo which by contact is stated to be carried on deck, and the cargo was “goods” to which COGSA applied.

Carrier is liable for the full amount of damages sustained (without COGSA $500 package limitation).  Measure of damages is the fair market value at destination of the damaged sets in the condition they were in when shipped, less any salvage. 


Under UNCITRAL, if the cargo is designed to be stowed on deck (i.e., is containerized), then the carrier is liable for damages caused by carriage on deck, but the carrier’s defenses and limitations remain.

Also, if the cargo is not designed to be carried on deck, then the carrier loses its defenses; and if the carrier agrees that the cargo is to be carried under deck, the carrier loses it right to the limitation.

Therefore, applying the UNCITRAL rules to this case, the ruling would be the same as under COGSA in that the carrier would lose its UNCITRAL defenses and limitations because the facts of this case show that carriage on deck is not within the contract of carriage, or the customs, usages or practices of the trade in question; there was no legal requirement to carry to goods on deck; and the deck and containers were not specifically designed to be carried on deck.



Groupe Chegaray v. De Chalus v. P&O  Container, 251 F3d 1359 (11th Cir. 2001) 


Parbel, a Florida company engaged in importing L’Oreal products from France, ordered a shipment consisting of four containers from Parfums in 1992.  Parfums shipped the order on a ship operated by Defendant P&O Containers, Ltd., from France to Parbel’s warehouse in Miami Florida.  The containers were off-loaded from the ship  at Ft. Lauderdale and stored in a container yard  operated by Sea-Land Service until deliver to the consignee in Miami.  Sometime between December 26 and December 28, 1992, one of the containers disappeared.

The products in the missing container were packed into a total of 2,270 shoebox-sized corrugated cardboard cartons.  The small cartons were then consolidated into 42 larger larger units, which were bound together with plastic wrap and packed onto 42 pallets, with two cartons remaining.


Package Limitations
When a BOL discusses the number of packages in a container, the $500 limit applies to those packages. However, if the number of packages is not disclosed in the BOL the $500 limit applies to the container. 

The Court found that the B/L clearly describes the pallets as “packages,” and that Parbel chose to incur the expense of packaging 2,270 shoebox-sized cartons onto a total of 42 pallets supports their conclusion that that the pallet and not the small carton represents a COGSA package.   

The court then calculated the damages: 44 packages x $500 package limitation = $22,000.00
The number of packages is the smallest number found on the Bill of Lading.  In this case, the Bill of Lading describes the contents of the container as 42 Packages STC 2268 Cartons + 2 CTNS.  Therefore, the Court would have found that the number of packages is 2270 and not 44. 

Under the Rotterdam Rules damages would be limited to 875 SDR (Units of Account) per package or 3 SDR per kilo, whichever is more.  One SDR is the equivalent of about $1.56.  Since the opinion does not state the weight of each package, we will assume that the greater figure would be the number of packages.  According to the Rotterdam Rules, in this case the damages would be equal to about $1,365.00 per package. Therefore, the damages would equal $3,098,550.00 ($1,365.00 x 2270).

Norfolk Southern Railway v. Kirby, 543 U.S. 14 (2004)


Australian cargo owner sued railroad for damage to equipment sustained in derailment in United States. Railroad responded that its liability was limited by Himalaya clauses in bills of lading issued by Australian freight forwarder and ocean carrier. 


Tackle to Tackle v. Door to Door
COGSA applies to the period from the time when the goods are loaded on to the time when they are discharged from the ship.

Bills of lading between a cargo owner and between intermediary and shipper for end-to-end transportation of these same goods are “maritime contracts,” the interpretation of which was governed by federal law and is covered under COGSA’s package limitation.

COGSA allows the extension of the limitation of liability by contract to the period  prior to the loading on and subsequent to the discharge from the ship on which the goods are carried by sea. The incorporation of Himalaya Clause extended the benefits of limitation of liability to “any” servant, agent or other person whose services contributed to performance of contract.


The Convention does not allow Himalaya provisions by only granting maritime carriers the privilege of limitation of liability, pursuant to certain limitations outlined in Article (19).  The Convention specifically excludes inland carriers that work outside of port areas from enjoying the limitation of liability afforded to maritime performing parties (Article 1 (7)).
Therefore, if the Convention were applied to the underlying case, Norfolk as the sub-subcontractor- rail carrier that performs carriage obligations beyond the port area, is not be entitled to the defenses or limitation of liability the same as the ocean carrier.

Rotterdam Rules adopts Himalaya clause into the its text, but limits the benefits of the Himalaya clause to maritime performing parties. 

Rotterdam Rules do not point out clearly whether it will exclude a valid Himalaya Clause (like the one in the instant case) inserted by parties into the bill of lading. If the Rotterdam Rules excludes or invalidate the effect of Himalaya Clause like the one in the case, inland carriers will not be covered by Rotterdam Rules and cannot enjoy the same defenses and limitation of liability as carriers. If Rotterdam Rules does not exclude or invalidate the effect of Himalaya Clause like the one in the case, inland carriers could still be protected by the clause.



Westinghouse Elec. Corp. v. M/V Leslie Lykes, 734 F.2d 199 (5th Cir. 1984)


Westinghouse shipped several large electric rotors on a vessel owned by Lykes Brothers Steamship Co., Inc. (Carrier). The LESLIE was an ocean-going steamship used to transport break-bulk or general cargo.

While at sea, the captain detected a fire on board.  While at sea, the captain discussed the events taking place with the Carrier. After many other attempts to control the flames, the holds affected by the fire were filled with salt water, thus badly damaging the cargo.  


Loss or Damage to Fire
Accordingly, from this case, under COGSA a carrier may be liable for fire damage where the “design or neglect” of the carrier prevented extinguishment of the fire once it began. Once a carrier shows that loss or damage to cargo was caused by fire, burden of proof shifts back to shipper to prove that fire was caused by the design or neglect of the carrier; burden is on shipper to identify by preponderance of evidence the cause of the fire, and also to establish that cause was due to “actual fault or privity” of the carrier. “neglect of the owner” means his personal negligence, or in case of a corporate owner, negligence of its managing officers and agents as distinguished from that of the master or subordinates, the findings below take the case out of the only exception provided by statute. 


The Convention grants carriers the same protection from liability in case of fire as COGSA (Article 17 (3) (f)). Similar to the courts reasoning in this case, the convention would allow claimants to counter limitations of liability by showing the carrier was at fault for negligence.

Different from COGSA section 1304(2)(b) under which the carrier will not be liable unless the fire is caused by the actual fault or privity of the carrier, Rotterdam Rules has no such condition for carriers to be immune from liability. Therefore, this defense under Rotterdam Rules is easier to be applied and will not cause problem on construction of “the actual fault or privity of the carrier. However, it should be noted that under Rotterdam Rules, notwithstanding of the fire exemption, if the claimant could prove that carrier is at fault or of negligence, the carrier may still be liable for all or part of the loss or damage.

Tubacex, Inc. v. M/V Risan, 45 F.3d 951, 956 (5th Cir.1995)


A shipper contracted with a carrier to ship a load of rolled steel tubes from Spain to New Orleans and Houston.  The cargo was loaded onto the carrier’s lash barge and the carrier issued a “clean” bill of lading to the shipper.  The lash barge was to be loaded aboard the next available mother vessel to call at the port in Spain.  The mother ship’s arrival was delayed longer than expected, and because the shipper had deadlines to meet, it demanded that the cargo be unloaded from the lash barge so that it could be shipped by other means.  The cargo was unloaded from the lash barge by stevedores selected and hired by the shipper.  The unloading took place during inclement weather and the cargo was stored in open air, while wet, for several days until it was loaded aboard another vessel.  The bills of lading issued upon loading of the second vessel noted some damage to the cargo. The shipper sued the carrier that operated the lash barge for cargo damage.  
Burden of Proof
Plaintiff has the burden of proving a prima facie case against the carrier that the goods were delivered in good condition, but discharged in damaged condition.  To rebut the plaintiffs case, the carrier must show the damage was due to an excepted cause, or that it acted with due diligence to prevent the damage. 
In Tubacex, the court held that the shipper established a prima facie case by providing the clean bills of lading issued by the carrier and showing damage to the goods.  However, the carrier raised defenses under §1304(2)(i) and (q).

Specifically, the carrier asserted that damage was caused during the unloading of the cargo by the stevedore that was hired by and under the control of the shipper, and that none its own acts contributed to the damage.  The shipper did not provide any evidence which showed that the carrier caused the cargo damage or was in control of the unloading.  Accordingly, the court affirmed summary judgment in favor of the carrier, holding that the carrier had met its burden of proof under §1304(2)(q) and, presumably, §1304(2)(i).  

The fact that COGSA imposes on non-delegable duty to carefully discharge cargo from vessels did not deprive the carriers of their defenses to liability under §1304



The outcome of the Tubacex case would not change under the Rotterdam Rules.  Indeed, it appears that burden shifting scheme would remain substantially the same.  Under Art. 17(1) of the Rotterdam Rules, the carrier is liable for cargo damage if the shipper proves that the damage occurred during the period of the carrier’s responsibility, which would include the unloading of cargo from the lash barge. See Art. 13(1) and 12(3)(b).  Under Art. 41(1) of the Rotterdam Rules, the clean bill of lading would constitute prima facie evidence that the carrier had received the cargo on board the lash barge in good condition.  However, the carrier would nevertheless avoid liability under Art. 17(2) by pointing to the undisputed evidence (thus meeting its burden of proof) that the cargo was damaged during unloading of the lash barge, which was performed by a stevedore hired and controlled by the shipper, and not because of any act of the carrier or its agents.  In the absence of evidence that any other act or inaction by the carrier caused the cargo damage, the carrier would also avoid liability under Art. 17(3)(h) & (i) – fault of shipper provisions.  



Mamiye Bros. v. Barber Steamship Lines, 360 F.2d 774, (2nd Cir.1966)

The case involved claims to recover for damage to cargo stored on a pier in New York Harbor.  The cause of the damage was flooding of the pier due to storm surge and wave action created by a Hurricane which struck New York Harbor on September 12, 1960.  Some of the cargo was in-bound and some of the cargo was out-bound, having arrived at the pier on Friday September 9th.   The cargo owners sued the ocean carriers responsible for transporting the cargo, and the carrier sued the stevedore company that operated the pier for indemnity.
Stevedore Liability
Stevedores have a duty to exercise due care in cargo operations. They must possess reasonable skill and expertise, and are liable for loss or damage caused by their negligence or lack of due care.

The court recognized that a stevedore must exercise reasonable care in protecting the cargo, but held that in view of the Weather Bureau estimates as to the probable course of hurricane, the stevedore/pier owner was not negligent in failing to take greater precautions before shutting down for the weekend on September 9th.
Under Art. 17(3)(a) the carrier is relieved from liability if the cargo loss is caused by an Act of God and not by caused by its own fault.  Under Art. 19(1) these defenses would be extended to the stevedore/port operator because: (1) the stevedore was “maritime performing party” under Art. 1(7); and (2) the cargo damage occurred while the goods were within the port, while the stevedore had custody of the goods, and the stevedore was performing services contemplated by the contract of carriage.  

In Mamiye Bros. the court held that the stevedore had exercised due care and there is no apparent reason why a different determination would be made under the Rotterdam Rules.

Pac. Employers Ins. Co. V. M/V Gloria, 767 F.2d 229 (5th Cir.1985) 


The cargo of soybean meal arrived at Costa Rica damaged and the cargo interests filed suit against TMM (voyage charterer) and the Aquaris (time charterer) to recover under COGSA.  Greenwich (NVOCC)  was subsequently tendered as a defendant by TMM and Aquaris pursuant to F.R.C.P. 14(a).
Charter/Owner
Liability for loss or damage under COGSA can be assessed only against a person who is a carrier under the act.  A carrier includes the owner or the charterer who enters into a contract with a shipper. 

The court characterizes Greenwich as a separate entity that sub-voyage chartered the M/V GLORIA to Cargill.  Thus, as the court stated, while the bills of ladings issued by TMM and Aquaris were issued in connection with the voyage charter between Greenwich and Cargill, and also in connection the other charter party agreements, Greenwich did not issue the bill of lading to Cargill and, therefore, Greenwich was not a COGSA carrier.   


The Rotterdam Rules do not apply to govern Greenwich’s liability because the Pac Employer’s court found that “Greenwich did not issue the bill of lading and did not otherwise enter into a contract of carriage with Cargill.” Id. at 236.  Moreover, even if Greenwich did sub-voyage charter the vessel to Cargill, the Rotterdam Rules would not apply as between Cargill and Greenwich because they would be original parties to that charter party.  See Art. 7.  However, the Rotterdam Rules would not apply as between Greenwich and the other cargo interests involved in the case, i.e. the Costa Rican consignees and other holders of the negotiated bill of lading.

Elgie and Co. v. S.S.S.A. Nederburg, 599 F.2d 1177 (2nd Cir. 1979)


An ocean carrier issued an order BOL indicating that it was carrying eleven cartons and one crate of optical machinery.  Payment for the machinery was made by the consignee upon presentment of the bills of lading.  However, the crate, which contained a lens-grinding machine, was never loaded aboard the vessel, and simply disappeared.  The consignee filed suit against the carrier and the stevedore who undertook the loading seeking to recover damages for non-delivery for the full value of the cargo.  The carrier asserted the $500 per package limitation in the bill of lading and available under §4(5) of COGSA.
Charter/Owner
Liability for loss or damage under COGSA can be assessed only against a person who is a carrier under the act.  A carrier includes the owner or the charterer who enters into a contract with a shipper. 

COGSA specifically provides that none of its provision shall be construed as repealing or limiting the Pomerene Act.   46 U.S.C. §1303(4).  The Pomerene Act contains no limitation of liability provision similar to §4(5) of COGSA and permits a holder in good faith for value to recover any damages sustained as a result of misdescriptions in a bill of lading.  The court found that the carrier had misrepresented that the crate had been loaded on the vessel and that the consignee had relied on that misrepresentation in making payment for the cargo.  Accordingly, it held that the carrier was liable under the Pomerene Act for the full value of the cargo, noting there is no requirement that a misrepresentation be intentionally fraudulent for liability to follow.  In so holding, the court noted that The Pomerene Act is consistent with the common law rule which applies to shipments originating outside the United States and, therefore, not covered by the Pomerene Act.


It is not clear whether the carrier in Elgie would be precluded from limiting its liability under the standard set out in Art. 61 of the Rotterdam Rules.  The court made a point of stating that the carrier’s misrepresentations need not be fraudulent or intentional for liability under the Promerene Act, but did not expressly characterize the conduct of the carrier as intentional, reckless or negligent.  If the carrier was merely negligent it is liable under Promerene Act and, therefore, deprived of its right to limit liability under COGSA.  However, mere negligence is probably not sufficient to deprive a carrier of its right to limit liability under Art. 61 of the Rotterdam Rules.  That being said, the distinction between reckless and negligence as used in Art. 61 is unclear, and with respect to misdescriptions in bills of lading, it is possible that there is no meaningful difference between a reckless or negligent misdescription.

Wemhoener Pressen v. Ceres Marine Terminals, Inc. 5 F.3d 734 (4th Cir. 1993).

an overseas shipment of a hydraulic press under a BOL containing a Clause Paramount extending COGSA beyond the tackles whenever cargo was in the custody of the carrier, and a Himalaya Clause extending the benefits of COGSA to a carrier’s subcontractors.  

The mafi and crate were transported by an ocean carrier under the BOL from Germany to the Port of Baltimore where the crate was unloaded by stevedores and transported to a storage area at the terminal, still strapped to the mafi.  While still in storage and awaiting pickup, the stevedore “stripped” the mafi, i.e., cut the crate loose from the mafi with a blow torch.  In the process, the packaging caught fire and caused substantial damage to the press.  

The shipper sued the stevedore/terminal operator for cargo damage.  The stevedore asserted that it was entitled to COGSA’s $500 per package limitation of liability because it was performing parts of the carriage as a subcontractor of the ocean carrier.  The shipper asserted that the bill of lading and its limitations of liability did not apply because the press had already been delivered by the ocean carrier when the damage occurred and, therefore, state law should govern the stevedore’s liability.  


Constructive Delivery
Proper delivery means either actual or constructive delivery. Actual delivery consists of transferring possession and control of the goods from the carrier to the consignee or his agent. Constructive delivery occurs where the goods are discharged from the ship upon a fit wharf and the consignee receives due and reasonable notice that the goods were discharged and had a reasonable opportunity to remove the goods.

Moreover, the court observed, the stevedore was acting as a subcontractor of the ocean carrier pursuant to a contract between them and the act of stripping was charged to the ocean carrier, and not the shipper or consignee.  Thus, the stevedore was “fulfilling [the ocean carrier’s] contractual responsibility for carriage of goods until delivery.”  Accordingly, the court held that at the time the press was damaged neither actual nor constructive delivery had taken place.  Therefore, the stevedore was entitled to rely on the ocean carrier’s bill of lading to limit its liability to $500.
Regardless, under Art. 19 of the Rotterdam Rules, the carrier’s defenses, including the per package limitation of liability under Art. 61, would be extended to the stevedore/terminal operator because: (1) the stevedore was a “maritime performing party” under Art. 1(7) and (2) the cargo damage occurred while the goods were within the port, while the stevedore had custody of the goods, and while the stevedore was performing services contemplated by the contract of carriage.  Therefore, the stevedore would be entitled to a limitation of liability under the Rotterdam Rules.

International Knitwear Co. Ltd. v. M/V Zim Canada, 1996 WL 169360 (S.D.N.Y. 1996
The original bill of lading provided that “one of the originals of this Bill of Lading must be surrendered duly endorsed in exchange for the goods or Delivery Order.”  Upon arrival in Miami, the consignee informed the carrier that the original bill of lading had gone missing, and proposed the release the cargo against a letter of guarantee.  The carrier accepted the letter and released the cargo to the consignee.  

However, the original bill of lading was being held by a bank pursuant to instructions that it should only be released to the consignee upon its payment for the cargo.  Because the consignee had not paid for the cargo, the original bill of lading had not been released.  The shipper was never paid for the cargo and, therefore, sued the carrier for misdelivery.


Straight Bills of Lading
A carrier must deliver the goods to the named consignee on the original BOL unlike a negotiable bill of lading where the carrier releases the goods to any authorized holder of the BOL. 

The court found it unnecessary to address the question of whether the bill of lading was a negotiable or straight bill of lading because the bill of lading expressly required the surrender of the original bill of lading for the release of the cargo.  Because the carrier released the cargo without requiring the consignee to surrender the original bill of lading, the court held that the carrier was liable for misdelivery.  



The outcome of International Knitwear would not change under the Rotterdam Rules.  If the bill of lading was non-negotiable then Art. 46 would apply.  Art. 46(a) provides that the carrier “shall refuse delivery if the non-negotiable document is not surrendered.”  If, on the other hand, the bill of lading was negotiable, then Art. 47 would apply.  Under Art. 47(a)(i), the carrier could release the cargo only “upon surrender of the negotiable transport document.” In either case, the carrier would be liable under Art. 46 or Art. 47 for misdelivery of the cargo.  Only if the bill of lading was non-negotiable and did not contain a requirement that the original bill of lading be surrendered would delivery to the named consignee without surrender of the original be permissible. See Art. 45.
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