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EDITORIAL COMMENT 

 
 This edition of the MLA Report contains newsletters of the 
Association’s Committees and some of the papers that were issued 
in connection with the Fall Meeting in Fajardo, Puerto Rico, in 
November 2013.  That was a joint meeting with the Instituto 
Iberomericano de Derecho Maritimo, at which First Circuit Judge 
Juan R. Torruella delivered a paper entitled “Adrift With Universal 
Jurisdiction”.  We are very pleased to publish that paper here 
together with a paper by Southern District of New York Judge 
Charles S. Haight, Jr. entitled “Liners In Collision”, which offers 
his reflections on two famous collision cases, 42 years apart in 
time but remarkably similar in their facts. Judge Haight's  
grandfather and father respectively were involved as counsel in 
those cases. 
 
 We thank the following members of the Committee on 
Young Lawyers for their proof-reading and cite checking 
assistance in the preparation of this edition:  Corey R. Greenwald 
of Clyde & Co. US LLP in New York, Patrick J.R. Ward of Hand 
Arendall LLC in Mobile; and Arthur Alan Severance of Trident 
Law, PC in Whittier, California. We appreciate their help.  
However, we remain responsible for any errors or ambiguities that 
may have escaped their view. 
 
 As in the past, we remind readers that articles, case notes 
and comments published in the MLA Report are for informational 
purposes only, are not intended to be legal advice and are not 
necessarily the views of The Maritime Law Association of the 
United States. 
 
 
    Chester D. Hooper 
    David A. Nourse 
    Editors 
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ADRIFT WITH UNIVERSAL JURISDICTION  
(AL GARETE CON JURISDICCIÓN UNIVERSAL)1 

Juan R. Torruella2 

I. Introduction 
 

Although the subject of "universal jurisdiction" is not one 
often discussed outside academic circles, it is one that I believe is 
relevant to important aspects of our national and international state 
of legal affairs. Universal jurisdiction allows the acquisition of 
personal jurisdiction by a national court over a person or persons, 
in a case or controversy in which there is no connection between 
the state exercising jurisdiction and the individual brought to 
judgment before the court.3  As is obvious, under certain 
circumstances the exercise of universal jurisdiction by one nation 
can negatively impact the sovereignty of another nation and, in a 
related maritime subject, may affect the accepted tenet of freedom 
of the seas.4  

                                                 
1 This article is the product of a presentation given on November 1, 2013 to a 
joint meeting of the Iberoamerican Institute of Maritime Law and The Maritime 
Law Association of the United States in Fajardo, Puerto Rico. 
2 Judge, United States Court of Appeals for the First Circuit.  Although the 
author acknowledges the research aid of Amber Charles, the content and 
opinions expressed in this article are solely attributed to him. Furthermore, he 
reserves the right to modify or change the same when appropriate. 
3 Princeton University Program in Law & Pub. Affairs, The Princeton Principles 
on Universal Jurisdiction (2001), princ. I (1) [hereinafter "Princeton 
Principles"], reproduced in Eugene Kontorovich, The Piracy Analogy: Modern 
Universal Jurisdiction's Hollow Foundation, 45 HARV. INT'L L.J. 183 (2004). 
The Princeton Principles are the product of meetings of the world's leading 
scholars and jurists at Princeton University in 2000-01, for the purpose of 
reaching a consensus on the principles that define the subject of universal 
jurisdiction. See also Allyson Bennett, That Sinking Feeling: Stateless Ships, 
Universal Jurisdiction, and the Drug Trafficking Vessel Interdiction Act, 37 
YALE J. INT'L L. 433, 438 (2012).   

4  United Nations Convention on the Law of the Sea, art. 87, Dec. 10, 1982, 
1833 U.N.T.S. 397 ("The high seas are open to all States . . . .  These freedoms 
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Universal jurisdiction is a subject that concerns the United 
States both domestically, in the application of its municipal law, 
and internationally, in regards to its intercourse with other nations.  
The constraints imposed by the Constitution of the United States 
on the nation's exercise of universal jurisdiction, as well as the 
international effects of this policy, will be the main focus of this 
Article.  Specifically, I intend to comment on how the United 
States, through its statutory law,5 and subsequent judicial 
interpretations of that law,6 exercises universal jurisdiction in a 
manner that is contrary not only to international law but also to the 
Constitution of the United States, and that negatively affects the 
international maritime community.  Although these issues most 
often come before the courts of the United States in a criminal law 
context, we cannot totally ignore their application in a civil setting 
as well, as seen in Kiobel v. Royal Dutch Petroleum Co., decided 
by the Supreme Court on April 17, 2013, which is a case that 
undoubtedly will have an impact far beyond its limited holding. 

I chose the title of this Article not only as a play on words, 
but also to forecast my concern with the United States' treatment of 
universal jurisdiction.  Its application of this doctrine is a course of 
action that is out of step -- or figuratively speaking "adrift" without 
GPS or even a working compass -- with much of the international 
community.  I believe that the United States' treatment of universal 
jurisdiction results from more than just a difference of legal 
philosophies to be commented upon by academics in law review 
                                                                                                             
shall be exercised by all States with due regard for the interests of other States in 
their exercise of freedom of the high seas . . . .") [hereinafter UNCLOS]. 
Although the United States and several other maritime nations have not ratified 
this treaty, many of its provisions are treated as customary international law. 
See, e.g., United States v. Alaska, 503 U.S. 569, 588 n.10 (1992). 
5 See Alien Tort Statute, 28 U.S.C. § 1350 ("ATS"); Drug Trafficking Vessel 
Interdiction Act ("DTVIA"), 18 U.S.C § 2285 (2011); Maritime Drug Law 
Enforcement Act ("MDLEA"), 46 U.S.C. §§ 70501-70507 (2006); Marihuana 
on the High Seas Act ("MHSA"), Pub. L. No. 96-350, 94 Stat. 1159 (1980).  
6 See Kiobel v. Royal Dutch Petroleum, 133 S. Ct. 1659 (2013); United States v. 
Cardales-Luna, 632 F.3d 731 (1st Cir. 2011); United States v. Angulo-
Hernandez, 565 F.3d 2 (1st Cir. 2009).  
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articles.  Indeed I believe it reflects long-seated policy 
determinations about the role the nation seeks to play in the 
international arena.  Nonetheless, as many such issues are afield of 
the precise the confines of this Article,7 I will limit my comments 
to how, in my opinion, the United States is on the wrong side of 
customary international law -- which is the binding law of the land 
in the United States by virtue of the Supremacy Clause8 -- in its 
application of the doctrine of universal jurisdiction.   

Under United States law, and I suspect under most legal 
systems, jurisdiction is the legal right by which courts exercise the 
authority of the state over persons, in criminal matters, and 
controversies, in civil cases.  It is the competence of a court of law 
to decide judicial issues in a binding manner when it has 
cognizance of the class of cases to be heard; when proper parties 
are before it personally or by virtue of recognized substitute 
procedures that comply with due process; and when the questions 
to be decided are within the powers that have been authorized by 
the legislative branch, or by the Constitution or fundamental 
document, of the state exercising jurisdiction.   

                                                 
7 As stated in a dissent that I authored, in a phrase that is hardly original with 
me, and which I believe has relevance beyond today's remarks,"[t]he United 
States cannot be the world's policeman." Angulo-Hernandez, 565 F.3d at 20 
(Torruella, J., concurring in part and dissenting in part).   
8 "This Constitution, and the Laws of the United States which shall be made in 
Pursuance thereof, and all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the Supreme Law of the Land, and the 
Judges in every State shall be bound thereby, and anything in the Constitution or 
Laws of any State to the Contrary notwithstanding." U.S. CONST., Art. VI, § 1, 
cl. 2; see Kiobel, 133 S. Ct. 1659 (2013); Sosa v. Alvarez-Machin, 542 U.S. 692, 
729-30 (2004) (holding that customary international law is federal law pursuant 
to the Supremacy Clause); Ali v. Rumsfeld, 649 F.3d 762, 788-89 (D.C. Cir. 
2011) ("As Judge William A. Fletcher has noted, "[t]he Court's decision [in 
Sosa] . . . necessarily implies that the federal common law of customary 
international law is federal law in the supremacy-clause sense." (citing William 
A. Fletcher, International Human Rights in American Courts, 93 VA. L. REV. 
653, 665 (2007))). 
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Although perhaps there are other variations of this 
definition, the one underlying and controlling axiom to all concepts 
of jurisdiction (and for that matter of all legislation), is that the 
body executing the grant of power to the court, that is, the 
legislative body of the particular state purporting to give 
jurisdiction to the court, must itself have the authority to make the 
grant of jurisdiction in question.  

In the United States, we look to the Constitution to 
determine whether Congress has the authority to legislate 
regarding any particular subject.9  This means, in short, that all 
legislation must concern conduct, subject matter, or actions within 
or regarding the United States' territory, its national interests, or its 
citizens or persons subject to its jurisdiction.  I propose that under 
the Constitution there is a fundamental absence of power in 
Congress to legislatively grant the courts of the United States 
universal jurisdiction in the manner seen in certain provisions of 
the nation's drug interdiction statutes. Although I am cognizant that 
this legislation has been validated by some courts of the United 
States, in my view, these decisions err on two grounds.  First, there 
is a basic absence of authority under Article I of the Constitution to 
extend the jurisdiction of the courts of the United States to cases 
that have no nexus to the nation, its territory, or its citizens.  
Second, even if there is such power, the specific legislation in 
question attempts to apply universal jurisdiction to crimes that are 
not recognized by customary international law as appropriate for 
the exercise of such jurisdiction, thus making such exercise 
necessarily unconstitutional and invalid.  

Before proceeding, I must make a brief comment regarding 
a subject that, although related and sometimes confused or 
conflated with universal jurisdiction, is distinct from it.  That is the 

                                                 
9  Cf. United States v. Lopez, 514 U.S. 548 (1995) (holding the Gun-Free School 
Act unconstitutional as exceeding Congress' authority to legislate under Article 
1, § 8, clause 1 of the Constitution); Rivard v. United States, 375 F.2d 882 (5th 
Cir. 1967), cert den. sub. nom. Groleau v. United States, 389 U.S. 884 (1967); 
United States v. Keller, 451 F. Supp. 631, 634-35 (D.P.R. 1978), aff'd sub nom 
United States v. Arra, 630 F.2d 836 (1st Cir. 1980). 
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subject of extraterritoriality, which is the application of municipal 
legislation beyond the legislating nation's territorial boundaries. 
The giving of extraterritorial effect to legislation is not favored in 
the United States and, in fact, is not presumed.10  The intent of 
Congress to apply legislation extraterritorially must be both clearly 
established and within those exceptions recognized by 
international law as allowing municipal law to have extraterritorial 
effect.  These exceptions include situations where the 
extraterritorial conduct or controversy involves or affects the 
citizens or the territory of the legislating state, or in which, 
pursuant to the Law of Nations, the particular matter is accepted as 
permitting extraterritorial application. 

II. An Overview of Universal Jurisdiction 

International law describes three general types of 
jurisdiction: (1) prescriptive jurisdiction, which is the authority to 
apply a law to particular conduct or individual; (2) enforcement 
jurisdiction, which is the authority to compel compliance with the 
law; and (3) adjudicative jurisdiction, which is the authority to 
subject an individual to a state's judicial system. 

Recognizing these types of jurisdiction, the Law of Nations 
permits the exercise of jurisdiction by a nation -- that is, recognizes 
a nation's competence to enact and enforce the nation's laws -- in 
accordance with any of the following theories of jurisdiction:11 (1) 
territorial jurisdiction, wherein jurisdiction is based on the place 
where the offense or controversy has taken place; (2) national 
jurisdiction, in which jurisdiction is based on the nationality or 
national character of the offender or parties; (3) protective 
jurisdiction, where jurisdiction is based on whether national 

                                                 
10 See, Kiobel, 133 S.Ct. at 1663-65; Morrison v. Nat’l Austl. Bank, 130 S. Ct. 
2869 (2010). 
11 See Keller, 451 F. Supp. at 634-35; see also U.N. Secretary-General, The 
Scope and Application of the Principle of Universal Jurisdiction, Report of the 
Secretary-General Prepared on the Basis of Comments and Observations of 
Governments, p. 3, U.N. Doc. A/65/181 (June 29, 2010) [hereinafter Report of 
the Secretary-General]. 
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interests are compromised; and (4) passive personal jurisdiction, in 
which jurisdiction is based on the nationality or national character 
of the victim or prejudiced party.  In all of these theories for 
acquiring jurisdiction, the types of jurisdiction -- that is, the 
individual prescriptive, the enforcement, and the adjudicative 
elements -- must be met through a specific nexus between the 
conduct, its location, and its impact on the territory or citizens of a 
particular state.   

Universal jurisdiction is the fifth type of jurisdiction, 
which, in some limited circumstances, allows jurisdiction even in 
situations in which there is no direct connection with the 
prosecuting nation, its territory, or its citizens, and in which the 
nation may or may not have actual physical custody over the 
alleged civil or criminal offender.  Thus in universal jurisdiction 
the prescriptive, enforcement and adjudicatory elements of 
jurisdiction are conflated.   

In addition to these general classifications, there is one 
more specific jurisdictional regime, which in many respects is not 
just jurisdictional but is also a choice of law rule, and which is 
undoubtedly well known in admiralty law. This is the so-called 
"law of the flag" doctrine.  Pursuant to a well-established legal 
fiction, a vessel is considered territory of the nation whose flag it 
carries, allowing that state to exercise exclusive jurisdiction over 
that ship and to apply its national laws to that vessel, its crew, and 
its passengers at all times, including while on the high seas, and 
even while in the territorial waters of other nations.12  This 
principle, which is part of customary international law, was 
incorporated into Article 9 of the United Nations Convention on 
the Law of the Sea, which was not joined by the United States.  

                                                 
12 Lauritzen v. Larsen, 345 U.S. 921, 929 (1953) (finding that Danish law 
applied to accident aboard a Danish ship in Havana harbor because "[p]erhaps 
the most venerable and universal rule of maritime law relevant to [the choice of 
law] problem is that which gives cardinal importance to the law of the flag."); 
United States v. Flores, 289 U.S. 137, 155-56 (1933) (holding that the criminal 
law of the United States applied to a murder committed aboard a U.S. flag vessel 
up the Congo River in the Belgian Congo).  
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The United States, nonetheless, does recognize and enforce the 
principle of the "Law of the Flag."13  

Having defined the various types of jurisdiction, it is 
appropriate that greater attention be given to what makes universal 
jurisdiction unique, notwithstanding that some of this may already 
be obvious.  In all other modalities of jurisdiction, there is some 
concrete, identifiable nexus between the state that claims 
jurisdiction and the conduct and/or person over whom jurisdiction 
is asserted.  This nexus is absent in universal jurisdiction.  Rather, 
universal jurisdiction is available based on the nature of the offense 
or tort.  That is, it is the existence of a crime or tort that has been 
recognized by customary international law as a sufficiently 
"heinous" (namely, piracy, slave trade, crimes against humanity, 
and genocide), which validates the invocation of the unusual 
jurisdictional process that is universal jurisdiction. 

The Princeton Principles, which deal exclusively with 
universal jurisdiction, define this form of jurisdiction as: "criminal 
jurisdiction based solely on the nature of the crime, without regard 
to where the crime was committed, the nationality of the alleged 
perpetrator, the nationality of the victim, or any other connection to 
the state exercising such jurisdiction."14  Pursuant to these 
precepts, universal jurisdiction "may be exercised by a competent 
and ordinary judicial body of any state in order to try a person duly 
accused of committing serious crimes under international law, . . . 
Provided the person is present before such judicial body."15  A 
"serious crime under international law" is then defined as including 
"(1) piracy; (2) slavery; (3) war crimes; (4) crimes against peace; 
(5) crimes against humanity; (6) genocide; and (7) torture."16 

                                                 
13 See, UNCLOS, art. 9. 
14 See Princeton Principles, supra note 3, princ. 1(1) (emphasis added). 
15 Id. princ. 1(2). 
16 Id. princ. 2(1). 
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The report of the International Law Section of the 
American Bar Association on universal jurisdiction17 largely 
agrees with the Princeton Principles' definition and commentary,18 
but lists only piracy, slavery, and slave trading -- along with the 
"more recent[]" addition of genocide -- as crimes permitting the 
application of universal jurisdiction under customary international 
law.19  Under either definition, the universality principle is an 
"exceptional jurisdictional doctrine" because it "holds that the very 
commission of certain "universal crimes" engenders jurisdiction 
for all states, irrespective of where the crime is committed or 
which state's nationals were involved."20 

Academically speaking, there are three different modalities 
of universal jurisdiction, although in practice they are lumped 
together as one. If we choose to distinguish between them, 
however, the first can be called "pure" universal jurisdiction, 
which is where jurisdiction is exercised by a state solely on the 
basis of the gravity of the international crime or tort.  Under this 
modality of universal jurisdiction, there is no connection 
whatsoever to the adjudicating state: the culpable act takes place 
outside its territory, the perpetrator and victim(s) are not its 
citizens or residents; and the act has no special effect on its 
important sovereign interests.  Moreover, the suspect or defendant 
is not physically present in the territory of the adjudicating state at 
the time the criminal or civil proceeding is initiated.  

A number of nations have ambiguous legislation that 
appears to authorize the exercise of this type of jurisdiction.  

                                                 
17 AMERICAN BAR ASSOCIATION, REPORT TO THE HOUSE OF DELEGATES ON 
UNIVERSAL CRIMINAL JURISDICTION (2004), available at 
http://apps.americanbar.org/intlaw/policy/crimeextradition/universal 
jurisdiction.pdf [hereinafter ABA Report]. 
 
18 Id. at 1. 
19 Id. at 2. 
20 See, Anthony J. Colangelo, Constitutional Limits on Extraterritorial 
Jurisdiction: Terrorism and the Intersection of National and International Law, 
48 HARV. INT'L L.J. 121,130 (2007). 
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Except for Belgium and Spain, however, few of those states have 
actually employed it.  In the case of Belgium, from the mid-1990s 
until 2003, numerous criminal investigations were initiated, and 
some arrest warrants issued, involving high-ranking United States 
and Israeli officials for alleged war crimes and crimes against 
humanity in the Middle East.  This Belgian action, and its 
underlying jurisdictional legislation, was quashed in 2003, 
reportedly as a result of diplomatic pressures brought to bear by 
the United States.  

In Spain's case, largely through the impetus of Spanish 
judge Garzón, an attempt was made in the late 1990s to proceed 
against several United States high officials under this modality of 
universal jurisdiction.  Nevertheless, in 2009 these processes 
suffered the same fate as their counterpart actions in Belgium.  
Perhaps not coincidentally, Judge Garzón was himself later 
charged by the Spanish government with exceeding his authority.  

Professor Doug Cassel of the University of Notre Dame 
Law School, from whom I have borrowed some of the views that I 
express herein, proposes a sub-modality of the "pure" universal 
jurisdiction, that he calls "custodial" universal jurisdiction.  In that 
modality, jurisdiction has the same components as its "pure" 
counterpart, except that the accused is in actual physical custody of 
the charging nation.  Although many nations have legislation 
authorizing this form of universal jurisdiction, in practice, only a 
handful of states, mainly European, have actually exercised it, and 
then only infrequently. 

The third modality of universal jurisdiction is treaty based.  
This form of universal jurisdiction derives from an agreement in 
which one state establishes to the satisfaction of another harboring 
state, that there is reason to believe a person allegedly responsible 
for the commission of a specified international crime or tort is 
physically present in the territory of the latter harboring state.  
Once so notified, the harboring state is required to either prosecute 
the person or extradite him or her to another state that will 
prosecute. Treaty-based universal jurisdiction, also referred to as 
aut dedere aut judicare, can be found in the United Nations 
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Convention Against Torture21 as well as a dozen or so other U.N. 
Treaties22 that concern particular forms of terrorism and 
terrorist-related activities (e.g., aircraft highjacking,23 terrorist 
bombings,24 and financing of terrorism25). 

Before moving forward, let me again briefly summarize the 
limits of universal jurisdiction in customary international law.  
Namely, except where the exercise of universal jurisdiction is 
treaty based, the prevailing international view is that states may not 
exercise universal jurisdiction unless it involves crimes 
affirmatively sanctioned by customary international law.  
Customary international law, of course, is defined as law derived 
from the widespread, uniform practice of states, carried out based 
on their belief that the practice is legally binding (something I call 
the "common law of international relations").  Under customary 
international law, as I have mentioned previously, universal 
jurisdiction is only authorized with regard to crimes which have 
been internationally accepted as sufficiently heinous: piracy, 
slavery, war crimes, crimes against peace, crimes against 
humanity, genocide, and torture.  

III. The United States Loses its Jurisdictional Mooring 

Now, as my introduction foretold, I would like to discuss 
the United States' unique and, in my view, incorrect, treatment of 
                                                 
21 Convention Against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment, art. 7.4, Dec. 10, 1984, 1465 U.N.T.S. 85.  
22 E.g., Geneva Convention (IV) Relative to the Protection of Civilian Persons in 
Time of War, art. 146, Aug. 2, 1949, 75 U.N.T.S. 287; Protocol Additional to 
the Geneva Conventions of August 2, 1949, and Relating to the Protection of 
Victims of International Armed Conflicts (Protocol I), art. 85.1, June 8, 1977, 
1125 U.N.T.S. 3. 
23 Convention for the Suppression of Unlawful Seizure of Aircraft, art. 4.2, June 
16, 1970, 860 U.N.T.S. 105. 
24 International Convention for the Suppression of Terrorist Bombings, Jan. 9, 
1998, 2149 U.N.T.S. 256.  
25 International Convention for the Suppression of Financing of Terrorism, art. 
7.4., Dec. 9, 1999, 2178 U.N.T.S. 197. 
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universal jurisdiction.  As a starting point, the United States has 
numerous statutes that appear to grant its courts universal criminal 
jurisdiction, and one statute, the Alien Tort Statute ("ATS"),26 
which is unique in the world insofar as it grants the United States 
courts universal jurisdiction to redress grave international torts 
civilly.  Among the statutes that give universal criminal jurisdiction 
to U.S. Federal courts are ones dealing with piracy,27 a crime 
which is also proscribed by Clause 10, Section 8 of Article I of the 
U.S. Constitution. 

The language of this constitutional provision is relevant to 
the issue of universal jurisdiction, beyond the subject of piracy, as 
it is the original source of the incorporation of international law 
into U.S. municipal law.  Often referred to as the "Define and 
Punish Clause," it grants Congress the power: "to define and 
punish piracies and felonies committed on the high seas, and 
offenses against the Law of Nations."28 

Strictly speaking there is a distinction between statutory 
piracy, the legislative power of which is based on Congress's 
general authority to enact legislation authorized by Article I of the 
Constitution, and piracy as found in Article 1, Section 8, which is 
referred to as piracy jure gentium, and which emanates from the 
Constitution's adoption of that crime pursuant to customary 
international law.29  Thus, in theory, even if Congress had not 
enacted a piracy statute as a law of the United States, the United 
States would constitutionally still have universal jurisdiction to 
capture, try, and punish piracy as an offense against the Law of 
Nations.  

Although this may seem to be an issue much like the 
proverbial argument about the number of angels on a pin head -- 
there existing no practical difference between both kinds of piracy 
                                                 
26 28 U.S.C. § 1350. 
27 18 U.S.C. §§ 1651, 1653. 
28 U.S. CONST., art. I, § 8., cl 10.  
29 GERHARD VON GLAHN, LAW AMONG NATIONS 326 (3d ed., 1976). 
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charges -- this theoretical difference is important when considering 
other crimes or actions over which the United States attempts to 
exercise universal jurisdiction.  These include torture,30 air 
highjacking, destruction of aircraft, and violence at international 
airports;31 violence against foreign officials, official guests, and 
internationally protected persons;32 hostage taking,33 violence 
against ships or fixed maritime platforms;34 financing of terrorism; 
terrorist bombings;35 and, most relevant to this Article, the 
interdiction of illegal drugs on the high seas.36  It is the expansion 
of this list by Congress, particularly when dealing with drug 
trafficking on the high seas, which runs into constitutional 
problems. 

To clarify the problem with this expansion, we may look to 
the case of United States v. Furlong,37 which involved a charge of 
piracy.  In Furlong, which was coincidentally the first United 
States case to use the term "universal jurisdiction," the court 
considered whether Congress, pursuant to the Define and Punish 
Clause, could include the crime of murder within the constitutional 
crime of piracy, thus allowing for the exercise of universal 
jurisdiction to attach to the commission of murder on the high seas 
where there was no nexus to the United States or its citizens.  This, 
the court flatly rejected:  

Robbery on the seas [i.e., piracy] is considered an 
offense within the criminal jurisdiction of all 
nations . . . .  Not so with the crime of murder . . . .  
[p]unishing it within the jurisdiction . . . Of another 

                                                 
3018 U.S.C. § 2340 A (b) (2). 
31 Id. §§ 32(b)(4), 37(b)(2); 49 U.S.C. § 46502 (b)(2)(C).  
32 18 U.S.C. §§112(e)(3), 878(d), 1116(c). 
33 Id. §1203(b)(1)(B). 
34 Id. §§ 2280 (b)(1), 2281(b)(3). 
35 Id. § 2332f(b)(2)(C)(2003). 
36 See supra note 1 (DTVA, MDLEA, and MHSA). 
37 18 U.S. (5 Wheat.) 184 (1820). 
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nation, has not been acknowledged as a right of 
[other nations].38 

The Court concluded that the Define and Punish Clause 
made international law the outer limit of congressional authority: 
Congress could not seize jurisdiction over conduct simply by 
dubbing it "piracy" if that conduct clearly did not involve piracy of 
the kind contemplated by the Law of Nations, which strictly 
defined piracy as robbery on the seas.39  Thus, if Furlong is still 
valid law -- and I see no evidence of it not having such a status -- it 
stands for the proposition that Congress cannot unilaterally convert 
the trafficking of drugs into a crime subject to universal 
jurisdiction. Although drug trafficking is a serious crime, it is 
simply not a crime that has been accepted under customary 
international law as of the seriousness or, as used in the trade, of 
the "heinousness," of such crimes as piracy, slave trade, crimes 
against humanity, and the like.  

Ultimately, the problematic nature of the United States' 
treatment of universal jurisdiction relates to the principle of 
legality, a principle long accepted in customary international law.  
Legality is also one of three safeguards, along with necessity and 
due process, proposed by the American Bar Association's report on 
universal jurisdiction as necessary to prevent abuse by 
governments of these principles, which are ultimately issues 
involving fundamental concepts of both substantive and procedural 
due process.40  As applied to universal jurisdiction, legality 
requires that no person be criminally prosecuted pursuant to 
universal jurisdiction except in cases of serious international 
crimes that have been clearly recognized by treaty or by customary 

                                                 
38 Id. at 196-97. 
39 Id. at 198. 
40 Similar safeguards have been proposed by three of the judges of the 
International Court of Justice in the case of Democratic Republic of Congo v. 
Belgium, ICJ General List No. 121, Judgment of February 2002, Separate 
Opinion of Judges Rosalyn Higgins, Pieter Kooijmans, and Thomas 
Buergenthal, paras. 59-60. 
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international law as authorizing such jurisdiction.41  Thus, the 
principal of legality presents a serious obstacle to the United 
States' attempts to interdict non-U.S. flag vessels in international 
waters that are not destined for United States' territory, and aboard 
which there are no citizens of the U.S. (i.e., for which there is no 
nexus to the United States).   

In 1986, Congress passed the Maritime Drug Law 
Enforcement Act ("MDLEA") which expanded the jurisdictional 
provisions of the Marihuana on the High Seas Act ("MHSA").  
Previously, the MHSA's grant of jurisdiction had applied only to 
vessels with some connection to the United States, and to so-called 
"stateless vessels".42  The MDLEA, in contrast, allows the United 
States to exercise universal jurisdiction and apply U.S. substantive 
law to foreign flag ships with foreign crews so long as the flag 
state consents.43  The MDLEA further lowers its jurisdictional 
hook by broadening the definition of stateless vessels to include 
vessels that do not produce evidence of registry upon request and 
those whose asserted flag state does not "affirmatively and 
unequivocally" confirm their registration.44  

This extension of universal jurisdiction has been challenged 
in U.S. Courts as violating due process, although without much 
success.  Some courts have rejected these challenges by relying on 
the protective principle of jurisdiction, ruling that drugs threaten 
the integrity of the United States,45 while others have done so 

                                                 
41 E.g., International Covenant on Civil and Political Rights, art. 15, opened for 
signature Dec. 19, 1966, 999 U.N.T.S. 171 (entered into force Mar. 23, 1976) 
[hereinafter ICCPR]. 
42 See MHSA, Pub. L. No. 96-350, § 2, 94 Stat. 1159 (1980). 
43 MDLEA, 46 U.S.C. §§ 70503-07. 
44 Id. at § 70502(d)(1)(c). 
45  See United States v. Siniestra, No. 06-15824, 2007 WL 1695698, at *3 (11th 
Cir. 2007) ("'Congress under the 'protective principle' of international law, may 
assert extraterritorial jurisdiction over vessels in the high seas that are engaged 
in conduct that has a potentially adverse effect and is generally recognized as a 
crime by nations that have reasonably developed legal systems.'" (quoting 
United States v. Tinoco, 304 F.3d 1088, 1108 (11th Cir. 2002)); United States v. 
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based on the territoriality principal, reasoning that drug trafficking 
outside the United States' borders has effects within those 
borders.46 Still others have anchored their approval of this 
extension on the universality principle, sustaining the exercise of 
jurisdiction on their view that drug smuggling is a universal 
crime.47  

The Ninth Circuit is alone in requiring that there be a 
sufficient nexus between the United States and the drugs or the 
drug traffickers. But even the Ninth Circuit has limited its holdings 
in this respect to cases where the traffickers are aboard vessels 
with a nationality.48  In cases in which a stateless vessel is 
involved, the Ninth Circuit -- in line with all the other courts that 
have considered this issue -- has found such a nexus to be 
unnecessary.49   

This latter view is not without support in customary and 
treaty law.  As expressed by the Eleventh Circuit,50 for example, it 
is a view in agreement with the English case of Molvan v. 
Attorney-General of Israel.  In that case, the court stated: “[t]he 
freedom of the seas, whatever those words may connote, is 
freedom of ships that fly, and are entitled to fly, a flag of a state 
which is within the comity of nations.”51  Because, according to 

                                                                                                             
Bravo, 489 F.3d 1, 7 (1st Cir. 2007) ("The extra-territorial jurisdiction 
authorized in the MDLEA is consistent with the 'protective principle' of 
international law . . . ."); United States v. Rendon, 354 F.3d 1320, 1325 (11th 
Cir. 2003) (same). 
46 United States v. Cardales, 168 F.3d 548, 553 (1st Cir. 1999); United States v. 
Suerte, 291 F.3d 366, 370 (5th Cir. 2002) (citing Cardales with approval). 
47 See United States v. Salcedo-Ibarra, No. 8:07-CR-49-T-27TGW, 2009 WL 
1953399 (M.D. Fla. July 6, 2009). 
48 See United States v. Davis, 905 F.2d 245, 248-49 (9th Cir. 1990). 

49 See United States v. Caicedo, 47 F.3d 370, 372 (9th Cir. 1995) (quoting 
United States v. Marino-García, 679 F.2d 1373, 1382 (11th Cir. 1982)). 
50 Marino-Garcia, 679 F.3d at 1382. 
51  Molvan v. Attorney Gen. for Palestine (The Asya) [1948] A.C. 351 (P.C.).  
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these jurisdictions, freedom of the seas belongs only to states -- not 
individuals or individual vessels -- ships without nationality are not 
free to sail upon the high seas, and thus, any state is entitled to 
exercise jurisdiction over the stateless, non-flag flying vessel.  
Norway, another maritime nation that has problems with stateless 
ships invading its fisheries, has viewed the problem in a similar 
fashion.52 

As far as the United States’ exercise of universal 
jurisdiction is concerned, however, the issue is exacerbated when 
universal jurisdiction is carried one step further and attaches to 
foreign vessels flying their own national flag, employing foreign 
crews, and heading for non-U.S. territories, based on the foreign 
nation's grant of permission for the United States to apply U.S. 
criminal law to those aboard.  This was the factual situation 
underlying United States v. Angulo-Hernandez53 and United States 
v. Cardales-Luna,54 two cases decided ultimately by the U.S. Court 
of Appeals for the First Circuit. 

A U.S. Coast Guard vessel observed a Bolivian-flag vessel 
sitting dead in the water, approximately 100 miles north of the 
South American shoreline in international waters.  The ship was en 
route from Columbia to the Dominican Republic and was crewed 
by non-U.S. citizens.  The vessel's captain accepted help from the 
Coast Guard, which additionally obtained permission from the 
Bolivian government under the provisions of the MDLEA to board 
and search the vessel.  Once on board, the Coast Guard team 
performed an initial safety inspection and, upon finding no safety 
hazards, proceeded to conduct an at-sea space accountability 
assessment of the vessel in order to ensure that there were no 
hidden spaces that could contain contraband or firearms. During 
the contraband search the boarding party found powders that they 

                                                 
52 Rolf Einar Fife, Norwegian Measures Taken Against Stateless Vessels 
Conducting Unauthorized Fishing on the High Seas, 76 NORDIC J. INT'L L. 301, 
302 (2007).  
53 565 F.3d 2 (1st Cir. 2009) 
54 632 F.3d 731 (1st Cir. 2011). 
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thought were cocaine and heroin, a conclusion that eventually 
proved to be erroneous. By that time, however, the coast guard had 
proceeded to arrest the crew and to tow the vessel to U.S. Territory 
where the search continued over the course of six days, eventually 
yielding a substantial amount of contraband in a hidden 
compartment deep in the innards of the vessel's hold. The crew 
was then indicted, tried, convicted, and sentenced pursuant to U.S. 
Criminal law.  They are presently detained in U.S. Prisons serving 
substantial sentences. 

In my opinion, this case is emblematic of the constitutional 
issue at the heart of the MDLEA.  The attempt by Congress to 
extend its Article I legislative powers regarding illegal drug 
trafficking to foreign nationals and/or activities in foreign territory 
in which there is no nexus with the U.S. constitutes an invalid 
attempt to exercise universal jurisdiction in violation of customary 
international law (which, again, is the binding law of the land in 
the United States).  Furthermore, the legislation in question 
presents issues beyond the issue of customary international law.  It 
raises a fundamental structural question regarding Congress' 
Article I power to extend its jurisdiction to foreign territory where 
there is no nexus to the United States.  This power vacuum can 
neither be filled or waived by any individual, nor granted to the 
United States by any foreign nation by virtue of any treaty or 
international compact. 

I will not complicate the presentation of this problem 
further, but let me detour briefly to just say that there is also a 
serious question of the legality of applying United States law 
retroactively to these foreign defendants under the facts previously 
described.  That is, the crew was ultimately tried for an alleged 
violation of U.S. law based on conduct that was not subject to U.S. 
Law at the time of its occurrence, but instead only until after 
consent by the Bolivian government.  While worthy of note, this is 
ultimately an issue for another day's discussion.  For now, we will 
return to the jurisdictional problems evident in Angulo-Hernandez 
and Cardales-Luna.  
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In enacting the MDLEA, Congress attempted to rely on 
Article I, Section 8, Clause 10 as its source of authority.55  This 
provision, however, does not authorize the regulation of purely 
foreign conduct, except in regards to piracy on the high seas and 
other crimes that have been added by general consensus of 
customary international law (e.g., slavery, genocide, and crimes 
against humanity).56  Simply put, Congress lacks the general 
authority to regulate criminal -- and, as we shall later see, civil -- 
conduct that does not have a demonstrable connection to the 
United States' territory, citizens, or national interests. 

As a learned scholar on this subject sardonically has 
commented, "Congress cannot punish dog-fighting by Indonesians 
in Java because Congress has not been authorized by the 
Constitution to make such laws."57  Perhaps an even more relevant 
example would be if Congress passed legislation attempting to 
apply the criminal laws of the United States, with the Bolivian 
government's consent, to the conduct of Bolivian nationals 
traveling over the mountain roads of Bolivia with a load of cocoa 
leaves destined for Peru.  The power of Congress in such a case 
cannot be countenanced even with Bolivia's consent.  In fact, that 
consent is ultimately irrelevant; Bolivia cannot grant Congress 
powers beyond those allotted to it by the Constitution. 

This limit was originally recognized by Congress itself.  
During the legislative process leading to the enactment of the 
MDLEA's predecessor, the MHSA of 1980, an attempt was made 
to include a provision that would have allowed the application of 
U.S. Drug laws to foreign vessels, irrespective of a U.S. nexus, 
provided that the United States received prior approval to exercise 
                                                 
55 Art. I, § 8, cl. 10 grants Congress the power "[t]o define and punish Piracies 
and Felonies committed on the high Seas, and offenses against the Law of 
Nation." 
56 See generally Eugene Kontorovich, The "Define and Punish" Clause and the 
Limits of Universal Jurisdiction, 103 NW. U.L. REV. 149 (2009). 
57 Eugene Kontorovich, Beyond the Article I Horizon: Congress's Enumerated 
Powers and Universal Jurisdiction over Drug Crimes, 93 MINN. L. REV. 1191, 
1194 (2009). 
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universal jurisdiction from the flag nation of the vessel in 
question.58  This proposal was rejected by the Committee on 
Merchant Marine and Fisheries based on "'[v]arious jurisdictional 
and constitutional' objections to using a state's 'prior consent' as a 
basis for . . . domestic criminal jurisdiction.'"59  Additionally, the 
opponents of the provision expressed the view that "as a matter of 
international law, flag state consent would still be an inadequate 
basis [for jurisdiction to attach] given that drug trafficking is not 
generally accepted as an international crime."60 

These concerns were soon forgotten -- or overridden in the 
zeal and frenzy of the so-called War on Drugs -- and there arose a 
need to plug what were deemed to be "legal technicalities" in the 
MHSA.61  Thus the MDLEA was enacted, expanding the 
application of U.S. drug laws to any foreign vessel on the high 
seas, or even in foreign territorial waters, so long as the relevant 
foreign nation consented to the application of U.S. criminal law in 
those situations.62  Under the provisions of MDLEA this consent 
can be given in any form, including "by radio, telephone, or similar 
oral or electronic means,"63 and it may be "proved conclusively by 
certification of the Secretary of State or the Secretary of State's 
designee."64  Further, the MDLEA brushes aside any presumption 
against extraterritoriality65 by barring any challenge based on a 
jurisdictional or substantive defenses that the United States has 
failed to comply with international law.66 

                                                 
58 Id. at 1198 (citing H.R. Rep. 96-323 (1979), at 7). 
59 H.R. Rep. 96-323 (1979), at 7. 
60 Id. at 20. 
61 See S. Rep. 95-797 at 15 (1986). reprinted in 1986 U.S.C.C.A.N. 5986, 5993. 
62 46 U.S.C. §70502(c)(1)(C). 
63 Id. § 70502(c)(2)(A).  
64 Id. § 70502(c)(2)(B).  
65 Id. § 70503(b). 
66 Id. § 70505. 
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Under international law, pursuant to the United Nations 
Convention on the Law of the Sea -- signed by 161 nations, but not 
the United States -- the Coast Guard cannot stop and board foreign 
vessels on the high seas or in foreign waters.67  Nonetheless, since 
the enactment of MDLEA, the U.S. has negotiated twenty-six 
bilateral agreements with Caribbean and Latin American 
countries,68 implementing the MDLEA in various degrees and 
forms so as to allow the enforcement of U.S. criminal laws aboard 
foreign vessels, with the prior approval of the national 
governments in question.  It was one such agreement that was at 
play in Hernandez-Angulo and Cardales-Luna. 

IV. The Article I Problem 

Now to be clear, Congress has the power to override 
international law by either passing legislation to said effect (i.e., 
the MDLEA) or by entering into treaties that modify or reject 
international laws (i.e., the twenty-six treaties).69  So, although the 
United States is the only nation  that asserts universal criminal  
jurisdiction for drug trafficking violations (as it does under 
MDLEA), and is thus in contravention of customary international 
law, that conflict does not lie at the root of the problem I seek to 
address here. 

Rather, the problem is that in legislating or in entering into 
treaties, Congress cannot exceed its Article I legislative powers.  
Where it does exceed those powers, as it has in its attempt to 
extend criminal jurisdiction to cases that have no nexus to the 
United States, a structural question is presented which, as I have 
previously mentioned, cannot be waived or overcome by the 
                                                 
67 UNCLOS, art. 110. 
68 See, U.S. DEP.'T OF STATE, BUREAU OF INT.'L NARCOTICS AND ENFORCEMENT 
AFFAIRS, NARCOTICS CONTROL STRATEGY REPORT, March 
2007, available at http://www.state.gov/p/inl/rls/nrcpt/2007/vol1/html/80853.ht
m. 
69 See United States v. Martinez-Hidalgo, 993 F.2d 1052, 1056 (3d Cir. 1993) 
("Congress may override international law by clearly expressing its intent to do 
so."). 
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consent of a foreign nation. That is, a foreign nation clearly cannot 
expand Congress's Article I power beyond that given by the 
Constitution. 

Chief Justice John Marshall, while a member of Congress, 
offered a relevant rhetorical question as part of his argument in 
opposition to a proposed bill that included murder on the high seas 
within the universal jurisdiction of the U.S. Courts.  He stated: 
"[c]ould the United States punish desertion by British seamen from 
a British vessel to a French one, or pick-pocketing among British 
sailors [aboard a British ship]?  If the text [of the Constitution] 
does not expressly forbid [universal jurisdiction in such 
circumstances] it is only because it was too silly for the framers to 
have contemplated it."70       

Much the same view was judicially confirmed in two 
Supreme Court cases early in the 19th century -- close in time to 
what the framers were thinking in enacting the Define and Punish 
Clause.   In United States v. Palmer,71 the Court ruled that 
although Congress could constitutionally extend universal 
jurisdiction to genuine piracies, the legislative act being considered 
had not done so.  In fact, the U.S. Attorney conceded that Congress 
could not constitutionally expand universal jurisdiction to 
non-piratical offenses.72    

The second case -- which I have already discussed -- is 
United States v. Furlong,73 which was decided just two years after 
Palmer.  In Furlong, a unanimous court reaffirmed its holding that 
Congress could not punish the murder of a foreigner by a foreigner 
on a foreign vessel, because this was clearly "beyond [Congress's] 
punishing power."74  Genuine piracy, which was at that time the 
                                                 
70 4 THE PAPERS OF THE JOHN MARSHALL 102 (Charles T. Cullen & Leslie 
Tobias eds., 1984). 
71 16 U.S. (Wheat.) 610 (1818). 
72 Id. at 618. 
73 18 U.S. (5 Wheat.) 184 (1820). 
74 Id. at 196. 
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only universal crime accepted by customary international law, the 
court said, includes "[acts] so essentially different in nature [from 
murder], that not even the omnipotence of legislative power can 
confound or identify them."75 And of course, drug trafficking is 
exponentially more removed from piracy than murder.  

This scene started to change shortly after the cases just 
described were decided, beginning with the 1820 enactment of a 
statute by Congress that declared the slave trade as a form of 
piracy punishable by death.76  Nonetheless, this act stopped short 
of extending universal jurisdiction and required a demonstrable 
nexus between the United States and the crime.  The House 
Committee on the Slave Trade explained that "the constitutional 
power of the government had already been exercised . . . [d]efining 
the crime of piracy," but as to the slave trade, it had yet to become 
a crime that was universally cognizable.  At that time, therefore, 
the Committee held that "[t]he definition and punishment [of the 
slave trade] can bind only the United States."77  As we know, 
however, the slave trade is now also recognized by customary 
international law as within universal jurisdiction's coverage. 

Against this background, we may return to the MDLEA, 
asking whether Congress's attempt to interject drug offenses within 
the "piracy" or "felonies" language of Article I, Section 8, Clause 
10 saves this statute from a challenge to its extension of universal 
jurisdiction.  The answer is clearly "no," and the fact that Congress 
believes otherwise shows it has learned little from jurisprudential 
history.  As we have seen, drug offenses are clearly not piracy and, 
equally pellucid, Furlong prohibits Congress from attaching 
universal jurisdiction reach to run-of-the- mill "felonies."  
Although drug trafficking is a serious national crime, it is not the 
type of "heinous" international crime contemplated by customary 
international law as justifying the use of universal jurisdiction.  

                                                 
75 Id. at 198. 
76 Ch. 113, §§ 4-5, 3 Stat. 600, 600-01 (1820). 
77 36 Annals of Congress 2210 (1820). 
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Thus, a grant of universal jurisdiction through the "piracy" and 
"other felonies" avenue is simply not available. 

Although Article I allows expansion of jurisdiction to 
"offenses against the Law of Nations,"78 this is not a blank check 
either.  The "Law of Nations" has been generally understood as the 
18th and 19th centuries’ term for "customary international law."79  
As consistently reiterated, drug trafficking is not, and never has 
been, accepted in customary international law as universally 
cognizable offense.  This fact has been recognized by all the U.S. 
Courts who have considered this issue.80  Although, under the 
principle of protective jurisdiction, a state may punish a limited 
number of offenses directed against the security of the state or 
other offenses threatening the integrity of its governmental 
functions,81 the conduct must in fact be "directed against the 
[forum] state."82  

Notwithstanding that the legislative findings of the 
MDLEA conclude that drug trafficking "presents a specific threat 
to the security and societal well-being of the United States,"83 it is 
difficult to see -- except through total speculation -- how this 
finding can apply to a Bolivian vessel, with a non-U.S. Crew, 
headed from Columbia to the Dominican Republic.  In fact, to 
illustrate just how beyond the pale the United States' approach to 
universal jurisdiction is, it should be noted that in drafting the 
United Nations Convention Against Illicit Traffic in Narcotics and 

                                                 
78  U.S. CONST. ART. I, § 8, cl.10. 
79 See Flores v. S. Peru Copper Corp., 414 F.3d 233, 237 n.2 (2d Cir. 2003) 
("[W]e have consistently used the term "'customary international law' as a 
synonym for the term the 'law of nations.'"). 
80 See United States v. Perlaza, 439 F.3d 1149, 1162-63 (9th Cir. 2006) 
(rejecting universal jurisdiction as a jurisdictional basis for the MDLEA); United 
States v. Wright-Barker, 784 F.2d 161, 168 n.5 (3d Cir. 1986). 
81 RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW § 402 cmt. f (1987). 
82 Id. at § 403(3). 
83 See 46 U.S.C. § 70501. 
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Psychotropic Substances84 a proposal by Canada to extend 
universal jurisdiction to drug trafficking was considered, and 
soundly rejected.85  That treaty has been signed by more than 150 
states, including the United States. 

V.  Navigating the Way Forward 

A recent case in the Supreme Court confirms the 
conclusion that the extension of universal jurisdiction by the 
MDLEA may be in jeopardy.  In Kiobel v. Royal Dutch Petroleum 
Co., "[t]he [original] question presented [was] whether and under 
what circumstances courts may recognize a cause of action under 
the Alien Tort Statute [ATS] for violations of the Law of Nations 
occurring within the territory of a sovereign other than the United 
States."86  The ATS, passed as part of the Judiciary Act of 1789,87 
was invoked twice in the late 18th century,88 but thereafter only 
twice in the next 167 years before gaining prominence in the last 
several decades as a means to combat, civilly, grave international 
crimes.89 

The plaintiffs in Kiobel were the residents of an area in 
Nigeria where the defendant oil companies were engaged in 
petroleum exploration and production. Residents of the area began 
protesting these activities, whereupon it was alleged that the 
defendant entities sought the aid of the Nigerian authorities to 
violently suppress these actions.  This resulted in the "beating, 
                                                 
84 United Nations Convention Against Illicit Traffic in Narcotics and 
Psychotropic Substances, Dec. 19, 1988, 1582 U.N.T.S 165. 
85 See Natalie Klein, The Right of Visit and the 2005 Protocol on the 
Suppression of Unlawful Acts Against the Safety of Maritime Navigation, 35 
DENV. J. INT'L. L. & POL'Y 287,304 (2007). 
86 Kiobel v. Royal Dutch Petroleum Co., 133 S. Ct. 1659, 1662 (2013). 
87 Act of Sept. 24, 1789, §9, 1 Stat. 77. 
88 Moxon v. The Fanny, 17 F. Cas. 942 (No. 9,895) (D.C. Pa. 1793); Bolchos v. 
Darrel, 3 F. Cas. 810 (No. 1,607) (D.C.S.C. 1795).           
89 O'Reilly de Camara v. Brooke, 209 U.S. 45 (1908); Khedivivial Line S.A.E. 
v. Seafarer's Int'l Union, 278 F.2d 49, 51-52 (2d Cir. 1960).        
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raping, killing, and arresting of residents and destroying or the 
looting of property."  It was further alleged that the defendant 
companies aided and abetted these atrocities by, among other 
things, providing the Nigerian forces with food, transportation, and 
compensation, as well as by allowing the Nigerian military forces 
to use their property as a staging ground for the attacks.  

Plaintiffs moved to the United States where they were 
granted asylum and resided here as legal residents.  Thereafter, 
they filed a suit pursuant to the ATS, which provides that "[t]the 
district courts shall have original jurisdiction of any civil action by 
an alien for a tort only, committed in violation of the law of nations 
or a treaty of the United States."90  Plaintiffs claimed that 
defendants violated the Law of Nations by aiding and abetting the 
Nigerian government in committing: (1) extrajudicial killings; (2) 
crimes against humanity; (3) torture and cruel treatment; (4) 
arbitrary arrests and detentions; (5) violations of the right to life; 
(6) forced exile; and (7) property destruction.  The district court 
dismissed the first, fifth, sixth, and seventh claims, reasoning that 
the facts alleged in this respect did not give rise to a violation of 
the Law of Nations. The Second Circuit dismissed the entire 
complaint, holding that the Law of Nations does not recognize 
corporate liability.  

After oral argument, the Supreme Court asked for 
supplemental briefing on an additional question: "whether and 
under what circumstances the [ATS] allows courts to recognize a 
cause of action for violations of the Law of Nations occurring 
within the territory of a sovereign other than the United States?"91  
In this respect, the Court went on to say that "[t]he question here is 
not whether the [plaintiffs] have a proper claim under the ATS, but 
whether a claim may reach conduct occurring in the territory of a 
foreign sovereign."92  

                                                 
90 28 U.S.C. § 1350. 
91 Kiobel, 133 S.Ct. at 1663. 
92 Id. at 4 (emphasis added). 
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In a mistake commonly made when discussing issues of 
extraterritoriality and universal jurisdiction, the court throughout 
its opinion intermittently appears to use "extraterritoriality" when it 
is in fact speaking of either "universal jurisdiction," or Article I 
power.  It thus appears to be referring to extraterritoriality when it 
states that the presumption is "'that the United States law governs 
domestically but does not rule the world.'"93  This subtle confusion 
is later clarified, however, when the opinion affirms that a question 
of extraterritoriality is a "merits question" (i.e., refers to whether 
the substantive law of the United States applies outside its 
borders), while "[t]he ATS . . . is strictly jurisdictional . . . [i.e.,] 
does not regulate conduct or afford relief."94  Thus, the question 
was whether a right of action under the ATS reaches conduct 
within the territory of another sovereign.95  In expounding on the 
reach of customary international law as applied to the ATS -- and 
enforcement of the same in U.S. courts -- the Court reminds us that 
"Sosa [a watershed ATS case] limited federal courts to recognizing 
causes of action only for alleged violations of international law 
norms that are 'specific, universal, and obligatory.'"96  In language 
that I find relevant to the question under discussion, the Court 
further states: 

The question under Sosa is not whether a federal 
court has jurisdiction to entertain a cause of action 
provided by foreign or even international law. The 
question is instead whether the court has authority 
to recognize a cause of action under U.S. Law to 
enforce a norm of international law. 
. . . . 
We explained in Sosa that when Congress passed 
the ATS, "three principle offenses against the law of 
nations had been identified by Blackstone: violation 

                                                 
93 Id. (citation omitted). 
94 Id. at 5 (citation omitted). 
95 Id. at 6. 
96 Id. at 6 (citing Sosa v. Alvarez-Machain, 542 U.S. 692, 732 (2004)).  



17852 
 

 

of safe conducts, infringement of the rights of 
ambassadors, and piracy . . . .  The first two 
offenses have no necessary extraterritorial 
application."   
. . . . 
Piracy typically occurs on the high seas, beyond the 
territorial jurisdiction of the United States or any 
other country. . . . This court has generally treated 
the high seas the same as foreign soil for purposes 
of the presumption against extraterritorial 
application. . . .   [Plaintiffs] contend that because 
Congress surely intended the ATS provide 
jurisdiction against, it necessarily anticipated the 
statute would apply to conduct occurring abroad.  
[But] applying U.S. Law to pirates, however, does 
not typically impose the sovereign will of the 
United States unto conduct occurring within the 
territorial jurisdiction of another sovereign. . . .  
Pirates were fair game wherever found, by any 
nation, because they generally did not operate 
within any jurisdiction.  We do not think that the 
existence of a cause of action against them is 
sufficient basis for concluding that other causes of 
action under ATS reach conduct that does occur 
within the territory of another sovereign: pirates 
may well be a category unto themselves.97 

 
Lastly, the Court reminds us of the sage words of Justice 

Story when he wrote: "no nation has ever yet pretended to be the 
custos morum of the whole world."98 To this, the Court added 
further: "[a]ccepting [plaintiff's] view would imply that other 
nations could hale our citizens into their courts for alleged 
violations of the Law of Nations occurring in the United States, or 
anywhere else in the world."99  We have already seen attempts to 
                                                 
97 Id. at 8-11 (citations omitted). 
98 Id. at 12 (citation omitted). 
99 Id. at 13.  
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do just this by Belgium and Spain, so this is not as far-fetched as it 
sounds.  The judgment dismissing plaintiffs' claims under the ATS 
was ultimately affirmed, because "[o]n these facts, all the relevant 
conduct took place outside the United States."100 

I believe that Kiobel forecasts the future of universal 
jurisdiction in U.S. Courts,101 both in the civil and criminal 
contexts.  Further, I believe it will bear directly on the future of the 
MDLEA and on the, in my opinion wrongful, extension of 
jurisdiction to drug interdiction on the high seas absent any U.S. 
nexus.  It is only a matter of time before we get a definitive answer 

                                                 
100 Id. at 14. 
101 On January 16, 2014, the Supreme Court issued their opinion in 
DaimlerChrysler AG v. Bauman, a case many commentators believed was taken 
by the Court with the express intent of further clarifying the boundary of U.S. 
jurisdiction over foreign conduct by foreign actors.  The plaintiffs in this case 
sought to hale DaimlerChrysler into a California court to answer for alleged 
human rights abuses committed by its Argentine subsidiary in Argentina.  The 
Ninth Circuit, in an opinion reversing the district court, had previously found 
that DaimlerChrysler’s United States subsidiary had sufficient contacts with 
California to sustain personal jurisdiction for these claims.  The Supreme Court 
reversed, providing in its opinion an example particularly cogent to my 
arguments here: 
 

[U]nder the proffered jurisdiction theory, if a Daimler-
manufactured vehicle overturned in Poland, injuring a Polish 
driver and passenger, the injured parties could maintain a 
design defect suit in California.  Exercises of personal 
jurisdiction so exorbitant, we hold, are barred by due process 
constraints on the assertion of adjudicatory authority.    
 

DaimlerChrysler AG v. Bauman, 571 U.S. --- (Jan. 16, 2014), slip. op. at 2.  
This case, of course, arose out of a dispute about personal, not universal, 
jurisdiction.  Nonetheless, if anything, the fact that DaimlerChrysler had a U.S. 
subsidiary makes the idea that the U.S. might have adjudicative authority over 
their conduct more, not less, plausible than in cases (like the MDLEA) where 
even this tenuous link is missing.  I will not pretend to be a soothsayer, but this 
case may potentially suggest the beginning of a doctrinal push to circumscribe 
jurisdiction for purely foreign conduct din ways that could have interesting and 
profound effects on universal jurisdiction in the future. 
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from the Supreme Court on this question.102  Hopefully, it will be 
soon. 

[Editors’ note:  Judge Torruella will be the 2014 
commencement speaker at his alma mater, the Boston University 
School of Law.  His law clerk, Amber Charles, who assisted with 
this article, is a 2013 graduate of the same school.] 

  

                                                 
102Another recent Supreme Court case further illustrates the Justices' interest in 
delineating the nature of Congress' treaty power.  In Bond v. United States, heard 
by the court on November 5, 2013, the Justices dealt with questions of whether 
domestic legislation implementing an international treaty could extend the 
treaty's scope in a manner arguably beyond that granted by Congress' Article I 
power.  Former Solicitor General Paul Clement, arguing for Carol Anne Bond, 
who faced an indictment under the treaty for attempting to poison a woman with 
household chemicals, argued that Congress could not mask what was ultimately 
an unconstitutional extension of its legislative powers behind the shield of an 
international treaty.  What the court will decide is yet to be seen, but certainly 
their interest in both this case and DaimlerChrysler AG suggests that we may 
soon receive the clarity necessary to tow the currently "adrift" United States 
back in line. 
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LINERS IN COLLISION 

Reflections on the Collisions of the EMPRESS OF IRELAND 
and the STORSTAD; the ANDREA DORIA and the 

STOCKHOLM 
 

Charles S. Haight, Jr. 
Senior United States District Judge, S.D.N.Y. 

 
By way of preamble, I express my gratitude to the Editors 

of the MLA Report for giving this article a home port.  The 
distinguished audience to whom I read the paper, in slightly 
different form, listened politely, but my hope is that this study of 
two fatal passenger liner collisions – 42 years apart in time but 
remarkably similar in facts – will be of at least equal, perhaps even 
greater, interest to the admiralty law practitioners of today. 

On July 25, 1956, the Italian Line's ANDREA DORIA and 
the Swedish America Line's STOCKHOLM collided in the 
Atlantic Ocean, near the Nantucket light vessel.  Fifty-five persons 
were killed on the DORIA and five on the STOCKHOLM.  That 
collision, and the following SDNY litigation and depositions, are 
familiar to many present MLA members.  That is not so with 
respect to the other collision this article considers.  On May 29, 
1914, the Canadian Pacific Railway Company liner EMPRESS OF 
IRELAND collided with the Norwegian cargo ship STORSTAD in 
the St. Lawrence River.  The EMPRESS sank fourteen minutes 
after impact.  840 passengers and 172 crew members lost their 
lives.  The Canadian Government convened a Commission of 
Inquiry.  This tragedy is not as familiar in history as one might 
expect, perhaps because the loss of the EMPRESS OF IRELAND 
is bracketed between those of more prominent liners: the TITANIC 
sank in 1912 and the LUSITANIA sank in 1915.  The same 
English admiralty judge, Lord Mersey, headed the governmental 
inquiries in all three cases. 

My grandfather, Charles S. Haight, represented the 
STORSTAD and her Norwegian owner during the Canadian 
inquiry into the loss of the EMPRESS OF IRELAND.  His 
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principal co-counsel was John W. Griffin, the future author of 
Griffin on Collision.  My father, another Charles S. Haight, 
represented the STOCKHOLM and her Swedish owner during the 
extensive discovery and depositions which led to settlement of 
litigation before Judge Walsh of the SDNY.  His principal co- 
counsel was Gordon W. Paulsen, a future president of the MLA. 

The New Haven association for which I prepared this study 
requires that papers be presented orally.  In consequence, I found 
myself reading aloud questions my grandfather put in cross-
examining the captain of the EMPRESS OF IRELAND during the 
Canadian inquiry,  and questions my father put in cross-examining 
the captain and mates of the ANDREA DORIA during the SDNY 
depositions: an odd familial experience.  I tried to avoid flat, 
phone-book like readings of the testimony and infuse them with 
some life.  Unfamiliar with my grandfather's inflections (he died 
when I was eight), I settled for an occasional acerbic tone, which I 
am quite sure he employed.  But I knew my father's voice very 
well, and I like to think I sounded something like him as I read his 
questions on cross-examination of the DORIA officers.  My father 
was a kind and gentle man, naturally disposed to think well of 
others.  That nature manifested itself in his cross-examinations, 
which tended to begin as kindly, gentle, non-confrontational 
conversations, creating in a technically "hostile" witness the 
impression that the witness was in the company of a pleasant and 
sympathetic gentleman to whom he could tell everything.  On 
occasion, this discomfited opposing counsel. 

What my research for this paper, now in article form, 
revealed is the truly remarkable manner in which the events 
leading up to and resulting in these dreadful collisions resembled – 
more precisely, mirrored – each other.  I hope that my MLA 
colleagues may find something of interest in that account. 

* * * * * * * 

Before becoming a District Judge, I practiced admiralty 
law, and came to know that the law of the sea, and of ships and 
those who go down to the sea in ships, is endlessly fascinating.  
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"The admiralty," Justice Story wrote in an opinion in 1815, "is a 
court of very high antiquity, with a strong probability of its 
existence in the reign of Richard the First, since the Laws of 
Oleron, which were compiled and promulgated by him on his 
return from the Holy Land, have always been deemed the law of 
the admiralty."1  Richard reigned during the 12th century, which 
proves Story's point about antiquity.  The ancient law of the 
admiralty continues to attract converts.  Professor  Gunther's 
biography of Learned Hand describes Hand's achievement of 
becoming "the nation's most eminent" admiralty judge as 
"remarkable because he came to the bench without any background 
in maritime law." "Nor," Gunther writes, "except for occasional 
childhood ventures on a small sailboat near an uncle's hotel in New 
London, Connecticut, did he have any exposure to seafaring skills 
to help him adjudicate controversies over accidents on navigable 
waters.  Yet Hand quickly mastered the intricacies.  The best 
illustrations of his skills are found in his decisions in numerous 
ship-collision cases."2 

By the same token, the best admiralty trial lawyers may 
have directed the navigation of no larger a vessel than a plastic toy 
in their bathtubs, but they are entirely capable of subjecting a 
seasoned ship captain, who has spent his whole adult life at sea, to 
withering cross-examination about the captain's conduct of 
navigation.  The admiralty trial lawyer gets to cross-examine the 
captain on that subject because a ship collision has caused the loss 
of the captain's ship, and lives entrusted to him. 

"Protect me, Lord," goes the traditional mariner's prayer, 
"for Thy sea is so great and my boat is so small."   Collisions 
between ships at sea reflect the reality of that apprehension.  This 
paper considers two of them, each involving the largest and best-
equipped passenger lines of their day: tragedies occurring 42 years 
apart in time, different in some ways, eerily similar in others, each 
commanding the efforts of the leading admiralty lawyers and 
judges of their time.   

                                                 
1  DeLovio v. Boit, 7 Fed.Cas. 418, 419 (C.C. Mass. 1815). 
2  Gerald Gunther, Learned Hand (Knopf 1994) at 307. 
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I ask the reader to join me in imagining that the date today 
is May 28, 1914, and we are standing on a wharf in the port city of 
Quebec, Canada, situated on the St. Lawrence River.  The waters 
of the river retain the frigidity of the long Canadian winter.  We 
have come to watch the  passenger liner  EMPRESS OF 
IRELAND begin a trans-Atlantic voyage from Quebec to 
Liverpool.  The EMPRESS is owned by Canadian Pacific Railway 
Company, or CPR, which in addition to building the first 
transcontinental railroad across Canada, operated ships in the 
trans-Pacific and trans-Atlantic trades.  It is worth remembering 
that in 1914, there was no transportation by air.  Every individual – 
immigrant, business tycoon, tourist, prince, priest or pauper – who 
wished to cross the Atlantic had to take a ship.  All cargoes and the 
mails had to be carried by ship. 

At 4:27 p.m. the EMPRESS OF IRELAND casts off her 
last mooring line and maneuvers into the stream of the St. 
Lawrence.  Launched in 1906, she was a large vessel for her time, 
of 14,500 gross tons, capable of a speed of 20 knots, with 
passengers divided between First Class, Second Class, and Third 
Class.  On the afternoon of May 28, 1914, as the EMPRESS OF 
IRELAND sailed from Quebec, there were 1,447 people on board: 
1,057 passengers and 390 officers and crew.  The captain of the 
ship, Henry G. Kendall, a British subject 39 years old, was an 
experienced ship's master, at the top of his profession.  Kendall 
was on the bridge of the EMPRESS as a local pilot, whose services 
are required by law, directed  the ship's navigation in the lower 
reaches of the St. Lawrence.  Some 200 miles down river from 
Quebec, on the southern side of the river, a small settlement called 
Father Point served as the pilot station, where local pilots boarded 
inbound vessels from sea or disembarked from outbound  vessels 
like the EMPRESS.  At 1:20 a.m. on May 29, 1914, the EMPRESS 
came to almost a dead stop off Father Point.  The pilot descended 
by rope ladder into the pilot boat at 1:30 a.m. 

After the pilot left the EMPRESS,  five men and a boy 
remained on the EMPRESS's bridge: Captain Kendall, together 
with the First and Third Officers, two seamen quartermasters at the 
wheel, and a ship's boy as bridge-messenger.  Far above the bridge, 
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in a crow's nest on the foremast, a seaman was posted as a lookout.  
The ship's engines were placed on full speed ahead, and she 
worked up to a speed of about 15 knots on a course roughly 
diagonally across the St. Lawrence.  The river is thirty miles wide 
at Father Point, so there was ample room for vessels to maneuver.   

At 1:36 a.m., the lookout rang a bell and reported "Object 
on the right."  Kendall and First Officer Jones observed the object 
with their binoculars.  Visibility was good. Kendall and Jones 
could see a ship's two white masthead lights about 40 degrees to 
the right of the EMPRESS's bow, at a distance Kendall estimated 
to be about six miles.  The ship's white lights were almost dead in 
line, which meant that the EMPRESS was crossing diagonally 
across the other ship's path. 

In those earlier days, observation of another ship's lights 
was the only way to detect that other ship’s maneuvering at night.  
An ocean-going ship has two masts, one forward of the bridge and 
the other well behind it.  Each mast has a white light on it.  The 
light on the forward mast is lower than the light on the after mast.  
If you are on your ship and see that the lower masthead white light 
on another ship is in line with its higher light, or almost so, the 
other ship's bow is coming right at you.  If the lower white light is 
to the right of the upper white light, the other ship is presenting its 
right-hand, or starboard, side to you.  If the lower masthead white 
light is to the left of the higher white light, the other ship is 
presenting its left, or port, side to you.  If as you watch them, the 
other ship's white lights change their positions in relation to each 
other, you can detect the other vessel's change of course as it 
occurs.  In addition, an ocean-going vessel has a red light on the 
left or port side of her hull, and a green light on the starboard or 
right side.  Sightings of those lights will also tell an observer what 
the ship is doing. 

Captain Kendall's first observation of the lights of the other 
ship indicated to him that the EMPRESS was crossing diagonally 
across that ship's path, but that did not concern him, because the 
EMPRESS had sufficient speed to cross the stranger's course and 
execute a previously planned course change to her right to conform 
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to the intended passage down river.  At 1:41 a.m. the EMPRESS 
turned 22 degrees to her right.  That change of course, Kendall 
calculated, brought the other ship onto a track more closely parallel 
with that of the EMPRESS.  The other ship's white lights were now 
showing perhaps 11 degrees to the right of the EMPRESS's bows.  
Kendall's continued observation satisfied him that the other ship's 
two white masthead lights were open in such a manner as to 
indicate that the two vessels would meet and pass each other 
safely, right side to right side, green light to green light.  Kendall 
estimated the distance between the two vessels at this moment to 
be about two miles and about four minutes away from the 
anticipated passing. 

The other ship whose lights those on the EMPRESS had 
observed was the Norwegian-flag cargo vessel STORSTAD, a 
6,000 gross ton ship, sailing upriver in the St. Lawrence, and 
carrying a cargo of 11,000 tons of coal from Cape Breton Island, 
Nova Scotia to Quebec and Montreal.  The STORSTAD's 
Norwegian owners, contemplating navigation in northern waters, 
had the shipbuilders construct a hull with unusual internal 
strengthening and a reinforced bow that could cut through pack 
ice, which in the words of one expert "made her in effect an 
immense cold chisel."  When loaded with 11,000 tons of coal, the 
STORSTAD was a formidable object to encounter.  

According to accounts given subsequently by her 
witnesses, some time after 1:00 a.m. on May 29 the STORSTAD 
was approaching Father Point, where she would embark a local 
pilot for the transit upriver to Quebec.  The STORSTAD's 
navigation was being directed by Alfred Toftenes, the Norwegian 
Chief Officer, 33 years old.  Also on the STORSTAD's bridge 
were the Third Officer and two seamen, one at the helm.  Another 
seaman was stationed as a lookout on the bow.  The Norwegian 
captain of the STORSTAD, Thomas Anderson, in his mid-forties 
who had been at sea for thirty years, had been asleep in his cabin 
beneath the bridge, but gave orders to be called when the 
STORSTAD was some six miles from Father Point.  Now 
Anderson, having dressed, lay on his bunk awaiting the call from 
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the bridge that the pilot had embarked, when Anderson would go 
to the bridge. 

As the STORSTAD steadied on her course toward Father 
Point,  the bow lookout reported lights ahead to the left of the 
STORSTAD's bow.  Chief Officer Toftenes looked and saw the 
two white masthead lights and glowing hull lights of what he took 
to be a transatlantic passenger liner downward bound in the river 
for sea.  As he watched the lights, Toftenes first saw the other 
ship's green sidelight and the white lights open in a manner to 
display the ship's starboard or right side.  The stranger's lights still 
showed slightly to the left of the STORSTAD's bow.  Toftenes 
expected that the big ship would cross the STORSTAD's bow, hold 
her course to seaward, and pass the STORSTAD green to green, 
down the STORSTAD's right-hand side.  But then the other ship's 
lights changed.  Her two white lights came into line and then 
opened in the other way, with the lower light to the left.  Her green 
sidelight vanished and the red sidelight appeared. Since the other 
ship's lights were still bearing to the left of the STORSTAD's bow, 
and the other ship was apparently swinging to her right, Toftenes 
now anticipated that the vessels would pass red to red, down the 
STORSTAD's left-hand side.   

By now, the navigators on the bridges of the EMPRESS 
and STORSTAD had been observing the other vessel's lights for a 
time, but drew different conclusions from those observations.  
Captain Kendall on the EMPRESS thought the ships would pass 
each other right side to right side.  Chief Officer Toftenes on the 
STORSTAD thought they would pass each other left side to left 
side. 

Those differing perceptions were complicated by a long, 
low belt of fog, moving off the land on the southern bank of the St. 
Lawrence and out onto the river, at a time and place calculated to 
carry it between the two approaching ships.  The fog first 
enveloped the STORSTAD and, a minute later, it surrounded the 
EMPRESS.  Those on the bridge of each vessel could no longer 
see the lights of the other.  The EMPRESS's navigators 
subsequently swore that the last sidelight they saw from the other 
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ship was green.  The STORSTAD's navigators subsequently swore 
that the last sidelight they saw from the other ship was red.  It is 
hard to conclude that both were correct. 

Chief Officer Toftenes, on the bridge of the STORSTAD, 
slowed the ship's engines, informed Captain Anderson by speaker-
tube that the visibility was getting hazy, and Anderson came to the 
bridge.  Captain Kendall, on the bridge of the EMPRESS, watched 
the other ship's lights grow misty, knew the fog was closing in, 
reached the handle of the engine room telegraph and rang down 
"Full astern."  His intention was to halt the EMPRESS's forward 
way and bring her to a complete stop in the water. 

The EMPRESS's captain, radio operator, quartermaster, 
and an engineer agree that the EMPRESS came to a stop and lay 
dead in the water, although there are some discrepancies as to how 
long she did so.  Those on each ship could no longer see the other's 
lights.  Each ship blew some whistle signals, intended to convey 
information about her maneuvering.   

Captain Kendall stood alone on the right-hand bridge wing 
of the EMPRESS, staring out into the fog, straining his ears and 
eyes for the first indication that the other ship had, as he expected, 
safely passed down EMPRESS's right side.  Suddenly, out of the 
murk, there emerged two sidelights, one red and the other green, 
and two white masthead lights, in line with each other.  The other 
ship was heading straight for the EMPRESS.  Kendall later 
estimated that at this sighting, the other ship was about 100 feet 
away, and that the EMPRESS had been dead in the water for about 
seven minutes previously.      

Captain Anderson, just arrived on the STORSTAD's bridge 
expecting to embark the inbound pilot, had not been told of the 
presence of another ship.  He suddenly saw through the fog a white 
light shining about 30 degrees off the STORSTAD's left bow.  
Below the white light was a hazy green light.  A large vessel was 
heading right across the STORSTAD's bows. 
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Kendall ordered the EMPRESS's engines full ahead, and 
her helm hard to the right, in an effort to kick his ship's stern out of 
the way of the approaching ship.  Anderson ordered the 
STORSTAD's engines hard astern.  None of these orders had any 
effect.  The bow of the STORSTAD struck the starboard or right-
hand side of the EMPRESS between the liner's two stacks, at a 70 
degree angle.  The STORSTAD's reinforced bow cut a hole below 
the liner's waterline, about 25 feet deep and 14 feet wide.  The 
bulkhead between the EMPRESS's two boiler rooms was 
destroyed, and both large engine spaces flooded.  The ship's 
watertight doors had not been closed, and many port holes along 
her side remained open.  The waters of the St. Lawrence rushed in.  
The EMPRESS OF IRELAND capsized onto her right side and 
sank at 2:10 a.m. on May 29, 1914.  Only fourteen minutes elapsed 
between the impact of collision and the sinking.  Of the 1,447 
persons on board the EMPRESS, 1,012 died: 840 passengers and 
172 crew.  Captain Kendall was thrown clear and  survived.   

The Government of Canada, in whose territorial waters the 
collision occurred, organized a Commission of Inquiry which 
convened in Quebec on June 16, 2014.  The inquiry was conducted 
by three judges: two were Canadian admiralty judges, but the 
presiding judge, who dominated the proceeding, was British.  This 
was John Charles Bingham, who in 1910 retired from the 
traditionally eclectic Probate, Divorce and Admiralty Division of 
the High Court, was created Baron Mersey in that year, and in 
1912 conducted the British Board of Trade's inquiry into the 
sinking of the White Star liner TITANIC after she struck an 
iceberg in the Atlantic.   

While the EMPRESS OF IRELAND inquiry was not a trial 
conducted for the principal purpose of determining liability for the 
collision, the maritime world knew that the judges would address 
that issue, and the proceedings had the trappings of a trial.  
Witnesses were subpoenaed and testified under oath; quantities of 
exhibits were received into evidence; and all interests were 
represented by counsel, who performed the accustomed functions 
of their profession: direct and cross examination, and summing up 
(called "speeches") at the end of the evidence.  The admiralty 
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lawyers in the case were the leaders of their field.  CPR was 
represented by a King's Counsel from London who had acted for 
the owner of the TITANIC in that inquiry; the STORSTAD and 
her owner were represented by an admiralty trial lawyer from New 
York City whose firm frequently acted for Scandinavian shipping 
interests; and the Canadian Deputy Minister of Justice, also a K.C., 
represented that formidable neutral body, "the Crown."  

During the nine-day hearing before Lord Mersey, counsel 
for the EMPRESS and the STORSTAD concentrated  upon the two 
vessels' navigation light observations and helm orders before fog 
obscured both ships.  Counsel for the EMPRESS tried to show that  
ships were lined up to pass right side to right side, and the 
STORSTAD caused the collision by turning to her right.  Counsel 
for the STORSTAD tried to show that they were lined up to pass 
left side to left side, and the EMPRESS caused the collision by 
turning to her left.  But counsel for the STORSTAD, exemplifying 
the manner in which an admiralty lawyer with no navigation 
experience grills a master mariner with a lifetime of it, also cross-
examined Captain Kendall of the EMPRESS on his decision to 
place his ship's engines on full astern, which Kendall testified 
brought the EMPRESS to a complete stop in the water ten minutes 
before the collision.   

Q  [by counsel for the STORSTAD] You said that 
when you saw the STORSTAD's lights become 
misty, you stopped your ship?  

A. [by Captain Kendall] I did. 

Q.  Is it usual, when you consider you are in a 
position of absolute safety, to stop your vessel 
entirely, because the lights look a little misty? 

A.  A fog bank was approaching me from the land.  
Not knowing the thickness of this fog I thought it 
my duty to stop my ship knowing that there was a 
vessel in the vicinity. 
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Q.  You have said that you were in a position of 
starboard to starboard so that your boats were in no 
danger of collision? 

A.  Quite so. 

Q.  When there is only one vessel in the vicinity and 
that vessel is absolutely in a safe position do you 
always stop your engines dead? 

A.  Knowing the position of the STORSTAD and 
knowing the denseness of the fog, I am not in a 
position to know what the other vessel is most 
likely to do. 

Q.  You considered that there was no possible 
danger? 

A.  I considered I was in a position of safety but not 
knowing what the other vessel might do when the 
fog covered her. 

Q.  Then, at that time you were not anticipating a 
possible violent change of course on the part of the 
other vessel? 

A.  No. 

Q.  Shortly after you stopped you actually saw the 
STORSTAD's green light? 

A.  Before the ship's way was off her I did not see 
her light. 

Q.  Shortly after you stopped the engines? 

A.  Then I saw his green light. 

Q.  The moment that he let you see his green light 
you ordered your engines full speed astern? 
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A.  Yes. 

Q.  Why should you put your engines full speed 
astern with the vessel green to green and in safety? 

A.  The fog would be approaching the ship; I did 
not know and I preferred to stop until the fog has 
passed over. 

Q.  There is no rule which suggests running full 
speed astern or stopping dead? 

A.  I took the way off my ship because she is a ship 
that will carry a lot of way with the engines 
reversed. 

Q.  And it follows then that with the vessels green 
to green it was a wise precaution to put your 
engines full speed astern? 

A.  And take the way off my ship. 

Q.  You kept them going full speed astern until you 
got absolutely stopped dead in the water? 

A.  I did. 

Q.  You not only took off your fast headway but 
you took off all your headway? 

A.  I did. 

Q.  And you were absolutely inert? 

A.  I was. 

These exchanges aroused the interest of Lord Mersey, who 
interceded with questions of his own, as he did throughout the 
hearing: 
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Q. [by Lord Mersey] Will you tell me again what 
was your reason for going full speed astern? 

A. [by Captain Kendall] To take the way off my 
ship, my Lord. 

Q.  Why did you want to do that? 

A.  Because I was in that spot and the EMPRESS 
OF IRELAND is a ship, that when she is 
proceeding at 18 knots, will carry quite a bit of 
headway; she will continue running for a mile or 
two. 

Q.  Your steamer? 

A.  Yes. 

Q.  Why did you want to stop? 

A.  Because I saw this thick fog bank coming from 
the land. 

Q.  There was no other steamer complicating the 
situation except the STORSTAD? 

A.  No other steamer to my knowledge, my Lord. 

Q.  Did you anticipate that she would do something 
that she ought not to do? 

A.  I anticipated that she might do anything if she 
were covered by the fog and the fog came between 
us. 

The attorneys and Lord Mersey went on to other topics.  
When counsel gave their summation speeches at the conclusion of 
the inquiry, counsel for each ship argued that the other was solely 
to blame for the collision, based on their contentions of how the 
ships were set up to pass each other. However, the barrister 
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representing the Government of Canada argued to Lord Mersey 
and the Canadian admiralty judges that both ships were to blame.  
Counsel accepted the EMPRESS's contention about how the ships 
were lined up to pass, and then had this exchange with Lord 
Mersey about blame for the collision: 

[by Lord Mersey] May I ask you, Mr. Newcombe, 
what it is exactly that you contend for or suggest?  
Is it that neither of these ships was to blame? 

[by counsel] No, I do not say that. 

[by Lord Mersey] Or that both ships were to blame? 

[by counsel] I am suggesting that there was an 
improper use of the port helm by the STORSTAD, 
and an improper reversing and stopping on the part 
of the EMPRESS.  Certainly the accident could not 
have happened if the EMPRESS had not taken this 
extraordinary course of reversing and stopping 
almost in the track of the approaching STORSTAD. 

Lord Mersey followed up on that, asking counsel: 

You say he ought to have gone on in the fog at 
moderate speed? 

Counsel: At moderate speed. 

Lord Mersey: And that if he had gone on in the fog 
at moderate speed, the deflecting STORSTAD 
would never have touched him? 

Counsel:  Never have touched him.  There was 
nothing to the northward to affect him; he had 30 
miles of seaway, and he had a ship approaching him 
on a fine bearing – not more than half a mile away – 
on his starboard bow.  Now, why stop there so close 
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and take the chances of any such accident as that 
which has happened? 

The hearing concluded on June 27, 1914.  Lord Mersey 
returned to his rooms at the Chateau  Frontenac and on July 11, 
with the concurrence of the two Canadian admiralty judges, 
submitted a Report of Commission which concluded that the 
STORSTAD bore sole blame for the collision because the ships 
were lined up to pass right-hand to right-hand and the STORSTAD 
negligently turned to her right and struck the EMPRESS.  The 
Report, which Lord Mersey wrote, rejected the contention of 
Crown counsel and absolved the EMPRESS of any blame for 
reversing her engines and coming to a stop minutes before the 
collision.  On that point, Lord Mersey said: 

We do think the stopping evidence evidences 
uneasiness on the part of Captain Kendall and a 
consciousness that his ship was possibly in too close 
proximity to the STORSTAD.  We think that he 
would have been better advised if he had given the 
STORSTAD a wider berth, and had navigated his 
ship so as to pass the STORSTAD at a greater 
distance on his beam than he originally intended.  
We do not think, however, that his stopping, which 
was really done for greater caution, can be said to 
have been an unseamanlike act, nor do we consider 
his failure to give the wider berth as a contributory 
cause of the disaster.   

It can reasonably be said that the Commission passed a 
merciful judgment upon Captain Kendall's conduct.   

There was only limited litigation thereafter.  CPR sued the 
STORSTAD's owner in a Canadian court and received a  judgment 
holding that the STORSTAD was solely to blame.  The Norwegian 
government conducted an inquiry under Norwegian maritime law 
which concluded that the EMPRESS was solely to blame.   In 
1915, the year after the sinking of the EMPRESS OF IRELAND, 
Lord Mersey was placed in charge of the inquiry into the sinking 
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of the LUSITANIA.  The loss of passenger life was greater on 
board the EMPRESS OF IRELAND in 1914 than the TITANIC in 
1912 or the LUSITANIA in 1915, but the total loss of life on each 
those two other tragedies was greater because the crews were 
larger.3 

It also seems entirely reasonable, in these more modern 
times, to suppose that if the EMPRESS and the STORSTAD had 
only been equipped with radar as the fog bank came off the shore 
onto the St. Lawrence and enveloped the two ships as they drew 
closer on opposite courses, that tragedy, at least, would never have 
happened.  Which prompts me to imagine that my reader and I no 
longer stand on a Quebec pier on a May afternoon in 1914: we are 
now passengers on board the Italian Line passenger liner 
ANDREA DORIA. It is the afternoon of July 25 in the year 1956.  

The ANDREA DORIA, of 29,100 gross tons, was built by 
the Ansaldo Shipyard in Italy and placed in transatlantic service in 
1953.  Her customary route is  between Genoa and New York.  She 
is one of the first post-World War II luxury passenger ships.  We 
are, of course, sailing in First Class, surrounded by the murals, 
panels of rare woods, ceramic, mirrors, mosaics, crystals, rugs and 
draperies which Italian artists and designers lavished upon her 
public spaces and private suites and staterooms.  On this afternoon, 
the DORIA has almost completed her westbound voyage, having 
left Genoa on July 17, passed Gibraltar into the North Atlantic on 
July 20, and is expected to arrive at New York between 6:00 and 
7:00 the next morning, July 26.  So the gala farewell dinner was 
held the night before, July 24. 

The captain of the ANREA DORIA on this voyage was 
Piero Calamai, 58 years old, an highly experienced officer who had 

                                                 
3  The account in this paper of the collision between the EMPRESS OF 
IRELAND and the STORSTAD is based principally upon David Zeni, 
Forgotten Empress (Halsgrove 1998), and James Croall, Fourteen Minutes 
(Stein and Day 1978).  Excerpts from the testimony at the Commission of 
Inquiry headed by Lord Mersey are taken from Sessional Paper No. 21b - 1915 
(5 George V, A. 1915) (Parliament of Canada at Ottawa). 
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commanded the DORIA since her maiden voyage in 1953.  At 2:40 
p.m. on July 25, Captain Calamai sensed fog in the air and went to 
the bridge of the ANDREA DORIA.  The ship was then about 165 
miles east and less than eight hours' sailing time from the 
Nantucket Lightship, the small red-hulled vessel anchored in the 
ocean some 50 miles off Nantucket Island, the gateway of the 
North Atlantic for shipping to and fro the United States.  At 3:00 
p.m. the DORIA was in light fog, which was expected to thicken 
as the DORIA approached the light vessel.  

Captain Calamai ordered the usual precautions for 
navigating in reduced visibility, which included turning on a radar 
set on the bridge, next to the helm. 

In maritime casualties, a recurrent question is whether ship 
navigators made proper use of radar.  In 1956, a radar set on the 
bridge of a ship had a round television-like screen, which is dark, 
except for illuminated hands originating in the center of the screen, 
like the hands of a watch.  The screen always shows the home ship 
to be in the center and stationary.  One illuminated hand always 
points upward to 12 o'clock, and shows the ship's heading in 
degrees.  The other hand circles the full 360 degrees of the screen  
about 12 times every minute continuously, in synchronization with 
the ship's revolving radar antenna atop the mast.  Another ship 
within the radar's range is struck by the radio signals emitted by 
the radar set through the antenna, and briefly appears as an 
illuminated echo or "pip" on the radar screen.  The echo quickly 
fades but is re-illuminated as the radar hand sweeps again around 
the screen.  Navigators can use radar observations to ascertain the 
course and speed of another vessel in the area, but only if they 
make a number of observations on the radar screen, record them on 
a maneuvering board or with a grease pencil on a transparent sheet 
placed over the radar screen, and then "connect the dots," a process 
called "plotting."  Failure to plot the radar echoes of another vessel 
can result in disaster.  Radar, an invention of naval forces in World 
War II, became available on commercial vessels after the war.  
Some civilian navigators regarded a radar set as a magic TV 
permitting them to maneuver their ships at full speed in zero 
visibility in confined waterways, which caused ships to collide like 
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billiard balls and prompted admiralty courts to coin the phrase 
"radar-assisted collisions," meaning that the collision would not 
have occurred if neither ship had radar. 

On the bridge of the ANDREA DORIA, the watch changed 
at 8:00 p.m.  The ship was sailing in thick fog which reduced 
visibility to one-half mile and sometimes cut off the lookout on the 
bow from the view of those on the bridge.  Captain Calamai was 
on the bridge.  The mates of the new watch were Second Officer 
Franchini and Third Officer Giannini.  Franchini took over 
observing the radar, which was set on the 20-mile range, so that 
any other object within 20 miles of the DORIA's position would 
show up as a brief echo as the radar hand swept the screen.  The 
echoes of several vessels appeared, and so did the echo of the 
stationary Nantucket Lightship.  At 10:20 p.m., Franchini at the 
ANDREA DORIA's radar called out: "We are abeam of Nantucket. 
Distance - one mile." Those on the DORIA's bridge could not see 
the lightship because of the fog.   

At that moment, as the ANDREA DORIA passed the 
Nantucket Lightship on her way to New York, the Swedish 
America Line passenger ship STOCKHOLM was steering a course 
toward the Lightship on an eastbound transatlantic voyage from 
New York to Gothenburg, Sweden.  The STOCKHOLM was built 
in Gothenburg and launched in 1948.  She was the largest ship ever 
built in Sweden, but at 12,165 gross tons she was at the time the 
smallest passenger liner in the North Atlantic trade.  Because she 
would sail in northern waters, the STOCKHOLM's bow was built 
with a reinforced bow.  Her captain was Gunnar Nordenson, 63 
years old, who had been master of Swedish America Line vessels 
for several decades.  The STOCKHOLM left New York on this, 
her 103d eastbound voyage, at 11:31 a.m. on July 25, 1956.  At 
8:30 p.m., the 26-year old Third Officer, Johan-Ernst   Carstens-
Johannsen, went to the bridge and took over the STOCKHOLM's 
navigation.  Captain Nordenson was not on the bridge.  Three 
seamen constituted the rest of the watch: a helmsman, a lookout in 
the crow's nest, and a standby-lookout.  At 10:30 p.m., ten minutes 
after the inbound DORIA passed the Nantucket Lightship, 
Carstens-Johansen altered the outbound STOCKHOLM's course 
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slightly to allow more distance from the Lightship, which lay 
ahead of the STOCKHOLM.  Both the ANDREA DORIA and the 
STOCKHOLM were proceeding at full speed ahead: the DORIA at 
21.8 knots, or nautical miles per hour, and the STOCKHOLM at 
18 knots.  

On the bridge of the ANDREA DORIA, the watch officers 
were observing the radar.  Captain Calamai was not that familiar 
with radar; he relied on his junior officers to observe the screen 
and report what they saw.  Third Officer Franchini spotted the echo 
of another ship, 4 degrees to the right of the DORIA's course line 
and at a distance of 17 nautical miles.  That other ship was the 
STOCKHOLM, although of course those on the DORIA did not 
know that yet.  17 miles seems like a considerable distance, but 
ANDREA DORIA's speed of 21.8 knots together with the  
STOCKHOLM's speed of 18 gave a combined closing speed was 
39.8, or two-thirds of a mile per minute.  When the vessels were 
about seven miles apart, Franchini changed the range on the radar 
screen from 20 miles to 8 miles.  This enlarged the echo of the 
other ship.  According to Franchini's later testimony, he reported to 
Captain Calamai that the distance between the ships had decreased 
to three and a half miles, and the other ship bore 15 degrees to the 
right of the DORIA.     

Calamai then gave his first order after the other ship's echo 
was first detected at a distance of 17 miles: he ordered the 
helmsman to change the DORIA's course 4 degrees to the left.  The 
DORIA's watch officers were not plotting the several observations 
of the other ship's radar echoes.  They relied upon their memories 
of her distance and bearing, which caused them to believe that the 
ships would pass each other starboard to starboard, or right side to 
right side, at a distance of about a mile, maybe a little less.  Based 
on that belief, Captain Calamai turned the DORIA to the left in 
order to increase the passing distance to more than one mile.  
Franchini, at the radar, reported that the other ship still bore to the 
right, at a distance of two miles.  Captain Calamai and  Third 
Officer Giannini went to the right-hand wing of the DORIA's 
bridge to watch for the other ship's lights though the fog.  They 
first saw a glow of lights, at a distance of just over 1 mile, and 
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bearing 22 ½ degrees to the right, and then saw from the changing 
configuration of her two white running lights that the other ship 
was turning to her right, starting to cross the ANDREA DORIA's 
course and heading straight for her.  Captain Calamai kept the 
DORIA's engines at full ahead and ordered the helm hard over for 
a left turn, in an effort to get away, but at 11:10 p.m. the bow of the 
STOCKHOLM collided with the right side of the ANDREA 
DORIA.  

On the bridge of the STOCKHOLM, at 10:30 p.m. Third 
Mate Carstens saw on the radar screen the echo of another vessel, 
at a distance of 12 miles, slightly to the left of the STOCKHOLM's 
course line.  This was the ANDREA DORIA, although Carstens 
did not know that then.  Carstens continued to observe the other 
vessel's echo and plotted his observations on a plotting board.  
Those observations indicated that the two ships were on reciprocal 
courses, and if they kept their courses they would pass each other 
port to port, or left side to left side, at a distance of 0.7 to 0.8 miles.  
Carstens alerted the lookout to watch for lights on the left side.  
When the radar indicated that the ships were 1.9 miles apart, 
Carstens and the lookout saw the other ship's lights, bearing about 
20 degrees on the STOCKHOLM's port bow.  This confirmed 
Carsten's belief that the ships would pass left side to left side, and 
he ordered the helmsman to turn 20 degrees to the right to increase 
the passing distance, but those on the STOCKHOLM then saw the 
configurations of the other ship's white lights change and realized 
the other ship was turning to her left, across the STOCKHOLM's 
course.  Carstens ordered the STOCKHOLM's engines to full 
astern and the helm hard over to the right, but the collision 
occurred seconds later. 

The collision opened a large section of the ANDREA 
DORIA's starboard side to the sea, and crumpled the 
STOCKHOLM's bow.  Fifty-one persons on the DORIA died, and 
five on the STOCKHOLM.  The STOCKHOLM returned to New 
York, but the ANDREA DORIA, which had listed heavily to 
starboard after the collision, capsized and sank at 10:09 a.m. on the 
following day, July 26.   
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The Italian Line and Swedish America Line sued each 
other in the Southern District of New York.  The cases were 
assigned to District Judge Lawrence E. Walsh, who appointed four 
special masters to preside over the depositions which began less 
than two months after the collision, and engaged the efforts of the 
leading American admiralty lawyers of the time, representing 
Italian Line, Swedish America Line, passengers or cargo interests.   

A moment of drama came when counsel for the Swedish 
American Line cross-examined Captain Calamai about the use of 
radar on the ANDREA DORIA.  Counsel gave Calamai a plotting 
sheet and got him to plot the distances and bearings at which the 
STOCKHOLM was observed before the collision: 17 miles and 4 
degrees to starboard, 5 miles and 15 degrees to starboard, and 1.1 
miles and 22 ½ degrees to starboard.  These exchanges then 
occurred: 

Q. (by counsel for the STOCKHOLM): My 
question is, is it not correct that the radar 
observations, distance and bearing, as set forth in 
your report to the Italian Line, show that in fact the 
STOCKHOLM was not on a course parallel to the 
course of the DORIA?  

Objection (by counsel for the DORIA): I renew my 
objection unless a time is fixed. 

Special Master: I think he can answer. 

A.  (by Captain Calamai): I can see it now from the 
maneuvering board. 

Q.  When you saw the glow of the STOCKHOLM's 
lights bearing about 22 ½ degrees on your starboard 
bow at a distance of about 1.1 miles, if Franchini 
had reported to you that even though you had 
altered the DORIA's course four degrees to your 
left, the passing distance had closed from .8 miles to 
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.2 miles, would you have continued ahead with the 
DORIA at 21.8 knots? 

A.  If I would have had that information, I would 
have stopped the engines immediately, giving them 
full speed astern and coming possibly to the right, 
giving the signal of a turn to the right. 

When Second Officer Franchini testified, he said he left the 
radar when he heard Captain Calamai and mate Giannini on the 
bridge wing, discussing sighting the STOCKHOLM's lights.  
During cross-examination by counsel for the STOCKHOLM, these 
exchanges occurred: 

Q.  Before you left the radar, did you at any time 
realize that the passing distance was closing? 

A.  No. 

Q.  If you had plotted, you would have realized that 
the passing distance was closing, would you not? 

A.  Yes. 

Q.  If you had told the captain that the passing 
distance was closing, what do you think he would 
have done?  

A.  I don't know. 

Q.  Have you been told that Captain Calamai had 
testified that if you told him that the passing 
distance was closing that then he would have 
stopped and reversed and gone right? 

A.  Yes, sir . . . he told me so. 

Q.  If the captain had not been on the bridge and 
you as watch officer at the radar had seen by 
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plotting that the distance was closing, what would 
you have done? 

A.  It all depends. I would not like to answer 
because it makes me in a position to criticize 
eventually the maneuver of the commander.  
Whatever I would have done, I would not want to 
answer, because the captain did his maneuver. 

Q.  Mr. Franchini, I respect your not wanting to in 
any way criticize the captain's maneuver, but each 
one is in this court to answer questions as best he 
can, and I do, please, want an answer to my 
question. 

THE WITNESS (to counsel for the Italian Line): 
Do I have to answer?  COUNSEL (in response): 
Mr. Franchini, if you understand the question, you 
should answer it. 

A.  Academically speaking, most probably I would 
have inverted the motion of the engines and I would 
have turned to one side. 

Q.  (by counsel for the STOCKHOLM): To which 
side would you have turned? 

A.  Probably to the right.    

In January 1957, with the pre-trial hearings before Judge 
Walsh's special masters not yet concluded, maritime insurers and 
reinsurers in Europe, who collectively covered all risks of both 
shipowners, realized that continuing litigation would enrich only 
the admiralty lawyers, and negotiated a settlement which put an 
end to the case.  Italian Line and Swedish America Line dropped 
their claims against each other.  That left Italian Line and its 
insurers to bear the loss of the ANDREA DORIA, a $30 million 
dollar ship, and Swedish America Line to bear a $ 1 million repair 
bill for the STOCKHOLM's bow and another $ 1 million in lost 
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business during repairs.  The two lines cooperated in settling 1,200 
third-party claims for deaths, personal injuries, property and cargo 
losses involving both ships, which two years later had all been 
resolved for a combined total of $5,800,000.  There was no trial, 
and so no judicial determination of fault for the collision, or the 
reason why the DORIA sank.4  

           There is a remarkable similarity between the EMPRESS OF 
IRELAND/STORSTAD and ANDREA DORIA/STOCKHOLM 
collisions.  In each, the collision occurred in unrestricted waters; 
modern passenger liners were commanded by experienced 
captains; the smaller ship in each collision had a reinforced bow 
for navigation in northern waters and a mate was in charge on the 
bridge; visibility was restricted by fog; each vessel was aware of 
the presence of the other and anticipated they would pass each 
other; those on one ship expected a right-to-right passing while 
those on the other expected a left-to-left passing; at close distance, 
those on one ship turned to the left and those on the other turned to 
the right; while each intended by these maneuvers to increase the 
passing distance, instead they made collision unavoidable.  Both 
the DORIA and the STOCKHOLM had radar, but that modern 
device did not prevent them from colliding: on the contrary, it 
assisted them in doing so.  If the officers on the bridge of the 
DORIA had plotted the radar-observed approach of the 
STOCKHOLM, they would have realized that this was not a safe 
right-to-right passing: instead, the vessels were head-on or nearly 
so, and in that circumstance the Rules of the Road at sea call for 
each ship to make early and substantial turns to the right.  Captain 

                                                 
4  The account in this paper of the collision between the ANDREA DORIA and 
the STOCKHOLM is based principally upon Alvin Moscow, Collision Course 
(G. P. Putnam's Sons 1959) and Algot Mattsson, Out of the Fog (Cornell 
Maritime Press 2003) (translated from the Swedish by Richard E. Fisher, 
English translation edited by Gordon W. Paulsen and Bruce G. Paulsen).  Alvin 
Moscow was a journalist with the Associated Press.  Algot Mattsson was the 
information officer for the Swedish America Line.  Gordon Paulsen was one of 
the American attorneys for that Line.  Excerpts from testimony given during the 
depositions ordered by District Judge Walsh are taken from one or the other of 
these two books.  
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Calamai turned the DORIA to the left when the rapidly closing 
ships were 3 ½ miles apart.  During the depositions, when Captain 
Calamai first saw on the witness stand what radar plotting would 
have revealed on the bridge of his ship, he said he would have 
turned to the DORIA to the right.  And the horror with which 
Captain Calamai, on the starboard bridge wing of the ANDREA 
DORIA,  watched the bow of the STOCKHOLM coming out of 
the fog toward his ship, must have been the same as the horror with 
which Captain Kendall, on the starboard bridge wing of the 
EMPRESS OF IRELAND, watched the bow of the STORSTAD 
coming out of the fog toward his ship.  

These sad mishaps teach us that the sea remains great, 
mankind's boats small, and the sea is unforgiving of a mariner's 
error.  The imagination of judges continues to be engaged by 
admiralty  casualties.  In December 2002, while proceeding in 
thick fog in the English Channel, a Bahamian-flag vessel altered 
course to avoid a Singaporean vessel and struck a Norwegian 
vessel, which sank.  The ships had radar.  The shipowners sued 
each other in the Southern District of New York.  The Second 
Circuit, in a 2007 opinion reported at 494 F.3d  40,5 reversed the 
district court's judgment that only the Bahamian ship was to blame 
for the collision, and held all three were in fault, in proportions to 
be determined on remand.  Judge Jon Newman, having joined in 
the Second Circuit's unanimous opinion, added this forceful 
concurrence, which the other panel judges also joined.  Judge 
Newman said in part: 

My additional concern is the lack of a system for 
effectively alerting ships in crowded waterways 
to appropriate steps to be taken to avoid 
impending perils of collision.  If air traffic 
controllers can monitor airplanes and require 
them to adjust speed, course, or altitude to avoid 
a collision, surely some similar system for 
requiring adjustment of speed or course can be 

                                                 
5  Otal Investments, Ltd. v. M/V CLARY, 494 F.3d 40, 2007 AMC 1817 (2d 
Cir. 2007).  
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implemented for crowded sea lanes like many of 
those in the English Channel.  It would seem 
imperative for maritime nations and vessel 
owners to cooperate in establishing some system 
to monitor ships in crowded sea lanes, especially 
those with  ship crossing patterns, and require 
maneuvers to avoid collisions.   The perils of the 
sea have been with us since Noah sailed his ark, 
and some will always remain, but in the 21st 
century, I think we can do better at reducing the 
risk of ship collisions.6 

The maritime nations and industry have yet to implement 
Judge Newman's vision. 

Seventy percent of the world's surface is covered by the 
oceans.  Contemporary Noahs will be transporting passengers and 
cargoes on contemporary Arks as long as the human race endures.  
No matter how large the ships or how sophisticated the technology, 
the sea will always be great, our boats small, and mariners, and 
those lives are entrusted to mariners, will if they are prudent 
continue to pray for protection.             

[Editors' note:  Charles S. Haight, Jr., known to many as Terry, 
practiced admiralty law in New York City until 1976, when he 
became a United States District Judge for the Southern District of 
New York.  He took senior status in 1995.  In 2008 Judge Haight 
and his family moved to Connecticut.  He presently serves as a 
Senior District Judge for the District of Connecticut, pursuant to 
annually renewed reassignments issued by the Chief Judge of the 
Second Circuit.  His chambers and courtroom are in New Haven.  
This article is adapted from a paper Judge Haight delivered in New 
Haven to an association of judges, lawyers and academics.] 

  

                                                 
6  494 F.3d at 66-67, 2007 AMC 1844-1846. 
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CLAIM FOR PERISHABLE FOOD BEYOND EXPIRATION 

DATE… 
 

Greenpack of Puerto Rico, Inc. v. American President Lines, 684 
F.3d 20, 2013 A.M.C. 828 (1st Cir. 2012) 

 
Plaintiff claimed for damage to a shipment of perishable 

food items from Costa Rica to San Juan, Puerto Rico.  The food 
allegedly sat on a dock in Costa Rica for a number of days before 
being loaded for transportation and the cargo was no longer fit for 
sale upon arrival in San Juan.  The Department of Agriculture duly 
“decommissioned” the entire shipment.  The cargo arrived on 
November 18, 2009 and was decommissioned two days later.  On 
February 3, 2011, plaintiff filed suit against the ocean carrier.  The 
ocean carrier removed the action to federal court and moved for 
judgment on the pleadings, arguing the claim was time-barred 
pursuant to COGSA.  The plaintiff opposed the argument by 
positing the Harter Act, rather than COGSA, governed any liability 
and, since the Harter Act contained no specific limitation period, 
suit time was not barred as long as the action was filed within a 
“reasonable” time.  

The relevant bills of lading provided the Hague Rules 
should apply before loading and after discharge, except that 
limitation should be $500 per package or per shipping unit and for 
this purpose the Hague Rules should be extended to the periods 
before loading and after discharge and to the entire period of the 
carrier’s responsibility. 
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The court also noted the bill of lading provided that, for 
shipments to or from the United States, COGSA should apply. The 
bills of lading also contained a time-bar provision calling for suit 
to be brought in the proper forum and written notice received by 
the carrier within nine months. 

The district court granted the ocean carrier’s motion, 
finding that the Clause Paramount in the bill of lading rendered the 
claims subject to COGSA’s one-year statute of limitations and 
dismissed the action. 

Upon appeal, plaintiff argued that the Clause Paramount 
incorporated only the limited liability provision of COGSA and not 
its statute of limitations.  In turn, the ocean carrier asserted a plain 
reading of the contractual language revealed the parties’ intent to 
extend COGSA’s provisions in full to the period in question. 

The court initially noted a carrier and a shipper may extend 
COGSA so that it applies prior to loading and subsequent to 
discharge and the language of the bill of lading should be looked at 
to determine the parties’ intent.   

As to plaintiff’s argument that COGSA was incorporated 
solely for the purpose of limiting the carrier’s liability to $500, the 
court noted that the carrier’s liability was specifically referred to as 
being  under the Hague Rules (except that any limitation should be 
$500 per package or per shipping unit).  As COGSA is the United 
States’ domestic enactment of the Hague Rules, the court found the 
natural reading of the bill of lading was that the parties intended a 
general extension of the provisions of COGSA governing all issues 
relating to the carrier’s liability arising during the period beyond 
the tackles, which would also include the Act’s time-for-suit 
provision.   

The court rejected plaintiff’s argument that under the 
Harter Act, the doctrine of laches should apply. Plaintiff submitted 
a “one-sentence assertion in its brief, unsupported by legal 
references….” American President Lines, 684 F.3d at 30, 2013 
AMC at 840.  “The argument put forth by [plaintiff] is so 
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undeveloped on appeal that we must consider the same waived.”. 
Id. at 31, 2013 AMC at 841. 

SOUR GRAPES… 

Good v. Nippon Yusen Kaisha, 2013 AMC 1918, 2013 WL 
2664193 (E.D. Cal. June 12, 2013) 

 
A containerized shipment of grapes was carried from the 

United States to Vietnam under several sea waybills pursuant to a 
contract of affreightment between plaintiff and defendant ocean 
carrier. Upon arrival in Vietnam, grapes in at least 12 of the 14 
containers involved were noted to have suffered damage.   Suit was 
brought by the cargo shipper against the ocean carrier and its 
agent. 

Defendant moved for dismissal of the action pursuant to 
Rule(12)(b)(3) of the FRCP, contending the claims asserted were 
subject to a forum selection clause calling for suit in Tokyo, Japan.  

Initially, the court noted that in a motion to enforce a forum 
selection clause made pursuant to Rule 12(b)(3), the court need not 
accept the pleadings as true and could consider facts outside the 
pleadings.  

Dealing with the forum selection clause, the court found it 
mandatory (as opposed to permissive) and that forum selection 
clauses are prima facie valid and would not be set aside unless the 
party challenging the enforcement could show unreasonableness 
under the circumstances involved.  

The court found Tokyo not to be an unreasonable forum 
(despite the fact the cargo went to Vietnam); the clause was not 
overreaching as against the public policy and that adequate notice 
was given (citation omitted). 

Plaintiff argued that he did not personally negotiate the 
contract with defendants (but used a freight forwarder, who would 
send scans of only the sea waybills’ front pages to him. Therefore, 
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plaintiff contended that he was not personally informed of the 
forum selection clause and had no actual knowledge of the 
provision. 

The court found reference to the carrier’s website 
containing the terms of the contract was sufficient.  “So long as the 
bill of lading has all the necessary information, the shipper, or any 
other interested party, has the means of learning everything it may 
wish to know about the terms of the transaction.” Good, 2013 
AMC at1933, 2013 WL 2664193 citing Carman Tool v. Evergreen 
Lines, 871 F.2d 897, 901,1989 AMC 913, 918.  The court stated: 

Defendants' notice that its sea waybill terms are 
available online appears to be skirting the edge of 
what is permissible in providing notice of contract 
terms. However, the Court finds it is not 
overreaching. Plaintiff received scanned front pages 
of the sea waybills informing him that the terms of 
the waybill were available online. Plaintiff had the 
means of learning about the forum selection clause. 

Good, 2013 AMC at1934, 2013 WL 2664193. 

The court found plaintiff did not meet its burden of proof of 
showing overreaching or that the forum selection clause was not 
enforceable. 

As to the carrier’s agent, the court noted the sea waybills 
contained a Himalaya Clause and set forth an analysis of relevant 
decisions.  

It found the Himalaya clause of the contract clearly 
extended the waybill's forum selection clause to the beneficiaries 
of it; the sea waybill designated the co-defendant as “agent” of the 
ocean carrier, and the Himalaya Clause referred to “any 
person…other than the Carrier”.  The court found the Himalaya 
Clause extended the benefit of the forum selection clause to the 
ocean carrier’s agent and dismissed the action in favor of both 
defendants.   
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FIFTH CIRCUIT HOLDS SUM CERTAIN SPECIFIC 
ENOUGH… 

 
Williams v. N. Am. Van Lines of Texas, Inc., 731 F.3d 367 (5th Cir. 

2013). 
 

Plaintiff contracted with defendant to have personal 
property shipped from New York City to Austin, Texas. When the 
shipment arrived, plaintiff found several possessions, including 
valuable furniture, severally damaged and other items missing 
entirely.  Defendant’s employees admitted the damage was among 
the worst they had ever seen and defendant conceded that much of 
the damage was a result of its mishandling of the shipment. 

Plaintiff’s attorney sent defendant a notice of claim and 
demanded “$171,500 in estimated total damages”. Plaintiff 
subsequently submitted an original claim form providing 
information detailing the items that had been lost, destroyed, or 
damaged, but did not provide estimates of their individual 
monetary value.  Plaintiff also submitted a written claim to 
defendant for a specified amount through her attorneys which 
requested that defendant “remit payment totaling $182,750.00”.  
(This amount included $170,000 in estimated total damages, 
$10,000 for mental anguish, and $2,750 in attorney’s fees.) 

Plaintiff was offered $17,000 by defendant in 
compensation.  This was shortly followed by the plaintiff’s suit in 
Texas state court.  Defendant removed the case to federal court, on 
the basis that the Carmack Amendment provided the sole and 
exclusive remedy.   

After plaintiff amended her Complaint, defendant moved 
for summary judgment on the basis that plaintiff failed to include 
in her claim a specified or determinable amount of damages.  The 
district court granted summary judgment and plaintiff filed a 
motion for reconsideration or alternatively, for a new trial. The 
district court denied the motion and an appeal followed. 
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The court noted the Department of Transportation 
regulations, controlling claims for loss or damage to property 
transported by common carriers (49 C.F.R. § 1005.2(b)), as 
providing that a claim must contain (1) facts sufficient to identify 
the property, (2) assert liability for alleged loss, damage, injury, or 
delay, and (3) make a claim for the payment of a specified or 
determinable amount of money. 

The district court held the plaintiff did not satisfy the third 
requirement, finding that the demand letters were based in part on 
an estimate of $170,000 and plaintiff never listed the value of her 
individual items; “an estimate does not meet the regulatory 
requirement.” 

The appellate court disagreed with the district court’s 
analysis, finding plaintiff specifically required that defendant 
“remit payment totaling $182,750.00”. 

Even if mental anguish damages and attorney’s fees 
are excluded from that claim, the letters still 
demanded the payment of “repair and replacement 
costs” of a specified amount: $170,000.” 

The court found that although the $170,000 figure was 
based on an “estimate” of the value of plaintiff’s items, it does not 
mean that it was an “estimate” of the damages she was seeking. 

Noting that a claim for “$100 more or less” (referring to 
§ 1005.2(b) as an example) does not place an employer on notice 
of the full amount of its potential liability, the court considered that 
not to be the issue involved. “[Plaintiff] stated the exact amount 
she sought.  This is sufficient to allow her claim to proceed to the 
merits.” (Citation omitted).   

As to itemization of the components of the claim, the court 
noted a claim must request either a “specified or determinable 
amount of money.” In other words, a “determinable” claim is an 
alternative method to satisfying the requirement of specificity.  “To 
hold that a shipper cannot succeed on her claim unless she 
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provides both a specified total amount and an itemized list is 
contrary to both the text and purpose of the regulation.” 

The court agreed with the district court that the plaintiff 
was required “to provide a 'specific or determinable amount' in 
writing for her claim at some point before the nine-month period 
has passed” but while evaluation of the regulation was correct, the 
ultimate conclusion was in error.  Thus, the court declined to 
include an itemization requirement as part of the claim filing 
process. Summary judgment in favor defendant was reversed, and 
the matter remanded for further proceedings. 

COURTS FIND CARRIER HAS OBLIGATION TO BE 
SPECIFIC UNDER CARMACK… 

 
ABB Inc. v. CSX Transp., Inc., 721 F.3d 135, 2013 AMC 2142 (4th 

Cir. 2013) cert. denied, 134 S. Ct. 1001 (2014) 
 

Shipper sued the rail carrier to recover for the loss to a 
large, expensive electrical transformer.  The district court limited 
the railroad’s liability pursuant to a bill of lading which had been 
prepared by the shipper.  An appeal followed. 

The Fourth Circuit initially noted a carrier’s liability may 
be limited within the strictures of the Carmack Amendment; 
however, the carrier is required to (1) provide the shipper, upon 
request, a copy of its rate schedule (2) give the shipper a 
reasonable opportunity to choose between two or more levels of 
liability; (3) obtain the shipper’s agreement as to his choice of 
carrier liability limit; and (4) issue a bill of lading prior to moving 
the shipment that reflects any such agreement. 

The court did not accept the carrier’s arguments that the bill 
of lading (prepared by the shipper) incorporated a limitation of 
liability which was stated in a separate price list, where the bill of 
lading did not specifically reference the applicable price list 
governing the shipment; where the shipper had not made any 
shipment under the price list at issue, and was not familiar with the 
price list.  
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While the court criticized the shipper’s action/inaction, it 
found limited liability under the Carmack Amendment is not by 
implication, but there must be an absolute, deliberate and well-
informed choice by the shipper, which it found not present. 
“Carmack restrictions” applied even where the shipper drafts the 
bill of lading and imposes full liability on carriers. The court 
stated: 

To permit a carrier to assume that a shipper is 
familiar with a carrier's price list, without any 
manifestation of that familiarity in the bill of lading 
or in an external agreement limiting the carrier's 
liability, would be contrary to the Carmack 
Amendment's command that a carrier may only 
limit liability pursuant to an express, written 
agreement with the shipper. 

CSX Transp., Inc., 721 F.3d at 143, 2013 AMC at 2153. 

In the present case, the bill of lading was entirely silent 
regarding any current rate, classification or other specific authority 
governing the shipment. The court referred to a “common sense 
observation” that a shipper drafting an imprecise bill of lading 
should not stand to benefit from its own lack of precision; 
however, it found it was bound by the express language of the 
Carmack Amendment, which puts the burden on the carrier to 
demonstrate that the parties had a written agreement to limit the 
carrier’s liability, irrespective whether the shipper drafted the bill 
of lading.  The general rule of contract construction that 
ambiguous contracts should be construed against the drafter was 
“inapplicable in the face of statutory language that unambiguously 
imposes the risk of error on one particular party, the carrier, to the 
exclusion of the other party, the shipper.” 

The majority found the district court erred in awarding 
summary judgment to the carrier and limiting liability to $25,000.  

A dissenting opinion declined to agree with the majority. It 
noted the bill of lading was drafted by the shipper on its own 
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standardized form, which stated the shipper was familiar with the 
terms and conditions of the said bill of lading. The dissent would 
find the bill of lading was a written agreement between the shipper 
and the carrier, incorporating the price list and its limitation on 
liability, and fully complied with the Carmack Amendment as a 
written agreement between the shipper and the carrier.  

SHIPMENT SHORT LOADED; ISSUE OF RELIANCE 
RAISED…. 

 
Century Pulp & Paper v. M/V MSC DAMLA, No. 11 CIV. 04722 

LGS, 2013 WL 5220947 (S.D.N.Y. Sept. 17, 2013) 
 

Plaintiff contracted to buy 500 air-dried metric tons of 
softwood pulp from a supplier in Illinois, to be packed in 20 ocean 
containers.  The supplier booked transportation with an ocean 
carrier for loading from the Port of Charleston, South Carolina to 
India. No one from the buyer inspected the containers as they were 
loaded, locked and sealed.  The ocean carrier issued its bill of 
lading for carriage from the United States to India.  The South 
Carolina State Ports Authority had weighed the containers before 
loading and issued receipts to the ocean carrier.  The receipts 
reflected that the containers weighed about 40,000 pounds less per 
container than the weights listed on the bill of lading. 

Nineteen of the twenty containers remained sealed the 
entire route, the twentieth being found unlocked and resealed at an 
intermediary port.  After the incident, the ocean carrier reported to 
the supplier that the container was significantly shortloaded. 

The supplier presented the bill of lading along with other 
required documents to the State Bank of India, which paid the 
supplier $325,000 on a letter of credit opened by the 
consignee/purchaser to pay for the pulp.  When the containers 
arrived in India, the consignee discovered the shipper had 
shortloaded the containers. It was undisputed that the ocean carrier 
delivered all the cargo it had received in Charleston, and that the 
shipper/supplier had defrauded the consignee. The shipper/supplier 
went out of business and the consignee was unable to collect from 
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it. The issue presented to the court was “as between two innocent 
parties, the ocean carrier and the buyer, who should bear the loss.” 

There is no question that the bill of lading issued overstated 
the container weights and that the ocean carrier had information 
that the containers were shortloaded but did not notify the 
consignee.  The parties disagreed as to the determinative issue 
under applicable law, i.e. whether the consignee relied on the 
incorrect bill of lading issued by MSC.   

The court first found the carrier issued the bill of lading 
declaring a weight that was significantly higher than the actual 
weight of the cargo. There was no question that less than the 
weight declared was delivered.  Thus, plaintiff consignee satisfied 
the first prong of a prima facie case; however, the court found 
more than sufficient evidence was presented to rebut plaintiff’s 
prima facie case showing that the goods arrived on board the ship 
weighing the full amount stated on the bill of lading. Indeed, 
plaintiff admitted the shipment was shortloaded.   

Turning to the issue of estoppel, the court noted if the 
buyer/consignee paid the seller relying on representations in a false 
bill of lading, the ocean carrier would be estopped from presenting 
evidence in its defense.  

The court found, as a matter of law, the plaintiff buyer 
could not show it relied on the bill of lading when the State Bank 
of India made payment on the letter of credit.  The State Bank of 
India was required to make payment to the seller on the letter of 
credit opened by the buyer, and would have been required to do, so 
even if the weight of the goods listed on the bill of lading differed 
from the amount ordered in the purchase order.  Therefore, the 
court found the plaintiff buyer cannot have relied on the bill of 
lading when the State Bank of India made payment. 

The plaintiff buyer also argued that it received the bill of 
lading and actually relied on its representations in not seeking to 
enjoin the seller from drawing on the letter of credit.  The court 
found there was a material factual dispute as to whether or not the 
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buyer did in fact see the bill of lading prior to the seller’s drawing 
on the letter of credit. 

The buyer’s final argument was that because the ocean 
carrier failed to notify it of the shortloading, the carrier should be 
estopped from presenting evidence to rebut the prima facie case 
that it received the full amount of cargo called for by the purchase 
order, which is based on the legal presumption that the bill of 
lading accurately stated the weight of the cargo. The court found 
the argument failed as a matter of law.  “The party moving a court 
to apply estoppel must have relied on statements in the bill of 
lading.” Century Pulp & Paper, 2013 WL 5220947 at *7 citing 
Raphaely Int'l, Inc. v. Waterman S.S. Corp., 764 F. Supp. 47, 50, 
1991 AMC 2687, 2690 (S.D.N.Y. 1991). 
 

The ocean carrier asserted a defense under the Q clause of 
COGSA (not liable for damages “arising without the actual fault 
and privity of the carrier and without the fault or neglect of the 
agents or servants of the carrier”).  The court found the ocean 
carrier to have carried its burden under the Q clause, presuming it 
was not estopped from presenting such defense.  The negligence 
requirement under the Q Clause relates to negligence in shipping 
and care for the goods, and does not refer to liability premised 
upon shipping documents and communications between the parties 
(citation omitted). Thus, the court found entitlement to assert the 
statutory defense under the Q clause. 

Because a material factual dispute existed as to plaintiff’s 
reliance on the bill of lading, summary judgment was denied as to 
both plaintiff’s and defendant’s motion. 

CARRIER PUTS DEFENSE IN WRONG CARMACK 
BASKET… 

 
Laing v. Cordi, No. 2:11-CV-566-FTM-29, 2013 WL 5498271 

(M.D. Fla. Oct. 1, 2013) 
 

Plaintiffs alleged that they contacted defendant to arrange 
transportation of personal and household goods from Michigan to 
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Florida. Plaintiffs were informed that the defendant would not 
deliver a trailer until a contract was signed.  Unwilling to accept 
the terms and conditions in that defendant’s contract, plaintiffs 
contacted a competitor to arrange for a trailer to be delivered to 
them.  Following delivery of the trailer, plaintiffs attempted to pay 
the agreed upon deposit but such was refused by the driver.  After 
loading the trailer, plaintiffs learned that the trailer was not 
delivered by the competitor, but rather by the initial defendant.  

The trailer was picked by the co-defendant and plaintiffs 
were not provided with a contract, or bill of lading or a document 
identifying the owner of the trailer or the party moving their 
property. Plaintiffs were eventually informed by the president of 
P&R, that they would never see their property again unless they 
signed its contract. Although the plaintiffs refused to sign the 
contract, the trailer was eventually transported and an agreement 
was reached for plaintiffs to take delivery of their goods.  Plaintiffs 
attempted to tender an agreed upon amount, but refused to sign a 
belated bill of lading or pay any additional costs.  Plaintiffs 
ultimately received their property; however, upon delivery, it was 
discovered most of their household goods and their personal 
property were either missing or destroyed. 

The actual trucker moved for partial summary judgment, to 
limit its liability to $1,590.00, alleging P&R acted as plaintiffs’ 
intermediary and expressly agreed to the terms of a bill of lading 
limiting its liability to no more than $0.10 per pound.  

The court noted that a prima facie case is established under 
the Carmack Amendment upon proof (1) the goods were delivered 
to the carrier in good condition (2) the goods arrived at the 
destination in damaged condition, and (3) a specified amount of 
damages resulted. 

Once a prima facie case is established, the burden shifts to 
the carrier to prove (1) that it was free from negligence, and (2) 
that the damage to the cargo was caused by one of the five 
excusable factors (a) the act of God; (b) the public enemy; (c) the 
act of the shipper himself; (d) public authority; (e) or the inherent 
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vice or nature of the goods. If the carrier cannot meet this burden, 
then liability is established and the inquiry becomes the amount of 
damages. The actual trucker did not contend that it had a written 
agreement with the plaintiffs but asserts that P&R was the 
intermediary of them and that it had a written agreement with P&R 
limiting liability.  

A valid written agreement between a carrier and a 
shipper’s intermediary can be binding on the 
shipper. 

Laing, 2013 WL 5498271 at *3. 

The court noted that limited liability must be effective 
under the Carmack Amendment however, the parties focused on § 
14706(c)(1)(A), but that was the wrong statute, as it contained an 
exception (“other than household goods described in section 
13102(10)(A)”). 

It was undisputed that the items involved in the transaction 
were household goods.  

As none of the parties discussed the facts of the case as 
they applied to § 14706(f), the motion for summary judgment was 
denied.  
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CRUISE LINES PUBLISH PASSENGER BILL OF RIGHTS 

 
Carol Finklehoffe 

Leesfield & Partners, Miami, FL 
 

On May 22, 2013, the Cruise Line International 
Association (CLIA) announced the approval and adoption of the 
Cruise Industry’s Cruise Line Passenger Bill of Rights.  The 
Cruise Line Passenger Bill of Rights was effective immediately for 
U.S. passengers who purchase their cruise in North America on 
CLIA’s North American member cruise lines, regardless of 
itinerary.  

The Cruise Line Passenger Bill of Rights provides: 

1. The right to disembark a docked ship if 
essential provisions such as food, water, 
restroom facilities and access to medical 
care cannot adequately be provided onboard, 
subject only to the Master’s concern for 
passenger safety and security and customs 
and immigration requirements of the port. 
 

2. The right to a full refund for a trip that is 
canceled due to mechanical failures, or a 
partial refund for voyages that are 
terminated early due to those failures. 
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3. The right to have available on board ships 

operating beyond river or coastal waters 
full-time, professional emergency medical 
attention, as needed, until shore side medical 
care becomes available.  
 

4. The right to timely information updates as to 
any adjustments in the itinerary of the ship 
in the event of a mechanical failure or 
emergency, as well as timely updates of the 
status of efforts to address mechanical 
failures.  
 

5. The right to a ship crew that is properly 
trained in emergency and evacuation 
procedures. 
 

6. The right to an emergency power source in 
the case of a main generator failure. 
 

7. The right to transportation to the ship’s 
scheduled port of disembarkation or the 
passenger’s home city in the event a cruise 
is terminated early due to mechanical 
failures.  
 

8. The right to lodging if disembarkation and 
an overnight stay in an unscheduled port are 
required when a cruise is terminated early 
due to mechanical failures. 
 

9. The right to have included on each cruise 
line’s website a toll-free line that can be 
used for questions or information 
concerning any aspect of shipboard 
operations. 
 



17896 
 

 

10. The right to have this Cruise Line Passenger 
Bill of Rights published on each line’s 
website.  
 

As published on the CLIA website, the purpose of the 
Cruise Line Passenger Bill of Rights is to codify many 
longstanding practices of CLIA members, and goes beyond those 
to inform cruise guests of the industry’s commitment to their 
comfort and care.  Furthermore, it is to show the industry’s 
continued commitment to deliver against the high standards it has 
set for itself.   

However, the Cruise Line Passenger Bill of Rights has been 
highly criticized as a marketing ploy meant to deflect bad publicity 
in the wake of a string of disasters starting with the COSTA 
CONCORDIA and the recent CARNIVAL TRIUMPH, where 
passengers were left adrift for days without basic services and 
proper sanitation.   Many argue that the Cruise Line Passenger Bill 
of Rights does nothing to further passenger’s rights, and in fact, 
merely restates services which the cruise lines are already 
obligated to provide under U.S.C.G., classification society and/or 
international regulations. Others even argue that the Cruise Line 
Passenger Bill of Rights actually limits cruise line liability rather 
than providing additional rights and protections to passengers. 

COSTA CONCORDIA Update 
 

Attilio Costabel  
Costabel, P.A., Miami, FL 

 
As the wreck of the CONCORDIA slowly rises from the 

rocks, the U.S. litigation goes in the reverse, slowly floundering on 
the rocks. Little news is available on lawsuits that had been 
brought in New York, Chicago and allegedly California. Those 
brought in Florida went on an outbound trail: all were dismissed 
for forum non conveniens (with just one little twist, below).    

The owners of businesses of the island of Giglio attempted 
a mass tort action in the Southern District of Florida.  At the same 
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time, a large number of passengers from all over the world tried 
likewise. One group filed a mass tort action in the Southern 
District of Florida, and another large group (in the number of 108) 
brought two separate actions in state court, in and for the 11th 
Circuit, Miami-Dade County, Florida against Costa Crociere SpA 
and virtually all the defendants who could possibly be connected 
with the disaster, like Costa's subsidiary in Florida, Costa's parent 
(Carnival), and the architect who had designed the interns of the 
ship. 

Defendants promptly succeeded to have both actions 
removed to federal court on the basis that the two lawsuits had 
been artfully split in order to run clear of CAFA's jurisdictional 
and removal rules (100 plus plaintiffs and aggregate claims of at 
least $5,000,000.00).  While the removed actions were under 
intense motions to dismiss for lack of jurisdiction and forum non 
conveniens, the actions by the Giglio businesses and by the first 
group of passengers were dismissed for forum non conveniens. 
The latter action was dismissed by the same judge who was sitting 
on the removed cases. That sounded like a death knell for the 
removed cases, but the judge finally ruled, granting plaintiffs’ 
motion to remand.  The reason was that CAFA has few 
prohibitions to removal, such as plaintiffs opting for bringing 
separate lawsuits.  The 11th Circuit affirmed, holding that 
Congress had contemplated precisely that situation when CAFA's 
language of exceptions was put into the statute. 

The two cases then returned to the Miami-Dade County 
court and were assigned to two different judges.  One judge issued 
an interesting ruling (the twist mentioned above) holding that the 
actions by the non-American passengers had to be dismissed for 
forum non conveniens, while those brought by the American 
passengers had to stay in the Florida court as forum non 
conveniens would not apply to them. The other judge, instead, 
ruled that forum non conveniens applies to American and non-
American passengers alike, and dismissed all claims for forum non 
conveniens.  Both judgments are presently under appeal with the 
Florida 3rd DCA. 
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On the "Eastern Front," little or nothing new.  Litigation 
seems to be concentrated in the criminal proceedings that is still 
unfolding against Captain Schettino, all other possible defendants 
having obtained a plea bargain, thus eliminating a good deal of 
possible embarrassing discovery.  It is not given to know for sure 
the number of plaintiffs in the criminal action, and I have no 
knowledge of civil actions other than four already pending. 

Most recently, Captain Schettino has attempted to blame a 
helmsman who was steering the ship as the cause of the accident.  
The Associated Press has reported that Captain Schettino claims 
that slow reaction time and poor execution of a corrective 
maneuver he had ordered the helmsman to perform caused the ship 
to strike the reef.  According to a Reuters report, Captain Schettino 
is also claiming that emergency generators failed during the 
disaster, and prevented elevators from working.  His legal team 
also wants to conduct further investigation into why certain 
redundant safety measures, such as the watertight compartments in 
the hull, failed to work.  The court has approved a request for 
further expert examination of the vessel.  

Salvage efforts are now underway.  The wreck is now 
resting on the underwater platforms and many factors will 
determine the next step.  If the starboard side of the ship is found 
strong enough to withstand the stress of the additional sponsons, if 
the weather helps, and so on, the ship may be refloated within the 
spring of next year.  Otherwise, plans are in the works for 
dismantling the ship on the spot, a solution that worries 
environmentalists. 

THE CRUISE LINE PASSENGERS’ RIGHTS AND 
REMEDIES: 

2013 On Line Version 

Thomas A. Dickerson, Associate Justice, Appellate Division, 
Second Department, New York. 
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On June 10, 2013, Justice Thomas A. Dickerson published 
The Cruise Line Passengers Rights and Remedies: 2013 Online 
Version*.  This is a comprehensive overview of the latest 
developments in the cruise line industry.  It covers all topics from 
the recent cruise ship disasters, the Cruise Vessel Security and 
Safety Act, and all aspects of passenger litigation. 

The Cruise Line Passengers’ Rights and Remedies: 2013 is 
authoritative and an excellent research tool.  A complete copy has 
been posted to the Passenger and Cruise Line Committee website.  
All members are encouraged to check it out.  

*This paper is subject to changes and editing and has been 
selected by Tulane Maritime Law Journal for publication. 

CASE LAW UPDATE 
 
Discovery 
 
Brunner v. Holland Am. Line, Inc. No. C11-2118-RSM, 2013 WL 

594288 (W.D. Wash. Feb, 15, 2013) 
 

The cruise line was required to produce its complete 
passenger manifest including names, addresses, and phone 
numbers of all passengers who were aboard the vessel at the time 
of the plaintiff’s accident.  The plaintiff’s need to locate witnesses 
to corroborate the details of her fall was sufficient justification to 
require the production.  The court determined that the production 
of the information would not violate the cruise line’s internal 
privacy policy, nor would it cause the cruise line to lose goodwill 
or future business.  The production request would not create a 
significant burden on the cruise line since information is 
maintained electronically.  

Sorrels v. NCL (Bahamas) Ltd., No. 13-21413-CIV, 2013 WL 
3838091 (S.D. Fla. July 24, 2013) 

 
Plaintiff sought information and documentation involving 

passengers who have slipped and fallen due to the accumulation of 
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water or another liquid on the teak wood flooring which was in the 
area where the plaintiff fell or other public areas on the vessel, for 
the three-year period prior, and one year after the subject accident.  
The court rejected the argument that the scope was limited only to 
the area where the plaintiff fell.  The request was not unreasonably 
burdensome and the time period was reasonable.  

Taylor v. Carnival Corp., No. 12-22556-CIV, 2013 WL 4157520 
(S.D. Fla. Aug. 14, 2013) 

 
The cruise line is required to produce a corporate 

representative for deposition who is aware of all facts and 
circumstances known to Carnival regarding each of the disclosed 
substantially similar accidents. 

Sorrels v. NCL (Bahamas) Ltd., 291 F.R.D. 682 (S.D. Fla. 2013) 
 

The cruise line was required to produce photographs taken 
of the incident scene taken by the security officer approximately 35 
minutes after the plaintiff’s accident.  The court ruled that even if 
the pictures constituted work-product, the plaintiff met her burden 
of substantial need and inability to obtain the substantial equivalent 
by other means.  The court rejected the cruise line’s argument that 
the plaintiff could depose others, rely on security footage, and/or 
take current photographs to obtain the substantial equivalent.  

Sorrels v. NCL (Bahamas) Ltd., No. 13-21413-CIV, 2013 WL 
4781759 (S.D. Fla. Sept. 9, 2013) 

 
The plaintiff’s vessel inspection was not limited only to the 

exact area where her accident occurred. Plaintiff was permitted to 
inspect, photograph, and test, if necessary, the other areas of the 
teak deck were the cruise line identified that other prior accidents 
had occurred.   The defendant and its expert may attend and 
observe the subject inspection from a reasonable distance.  
Defendant would not be allowed to videotape or photograph the 
plaintiff’s vessel inspection with her expert.  

Pleading Requirements to State a Cause of Action 
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McLean v. Carnival Corp., No. 12-24295-CIV, 2013 WL 1024257  

(S.D. Fla. March 14, 2013) 
 

The court would not strike the alleged breaches in a line-
item fashion of the plaintiff’s single negligent count complaint.  
The plaintiff had alleged sufficient facts which allowed the court to 
draw a reasonable inference that the ship operator is liable for the 
misconduct alleged.  It is unnecessary for the plaintiff properly to 
allege every theory of her single negligence claim as it is an 
unnecessarily exacting burden at the dismissal stage in the 
litigation. 

Caldwell v. Carnival Corp., 944 F. Supp. 2d 1219 (S.D. Fla. 2013) 
 

Where the plaintiff has sufficiently plead facts on at least 
one of her theories of liability to allege a facially plausible 
negligence claim, it is unnecessary for the court to consider the 
defendant’s additional challenges to the numerous other theories of 
negligence proposed under the complaint’s single negligence 
count.  Even though certain of the alleged breaches of the cruise 
line’s duty of reasonable care may not adequately state a 
negligence claim, the court will not strike the alleged breaches in a 
line-item fashion as the defendant requests.  Relying on McLean v. 
Carnival Corp., No. 12-24295, 2013 WL 1024257 (S.D. Fla. 
March 14, 2013) the court refused to strike the alleged breaches in 
a line item fashion.  

Notice of a Dangerous Condition 
 

Cohen v. Carnival Corp., 945 F. Supp. 2d 1351 (S.D. Fla. 2013) 
 

Summary judgment granted where there was no evidence 
that the cruise line had actual or constructive notice of the alleged 
risk creating problem. There was no evidence of any prior accident 
reports, passenger comments reviews or forms or reports from 
safety inspections that would alert the cruise line of a potential 
problem.   There was no evidence to show that there were any 
warning signs, before or at the time of the plaintiff’s fall, which 
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could have been used to establish notice.   The mere placement of a 
warning sign at the end of a gangplank by the photographer did not 
establish that the cruise line had actual notice of a risk or 
dangerous condition created by the steps, gangplank or 
disembarkation procedure.  

Fisher v. Carnival Corp., No. 11-22316-CIV  
(S.D. Fla. June 4, 2013) 

 
The mere creation or maintenance of a defect was 

insufficient to establish liability.  The plaintiff failed to establish 
that the cruise line knew or should have known that the steam 
room was unsafe absent a handrail.  There was no evidence that 
accidents similar to the plaintiff’s occurred with enough frequency 
to impute constructive notice of a dangerous condition to 
defendant.   In order to establish negligent design of the restroom, 
the plaintiff was required to show evidence that cruise line had 
some say or participation in the design decisions.  

Ingram-Wargo v. NCL (Bahamas) LTD., No. 12-23344-CIV  
(S.D. Fla. Oct, 4, 2013) 

 
Taking all inferences in favor of the non-moving party, a 

genuine issue of material fact existed as to whether the cruise line 
created a dangerous condition.  Plaintiff testified that after she fell 
her shorts were wet which creates an inference that the floor was 
wet.  Husband testified that emcee carried an overflowing drink in 
the area where the plaintiff fell and wiped his hands, and the emcee 
testified if he spilled a drink he would feel it on his fingers which 
leads to the conclusion that the emcee’s hands got wet while 
carrying the drink as a result of drink dripping or spilling.  

Lundquist v. Celebration Cruise Operator, Inc., No. 12-60655-CIV  
(S.D. Fla. June 11, 2013) 

 
Summary judgment was granted where plaintiff did not 

produce any evidence of any latent or hidden qualities of the floor 
surfacing that would create an unreasonably dangerous condition 
that plaintiff could not have appreciated in his ordinary diligence 
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or observations.  Plaintiff based his claim on the fact that the floor, 
when exiting the shower, was more slippery than he had reason to 
believe.  Court found that slickness of a floor cannot, by itself, 
constitute negligence.  

Standard of Care 
 
Carroll v. Carnival Corp., No. 11-23372-CIV, 2013 WL 1857115 

(S.D. Fla. May 2, 2013) 
 

The plaintiff alleged that because the ship operator had 
knowledge of her physical disability after the first accident, the 
cruise line had a duty to provide her with a higher degree than the 
reasonable standard of care as it related to the second accident.  
The court ruled that a carrier with knowledge of a passenger’s 
injury does not somehow become subject to a new and heightened 
standard of care.  Whether a carrier is negligent or not depends on 
if it acted reasonably under the fact-driven circumstances of each 
case.  The rule remains as the reasonable care standard, the 
specifics of which vary with the facts of each particular case.  

Jury Trial 
 

Baughan v. Royal Caribbean Cruises Ltd., 944 F. Supp. 2d 1216 
(S.D. Fla. 2013) 

 
A Canadian cruise ship passenger was not entitled to a jury 

trial in its civil admiralty action brought in the United States 
District Court for the Southern District of Florida, against a cruise 
ship operator and shore excursion operator, for personal injuries 
allegedly sustained in the Virgin Islands.  The plaintiff elected to 
file suit under the court’s admiralty jurisdiction, but could have 
brought a federal diversity action against the operator in the Virgin 
Islands, or in state court in tort.  There was no diversity jurisdiction 
in the action, and the ticket’s forum selection clause did not require 
passenger to file suit against the tour operators in the Southern 
District of Florida.   

Arbitrations 
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Segersbol v. Celebration Cruise Operator, Inc., No. 13-60644-

CIV, 2013 WL 1975690 (S.D. Fla. May 13, 2013) 
 

The court denied the crewmember’s challenge that an 
agreement in writing did not exist between the parties compelling 
arbitration.  In determining whether the arbitration clause was an 
“agreement in writing” within the meaning of the New York 
Convention, the court looks to the totality of the document, which 
in this instance consisted of seven pages: the agreement (pages 1-
6) and the clause (page 7).  The court noted that all were executed 
on the same day, and the plain reading of the clause included itself 
as part of the overall agreement.  The court further ruled that the 
signature of an agent is sufficient to bind the principal under the 
meaning of the Convention. 

Smith-Varga v. Royal Caribbean Cruises Ltd., 2013 AMC 2534, 
2013 WL 3119471 (M.D. Fla. 2013) 

 
A motion to compel arbitration was denied and the case 

remanded to state court where the cruise line failed to establish the 
jurisdictional prerequisites: “a party to the agreement must not be 
an American citizen or the commercial relationship must have 
some reasonable relation with one or more foreign states.”  A 
foreign connection is not established merely because the vessel has 
a Bahamian flag, calls on foreign ports, or travels on the high seas.  
The designation of foreign arbitration sites and choice of law 
provisions created by the parties by themselves do not establish a 
foreign connection.  The court noted that the employment 
agreement had no reference to a foreign state, the relationship 
between the seaman and the cruise line involved no property 
located abroad, envisaged no significant performance or 
enforcement abroad, and had no reasonable relationship with one 
or more foreign states.  

Quiroz v. MSC Mediterranean Shipping Co., 522 F. App’x 655 
(11th Cir. 2013) 
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The circuit court had jurisdiction to hear an appeal of a district 
court’s order granting of a motion to compel arbitration.  Once the 
lower court administratively closed the file it had nothing left to do 
but execute judgment, thus making it a final order.  The court has a 
limited inquiry as to the existence of the four prerequisites to 
enforce arbitration under the New York Convention.  The court 
only looks to see if there is an agreement in writing.  It does not 
consider whether the agreement is validly formed in compliance 
with the seaman’s convention, maritime labor convention or 
Panamanian law, nor does the court look to see if there was “notice 
or knowledgeable consent.”  

Montero v. Carnival Corp., 523 F. App’x 623 (11th Cir. 2013) 
 

A district court’s order directing that arbitration proceed 
and dismissing (or administratively closing) a plaintiff’s claim, 
with or without prejudice, is a final decision and immediately 
appealable.  The arbitration clause is a seafarer’s agreement and 
still valid even after the termination of the agreement.  But for the 
crewmember’s service on the vessel, his claims would not have 
been viable.  

Maintenance and Cure 
 

Boudreaux v. Transocean Deepwater, Inc., 721 F.3d 723, 2013 
AMC 723 (5th Cir. 2013) 

 
If an employer finds a causal link between a seaman’s 

present injury and a concealed preexisting disability, it can bring 
suit under the McCorpen v. Cen. Gulf Steamship Co., 396 F. 2d 
547, 1147, 1968 AMC 1147 (5th Cir. 1968) doctrine, and terminate 
the obligation to pay, even if the seaman’s on the job accident (and 
employer’s negligence) contributed to the injury.  To the extent the 
employer has already paid benefits, it is entitled to recoup them 
when there are damages to offset.  The employer may not bring an 
independent suit seeking affirmative recovery. 

Seaman’s Wage Act 
 



17906 
 

 

Wallace v. NCL (Bahamas) Ltd., 733 F.3d 1093, 2013 AMC 2705 
(11th Cir. 2013) 

 
NCL violated the Seaman’s Wage Act by assigning 

seafarers an amount of work that could not be completed without 
seafarers using some of their wages to pay for helpers, and in turn, 
not compensating them in a manner that accounted for the 
payments they were required to make to their helpers.  Seafarers 
were not, however, entitled to penalty wages.  Withholding without 
sufficient cause must mean more than a valid defense to a wage 
claim.  There must be a willful, unreasonable and arbitrary attitude 
upon the part of the shipowner in refusing to pay earned wages to 
the seaman.  Here, the cruise line paid wages for the time the 
seafarers worked and some seafarers were able to complete the 
work without hiring helpers.   

Forum Non Conveniens 
 

Cortez v. Palace Resorts, Inc., (Fla. 2013) 
 

In cases involving a non-Florida plaintiff, except where the 
plaintiff is from another country, the presumption in favor of the 
plaintiff’s initial choice of Florida forum is always entitled to great 
deference in the context of forum non conveniens analysis.  Before 
denying a United States citizen access to courts of this country, the 
reviewing court must require positive evidence of unusually 
extreme circumstances and should be thoroughly convinced that 
material injustice is manifest.  A United States citizen should not 
be forced to litigate a claim in a foreign country absent strong 
countervailing interests.  Florida has an interest in permitting a 
United States citizen to maintain an action against United States 
corporations in a United States forum – especially where the 
lawsuit’s connection to Florida justifies Florida’s commitment of 
judicial time and resources to the case. 

Gayle v. Princess Cruise Lines, Ltd., No. CV 11-457-GHK-
(PJWx) (C.D. Cal. January 10, 2013) 
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California court did not have general or specific jurisdiction 
over ship doctor for alleged negligent medical treatment.  Applying 
California’s long arm statute, the plaintiff could not make a prima 
facie showing that the doctor purposefully directed his alleged 
tortious conduct at California.  The plaintiff was not a California 
resident, the alleged tortious conduct occurred in international 
waters, and the cruise departed from Florida.  The plaintiff could 
not use the forum selection clause in his passenger ticket contract 
to bring suit in California of the ship doctor.  The doctor was not a 
party to the contract between cruise line and passenger.  The 
doctor’s conduct was not so closely related to contractual 
relationship between the cruise line and passenger to extend the 
forum selection clause to the doctor’s actions.   The doctor’s 
treatment was at best an incidental relationship to the contract 
between the cruise line and the plaintiff, and the tort claims against 
him were not tied to the plaintiff’s claims with Princess nor do the 
claims against the doctor depend on the passenger contract.  

Waivers 
 

In re Royal Caribbean Cruises, Ltd., 2013 AMC 708, 2013 WL 
425837 (S.D. Fla. 2013) 

 
The court held that the liability waiver executed by the 

plaintiff prior to participating in the jet ski excursion was not 
enforceable to exonerate the cruise line from its own liability.  The 
language of 46 U.S.C. §30509 is broad and unqualified.  The 
application of 46 U.S.C. §30509 is not limited to circumstances 
where the common carrier is performing actual responsibilities of a 
common carrier (transporting passengers).  The statute applies 
even when the cruise line is providing recreational activities.   

Shore Excursions 
 
Perry v. HAL Antillen NV, No. C12-0850JLR, 2013 WL 2099499  

(W.D. Wash. May 14, 2013) 
 

The plaintiff was an intended beneficiary under the contract 
between the cruise line and the tour operator.  The tour operator 
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could not perform its promises under the contract without directly 
benefitting the plaintiff by providing required liability insurance 
and insuring that its contractors did too. 

It is a question of fact for the jury to determine whether the 
tour operator breached its obligations under the contract with the 
cruise line in failing to return the plaintiff safely to the ship, and in 
failing to notify the cruise line of its subcontractor and 
subcontractor’s insurance. 

There was no joint venture relationship between the cruise 
line and tour operator as all the required elements were not shown.   
The contract stated that the tour operator was an independent 
contractor.  There was no evidence of affiliation or ownership 
interest by the cruise line in the tour operator or its management, 
assets, finances or excursion operations.  The cruise lines receiving 
of compensation from the gross sales of the tour tickets did not 
constitute sharing the profit and losses, and plaintiff offered no 
response or opposition to this evidence.   

Plaintiff failed to put forth evidence to establish a negligent 
misrepresentation claim against the cruise line as to its general 
comments concerning safety of shore excursions or that the cruise 
line knew or should have known that the tour operator was unsafe.  
There was, however, an issue of fact as to whether the cruise line 
was misleading with respect to who and what entity would be 
providing the ground transportation or what entity would be 
providing the excursion itself.  

The cruise line could not be held liable on the basis that it 
knew or should have known that the tour was not being operated 
safely based upon the evidence presented in the case.  However, 
there was a question of fact as to whether the cruise line breached 
its duty of care when it saw that the tour operator was using 
undisclosed subcontractors and failed to follow-up on whether 
proper insurance was maintained.  There were “red flags” and the 
cruise line should have followed up to determine if undisclosed 
subcontractors were being used and whether they were properly 
insured as required by the contract with the tour operator.    



17909 
 

 

Meyer v. Carnival Corp., 938 F. Supp. 2d 1251 (S.D. Fla. 2013) 
 

The court held that the language in the cruise ticket contract 
and shore excursion ticket were sufficient to put the plaintiff on 
notice that the cruise line shall not be liable for services performed 
by independent contractors.  As such, there was no liability under 
the theory of agency since it had validly disclaimed liability for the 
accident based on the contractual language.  Language in the ticket 
contract that the cruise line would act as the agent for the 
passenger did not create a non-delegable duty so that negligence 
performed by Carnival’s independent contractor must be imputed 
to it.  Because the language of the contract between the tour 
operator and the cruise line was clear that it did not intend to 
engage in a joint venture, the plaintiff was unable to meet the 
necessary factors requisite to the creation of a joint venture.  

The cruise line could, however, be held liable under the 
theory of direct negligence in the retention and overseeing of the 
tour operator.  Further, the cruise line could be held liable for 
fraudulent misrepresentation when it asserted it handpicked 
insured shore excursion provider, when in fact the excursion had 
been subcontracted to another entity. 

The court found that the plaintiff was an intended 
beneficiary under the contract between the tour operator and the 
cruise line.  The court reasoned that a jury could reasonably 
determine that the agreement contemplates a situation in which an 
injured plaintiff would bring suit against the cruise line and in such 
case, the tour operator would indemnify the cruise line.  This 
would surely benefit the plaintiff.  

Borrowed Servant Doctrine 
 
Le Tran v. Celebrity Cruises, Inc., No. 12-24017–CIV, 2013 WL 

2285546 (S.D. Fla. May 23, 2013) 
 

An employee of concessionaire failed to present sufficient 
evidence to establish that she was a borrowed servant to hold the 
cruise line liable for Jones Act negligence, unseaworthiness, failure 
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to provide maintenance and cure, and failure to treat. The mere 
unsupported legal conclusion that the crewmember was employed 
by the cruise line as a seaman and was a member of the crew was 
insufficient.  The crewmember failed to allege facts regarding her 
status of employment with the cruise line or any facts to describe 
the degree of putative control the cruise line had over her.   

Emotional Distress Damages 
 
Tello v. Royal Caribbean Cruises, Ltd., 939 F. Supp. 2d 1269 (S.D. 

Fla. 2013) 
 

Plaintiff failed to state a cause of action for negligent 
infliction of emotional distress.  The allegedly tortious conduct – 
i.e., a captain’s communication to plaintiff that her son had 
committed suicide – involved no physical impact to her.  To 
sustain a claim she complained of mental distress must be 
manifested by physical injury, the plaintiff must be “involved” in 
the incident by seeing, hearing, or arriving on the scene as the 
traumatizing events occurs, and the plaintiff must suffer the mental 
distress and accompanying physical impairments within a short 
time of the incident.  

Plaintiff also failed to state a claim for intentional infliction 
of emotional distress.  The court must evaluate the conduct 
objectively and one cannot say that the captain’s allegedly tortious 
conduct – i.e., informing the plaintiff that her son committed 
suicide – was “so outrageous in character, and so extreme in 
degree, as to go beyond all possible bounds of decency.”  Tello, 
939 F. Supp. 2d at 1277.  There was no indication nor reasonable 
inference, that the ship’s captain knew of the plaintiff’s religious 
faith nor that his characterizing the death as a suicide with the 
intention of causing plaintiff extra emotional suffering.  

Liability for Shipboard Medical Staff 
 

Franza v. Royal Carribean Cruises, Ltd., 948 F. Supp. 2d 1327 
(S.D. Fla. 2013) 
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A passenger fell and struck his head while attempting to get 
onto a trolley at or near the dock.  He sought medical care at the 
ship’s infirmary and subsequently died.  Estate sought to hold the 
cruise line liable for the alleged medical negligence of the ship’s 
medical personnel. 

Federal maritime law governs the substantive claim where 
the alleged tort occurred at a scheduled port-of-call.  In granting 
the motion to dismiss, the court held that the carrier owes a duty to 
exercise reasonable care to furnish aid and assistance as ordinarily 
prudent persons would render under similar circumstances, but it 
owes no duty to maintain a doctor on board the vessel for the 
benefit and convenience of passengers.  Further, the carrier owed 
no duty to train shipboard medical staff nor provide medical 
transportation or medical equipment.  Furthermore, the carrier is 
not required to promulgate or enforce particular medical directives 
regarding patient care, and it is thus not negligent if it fails to do 
so.  Lastly, the cruise line cannot be held liable for the actions of 
the ship’s doctor under the theory of apparent agency. 

Over Service of Alcohol 
 

Tello v. Royal Caribbean Cruises, Ltd., 946 F. Supp. 2d 1340 (S.D. 
Fla. 2013) 

 
The cruise line can be held vicariously liable under the 

principle of respondeat superior for damages and injuries to the 
extent that crewmembers may have been negligent in over-serving, 
failing to assist, failing to monitor, failing to safe guard, and failing 
promptly to search for decedent’s son who had become intoxicated 
and fell overboard.   Such allegations are also sufficient to state a 
cause of action for negligence under DOHSA since Royal 
Caribbean’s acts or omissions precipitated decedent’s death.  

Sanctions 
 

Vasquez v. Princess Cruise Line, No. 12-22022 CIV (S.D. Fla. 
September 9, 2013) 
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Sanctions were recommended by the magistrate for 
discovery abuses by the plaintiff and his counsel.  The plaintiff and 
his counsel had not been forthcoming as to why rescue videos were 
not previously produced, evaded authenticating the videos in 
response to request for admissions and raised various discovery 
objections that were unjustified.  Plaintiff and his counsel appeared 
to have concealed information contained in plaintiff’s sworn 
declarations to a Panamanian court and have not adequately 
explained how the plaintiff changed his testimony and became 
more certain about the timing of particular events.   

Recent Trial Results 
 

J.G. v. Carnival Corp., No. 12-CV-21089-RSR (S.D. Fla. March 
18, 2013) 

 
The plaintiff alleged that she was subjected to an 

unreasonable search of her cabin and her body after she was 
observed with illegal drugs by vessel security.   The plaintiff 
claimed that Carnival security officers forced her to remove her 
clothing and performed a visual cavity search.  The plaintiff was 
subsequently arrested by law enforcement in the Bahamas for 
possession of an illegal substance.  During cross-examination the 
plaintiff admitted that she voluntarily exposed herself to the 
security officers in a misguided effort to prove that she did not 
have any more drugs.  Following a five-day trial, the jury found in 
favor of Carnival on all counts and entered a defense verdict.  

Fernandes v. Celebrity Cruises, No. 11-20930-CA 
(11th Jud. Cir. Ct. of Fla. September 13, 2013) 

 
An assistant stateroom attendant was awarded $2.5 million 

when he was attacked by a fellow crewmember while attempting to 
obtain cabin towels from the linen keeper.  Plaintiff argued that the 
defendant created a hostile work environment by failing to have 
enough linens, which caused crewmembers to compete for the 
limited linens they required to complete their job duties.   A pre-
trial sanction struck Celebrity’s pleadings and the matter was tried 
on damages only.  The jury awarded $1.75 million in 
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compensatory damages and an additional $750,000 for medical 
expenses and lost wages. 
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EMISSIONS CONTROL AREA/AIR EMISSIONS 
 
US EPA – shipbuilder cited for clean air violations  
 

The United States Environmental Protection 
Agency (EPA) issued a news release stating that a 
Rhode Island shipbuilder has agreed to pay a 
$24,000 penalty and spend at least $230,000 on a 
clean air project to resolve EPA claims that its 
facility violated both federal and state clean air 
regulations. (5/10/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

EPA & USCG – emissions agreement with Carnival  

The Environmental Protection Agency (EPA) 
issued a news release stating that it and the US 
Coast Guard have reached an agreement in principle 
with Carnival Corporation (Carnival) in which 
Carnival will develop advanced air emission control 
technology to be used on up to 32 ships over the 
next three years in the North American and US 
Caribbean Emissions Control Areas (ECAs). 
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This agreement resolves a dispute over the EPA’s 
implementation of the ECA, where the EPA 
originally required marine vessels traveling in these 
areas to buy and use costly low-sulfur fuel.  
Carnival is the most recent of several shipping 
companies, including other cruise lines, that plans 
to use flexibility in the standard to support the 
development of advanced pollution control 
technology. EPA supports the initiative taken by 
Carnival and other marine companies to develop 
advanced emissions control technologies to comply 
with the ECA requirements, including SOx 
scrubbers or the use of liquefied natural gas (LNG). 
(9/5/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

Alaska – increased costs imposed by ECAs  

Earlier, Alaska filed suit against the federal 
government, citing the fact that the government 
never obtained the consent of Congress to support 
the international treaty amendment that created the 
North American Emissions Control Area (ECA). 
The state contends the EPA failed to use sound 
scientific or environmental evidence when 
including Alaska in the ECA. On September 6, the 
State of Alaska issued a press release stating that 
Governor Parnell remains concerned about the 
increased costs imposed on ship operators by the 
Environmental Protection Agency’s implementation 
of ECAs. He noted, though, that the EPA recently 
approved the use by Carnival of an alternative 
compliance technology. (9/6/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

Court – North American ECA upheld  
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The US District Court for the District of Alaska granted the 
motions filed by the federal government to dismiss the complaint 
filed by the State of Alaska and others challenging federal 
enforcement of the low-sulfur fuel requirements for marine vessels 
operating in certain Alaska coastal waters. Following adoption of 
the North American Emissions Control Area (NA ECA) by the 
IMO, the United States Environmental Protection Agency (EPA) 
promulgated regulations implementing the NA ECA provisions for 
most US waters out to 200 nautical miles offshore. The State of 
Alaska filed suit, contending that acceptance of the IMO 
Resolution by the US violated the Administrative Procedure Act 
(APA); that enforcement of the NA ECA provisions violated the 
Treaty Clause and separation of powers; and that application of the 
NA ECA regulations to foreign vessels exceeded the EPA’s 
authority. The court rejected all of these contentions, finding that 
the Senate had specifically approved the MARPOL Convention 
and that Congress had adopted specific legislation to implement 
the air emissions provisions of the MARPOL Convention. Alaska 
v. Kerry, 12-cv-142, 2013 WL 5269760 (D. Alaska 2013) 
(9/17/13).  
(Dennis L. Bryant, Bryant’s Maritime Blog) 

Caribbean Sea – US ECA effective 1 January 2014  

The United States Caribbean Sea Emission Control 
Area (USCS ECA) under MARPOL Annex VI 
entered into effect on 1 January 2014. The North 
American ECA entered into force on 1 January 
2013, but enforcement has been delayed for one 
year in accordance with usual procedures. The ECA 
applies to waters surrounding Puerto Rico and the 
US Virgin Islands.   

(Dennis L. Bryant, Bryant’s Maritime Blog) 

California – ship operators fined for fuel violations  

The California Air Resources Board (CARB) issued 
a news release stating that it fined three foreign ship 
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operators a combined $440,250 for failure to 
comply with the low-sulfur marine distillate fuel 
requirement while their ships were operating in 
Regulated California Waters. Hoegh Autoliners 
Shipping AS was fined $299,500 for multiple 
violations. N.C.N. Corporation Panama was fined 
$87,750. Twin Phoenix Shipping S.A. was fined 
$53,000. These appear to be the first imposed for 
non-compliance with California’s ocean-giong ship 
fuel rule, which asserts authority out to 24 nautical 
miles offshore.  (8/12/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

California – reduced fuel sulfur content  

The California Air Resources Board (CARB) issued 
a notice advising owners and operators of ocean-
going ships calling at California ports of upcoming 
requirements for fuel sulfur and other operational 
requirements when the vessels are within 24 
nautical miles of the California baseline. This notice 
includes some answers to commonly asked 
questions. Effective 1 January 2014, the sulfur 
content limit for both marine gas oil (DMA) and 
marine diesel oil (DMB) must be at or below 0.1% 
sulfur. Marine Notice 2013-1 (11/21/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

EU – alternative fuels infrastructure  

The Council of the European Union (EU) issued a 
press release stating that agreement has been 
reached on a general approach on a proposal aimed 
at building up minimum infrastructure for 
alternative fuels across the EU. Among other things, 
the agreement calls for Member states to set targets 



17918 
 

 

for liquefied natural gas (LNG) filling stations at 
maritime and inland ports. (12/5/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

BALLAST WATER 

USCG – updated AMS for ballast water treatment  

The US Coast Guard has completed its review of an 
Alternate Management System (AMS) application 
submitted by SunRui Marine Equipment 
Engineering Company, Ltd and has accepted 
additional SunRui ballast water treatment systems 
into the AMS program. The Coast Guard issued an 
updated list of approved Alternate Management 
Systems for Ballast Water Treatment. (5/1/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

USCG – AMS acceptance letters  

The US Coast Guard has posted the Alternate 
Management System (AMS) acceptance letters for 
ballast water management systems (BWMSs). 
Unfortunately (my personal view), the acceptance 
letters are posted on the Homeport web site. Here is 
a method for getting to the letters: (1) click on 
Environmental Mission link ; (2) click on “FAQs” 
under “Alternate Management Systems” in the 
center column of the page: and (3) locate the 
acceptance letter or letters of interest. (5/30/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

USCG – proposal re BWM reporting  

The US Coast Guard proposes to amend its existing 
ballast water management (BWM) reporting and 
recordkeeping requirements. Under the proposal, 
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vessels with ballast tanks operating exclusively 
within one Captain of the Port (COTP) Zone would 
submit an annual report on their BWM practices. 
Also, the current ballast water report form would be 
updated to include only data that is essential to 
understanding and analyzing BWM practices. 
Comments on the proposal should be submitted by 
5 August. 78 Fed. Reg. 33774 (6/5/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

USCG – LOA re BWMS evaluation  

The US Coast Guard issued a Letter of Acceptance 
(LOA) to Det Norske Veritas (DNV) for evaluation, 
inspection, and testing of ballast water management 
systems (BWMSs). (6/11/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

USCG – AMS BWTS list updated  

The US Coast Guard updated its list of ballast water 
treatment systems (BWTS) accepted into its 
Alternative Management System (AMS) to reflect 
the addition of the HiBallast system and the 
HiBallast-EX system, both manufactured by 
Hyundai Heavy Industries. (6/24/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

USCG – AMS BWTS list updated  

The US Coast Guard updated its list of ballast water 
treatment systems (BWTS) accepted into its 
Alternative Management System (AMS) to reflect 
the addition of the Optimarin Ballast System ballast 
water treatment system (BWTS). (6/27/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 
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California – SLC recommends delay in BWT standards  

The California State Lands Commission (SLC) 
posted its 148-page report entitled “2013 
Assessment of the Efficacy, Availability, and 
Environmental Impacts of Ballast Water Treatment 
Systems for Use in California Waters”. The report 
concludes that no shipboard ballast water treatment 
systems are currently available to meet all of 
California’s performance standards for the 
discharge of ballast water. The report then states: 
“In light of the lack of currently available options 
for discharging vessel’s to comply with California’s 
performance standards for the discharge of ballast 
water, the Commission recommends that the 
California Legislature amend Public Resources 
Code section 71205.3 to delay implementation of 
the standards until such time that technologies can 
be deemed available to meet the standards.” 
(6/28/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

USCG – extension of BWM implementation schedule  

The US Coast Guard issued a policy letter providing 
information and guidance to vessel owners and 
operators on how to prepare and submit to the Coast 
Guard a request for an extension of time to 
implement ballast water management (BWM) 
discharge standards. Such an extension may be 
granted if the owner or operator provides 
documentation showing that despite all efforts to 
meet those requirements compliance by the date 
stipulated in the implementation schedule is not 
possible for the subject vessel. CG-OES Policy 
Letter 13-01 (9/25/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 
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California – BWTS implementation delayed  

The State of California has adopted Senate Bill No. 
814, which, among other things, extends for two 
years the compliance dates for ballast water 
management regulations requiring the owner or 
operator of an ocean-going ship arriving at a 
California port to have on board a ballast water 
treatment system meeting certain standards. 
(10/8/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

IMO – BWTS test standardization  

The IMO issued a news release stating that a new 
formal group of organizations involved in testing for 
the certification of ballast water treatment systems 
(BWTSs) has been established to facilitate increased 
standardization and harmonization of test procedures 
and information exchange. The GloBal TestNet aims 
to achieve greater levels of standardization, 
transparency, and openness in the process of 
technology approvals and thus raise the standards of 
quality control and quality assurance in what can be 
a complex testing process. This development is 
expected to contribute to the ratification and 
implementation of the Ballast Water Convention, 
which has, to date, be ratified by 38 Parties, 
representing 30.38% of world merchant shipping 
tonnage. It will enter into force twelve months after 
ratification by at least 30 States, representing 35% of 
world merchant shipping tonnage. (10/22/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

USCG – ballast water treatment on Great Lakes  
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The US Coast Guard released its two-volume report 
entitled “Ballast Water Treatment, US Great Lakes 
Bulk Carrier Engineering and Cost Study”. The 
study seeks to (1) investigate the design and ballast 
water management (BWM) practices of US flag 
vessels operating solely within the Great Lakes; (2) 
assess the potential for these vessels to install and 
operate ballast water management systems to kill or 
remove living organisms; and (3) develop 
generalized, installation design and cost estimations, 
including a land-based alternative to shipboard 
ballast water treatment. Volume I: Present 
Conditions (96 pages) identifies ballast water 
practices as related to trading patterns, including an 
analysis of ballast discharge information with respect 
to vessel size and type, using information from 
calendar year 2010. The study selects five vessels 
that best represent the “full range” of US. flag Laker 
trade. In Volume II: Analysis of On-Board 
Treatment Methods, Alternative Ballast Water 
Management Practices, and Implementation Costs 
(242 pages) the study examines the costs to outfit 
and operate four of the five vessels with installed 
ballast water treatment systems, and also investigate 
cost associated with treating ballast water ashore. 
Importantly, this study does not assess the ability of 
any ballast water management system or practice to 
kill or remove organisms in ships’ ballast water. 
(12/4/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

USCG – BWMSs using UV radiation  

The US Coast Guard issued a notice regarding its 
consideration of ballast water management systems 
(BWMSs) using ultraviolet (UV) radiation as a 
disinfection process. Although the current BWMS 
approval process does not address systems utilizing 
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UV radiation, the approval process does allow for 
consideration of proposed alternative approaches. In 
addition, a UV technical panel is actively engaged 
in consideration of such processes. (12/13/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

VESSEL RESPONSE PLAN 

USCG – VRP updates  

The US Coast Guard issued a reminder that vessel 
owners and operators submitting the required 
salvage and marine firefighting (SMFF) regulatory 
updates to their vessel response plans (VRPs) must 
reference the most recent version of their response 
providers’ SMFF core geographic specific 
appendices (GSAs)that is on file with the Coast 
Guard. The current SMFF core GSAs that have 
been conditionally accepted by the Coast Guard are: 
(1) Donjon-Smit LLC – Revision 2012-9 
(11/27/2012); (2) Marine Response Alliance LLC – 
Revision 11 (10/01/2012); (3) Resolve Salvage and 
Fire (Americas), Inc. – Revision 7.4 (08/01/2012); 
(4) Svitzer Salvage Americas, Inc. – Revision 2 
(01/30/2013); and (5) T&T Salvage LLC – Revision 
10 (11/01/2012). (7/25/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

OMB – nontank VRP final rule cleared  

The Office of Management & Budget (OMB) 
completed its review of the Coast Guard final rule – 
Nontank Vessel Response Plans and Other Vessel 
Response Plan Requirements. The document should 
be published in the Federal Register within two 
weeks, if there are no unusual circumstances. 
(8/12/13). 
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(Dennis L. Bryant, Bryant’s Maritime Blog) 

USCG – nontank vessel response plan rule  

The US Coast Guard promulgated a final rule 
regarding nontank vessel response plans (NTVRPs) 
and other response plan requirements. The rule 
requires owners and operators of covered nontank 
vessels to prepare and submit oil spill response 
plans. It specifies the content of a response plan and 
addresses, among other issues, the requirement to 
plan for responding to a worst case discharge and a 
substantial threat of such discharge. Additionally, it 
updates the regulation relating to the international 
Shipboard Oil Pollution Emergency Plan (SOPEP) 
requirements as they apply to certain nontank 
vessels and tank vessels. Finally, the final rule 
requires vessel owners or operators to submit their 
vessel response plan control number as part of the 
already-required advance notice of arrival (ANOA) 
information. The final rule comes into effect on 
October. 78 Fed. Reg. 60099 (9/30/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

Alaska – monetary penalties for VRP violations  

The US Coast Guard issued a news release stating 
that it has begun issuing monetary penalties to 
operators of tank vessels transiting through the 
Western Alaska Captain of the Port (COTP) Zone 
without an approved Geographic Specific Appendix 
for Western Alaska in their Tank Vessel Response 
Plan (VRP). The maximum penalty is $11,000 per 
violation per day. Since the Alaska Maritime 
Prevention & Response Network’s Alternative 
Planning Criteria was approved in 2012, the Coast 
Guard has issued seventeen Letters of Warning for 
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non-compliance. The agency is now raising the ante 
for violations. (11/8/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

USCG – VRP reporting  

The USCG National Vessel Movement Center 
(NVMC) issued a notice recommending that the 
vessel response plan (VRP) control number for tank 
vessels be listed in eNOA comments field until such 
time as the eNOA form is revised to provide a 
specific place for entry of that information. 
(11/15/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

USCG – NTVRP FAQ  

The US Coast Guard issued a set of Frequently 
Asked Questions (FAQ) relating to its recent 
Nontank Vessel Response Plan (NTVRP) final rule. 
Response plans for covered vessels must be 
submitted to the Coast Guard by 30 January 2014. 
(12/2/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

Washington – emergency rule for spill contingency planning  

The Washington Department of Ecology issued a 
news release stating that it filed an emergency rule 
that amends the Washington State Oil Spill 
Contingency Plan regulations. The amendment is 
intended to coordinate state requirements with new 
federal requirements for nontank vessel oil spill 
contingency plans. Additionally, the amendment 
clarifies that both non-profit and for-profit 
corporations may develop oil spill plans that cover 
multiple vessels. The emergency rule will be in 
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place for 120 days. A permanent rule will be filed 
soon. (12/16/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

EPA CIVIL PENALTIES 

EPA – civil monetary penalty inflation adjustment  

The Environmental Protection Agency (EPA) 
issued a final rule adjusting its various civil 
monetary penalties for account for inflation. The 
rule comes into effect on 6 December. 78 Fed. Reg. 
66643 (11/6/13).   

(Dennis L. Bryant, Bryant’s Maritime Blog) 

DEEPWATER HORIZON 

DOI – agreement re $600 million in Gulf restoration projects  

The Department of the Interior (DOI) issued a press 
release stating that the Deepwater Horizon Oil Spill 
Natural Resource Damage Assessment Trustees and 
BP reached a preliminary agreement identifying 
over $600 million in post-oil spill restoration 
projects. (5/2/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

Texas – suit filed re Deepwater Horizon oil spill  

The Texas Attorney General issued a news release 
stating that a lawsuit has been filed against BP 
America and other defendants for damages resulting 
from the April 2010 Deepwater Horizon offshore 
oil spill. (5/17/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 
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Individual Sentenced for Impersonating OSHA official re 
Deepwater Horizon explosion and spill 

Individual Sentenced to 57 Months in Prison for Id Fraud and 
Impersonating an Osha Official in Wake of Gulf Oil Spill 

Connie M. Knight, 47, previously of Belle Chasse, 
La., was sentenced to serve 57 months in prison in 
New Orleans federal court late yesterday for 
providing fraudulent hazardous waste safety 
training in the wake of the Deepwater Horizon 
explosion and spill, announced Ignacia S. Moreno, 
Assistant Attorney General of the Justice 
Department’s Environment and Natural Resources 
Division, and Dana Boente, U.S. Attorney for the 
Eastern District of Louisiana. In addition, Ms. 
Knight was ordered to pay victim restitution in the 
amount of $25,300. 

(http://www.justice.gov/enrd/News.html) (5/17/13). 

DOI – PEIS re DWH oil spill  

The Department of the Interior (DOI) issued a 
notice stating that the federal and state natural 
resource trustees for the Deepwater Horizon (DWH) 
oil spill intend to prepare a Programmatic 
Environmental Impact Statement (PEIS) to evaluate 
the environmental consequences of early restoration 
projects. Public scoping meetings will be held in 
Galveston (24 June); Mobile (27 June); Long 
Beach, MS (16 July); Houma (18 July); 
Washington, DC (23 July); and Pensacola (25 July). 
Written comments must be received by 2 August. 
78 Fed. Reg. 33431 (6/4/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

NAP – assessing DWH oil spill impacts  
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The National Academies Press (NAP) issued a 
notice stating that it published a new book entitled 
“An Ecosystem Services Approach to Assessing the 
Impacts of the Deepwater Horizon Oil Spill in the 
Gulf of Mexico”. (7/16/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

DOJ – individual pleads guilty to fraudulent oil spill claim  

The Department of Justice (DOJ) issued a news 
release stating that a New Orleans resident pled 
guilty in federal court to submitting a fraudulent 
claim to the Gulf Coast Claims Facility. He claimed 
that he had lost his job at a catering company due to 
a decrease in business following the Deepwater 
Horizon oil spill. After he was issued a check in the 
amount of $27,000, investigation revealed that he 
was never employed by the catering company. 
Sentencing is scheduled for 17 October. (7/19/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

CRS – DWH NRDA process  

The Congressional Research Service (CRS) issued 
its report on the natural resource damage 
assessment (NRDA) on the 2010 Deepwater 
Horizon oil spill. It notes that NRDA has never 
been tested on such a large scale. The NRDA 
process here is in the Restoration Planning Phase. If 
a unified restoration plan is sought, the natural 
resource trustees must make unanimous decisions 
on issues such as the value of damaged resources 
and the proper method of restoring them. If the 
responsible party does not accept the final 
restoration plan, it will be subject to suit by the 
trustees. R41972 (7/24/13). 
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(Dennis L. Bryant, Bryant’s Maritime Blog) 

Court – claim against BP punted  

In an unpublished decision, the US Court of 
Appeals for the Fifth Circuit issued instructions that 
a personal injury suit brought by a crew member of 
the MV Damon Bankston for injuries allegedly 
sustained as a result of the Deepwater Horizon 
explosion be transferred to the court hearing other 
cases arising out of that incident. The crew member 
had originally filed his action in state court and it 
was removed to the Multi-District Litigation (MDL) 
federal court. He then pursued remedies with the 
Gulf Coast Claims Facility (GCCF). The GCCF 
sent him a Determination Letter offering him 
$2,698,095 if he waived and released any claims for 
bodily injury that he might have against BP. The 
crew member was instructed that he needed to sign 
and return the Determination Letter. Once the 
signed Determination Letter was received, the 
GCCF would mail him a Release. When the GCCF 
received the signed Release, it would send him the 
payment. The crew member signed and returned the 
Determination Letter, but in the interim the GCCF 
received information indicating that he had 
misrepresented the existence and extent of his 
injuries. The GCCF denied his claim and refused to 
send him the Release. The crew member then filed a 
breach of contract suit in state court, which BP 
removed to federal court. The district court granted 
summary judgment to BP and the crew member 
appealed. The appellate court ruled that the dispute 
could be properly considered along with the other 
pending claims against BP. BP Exploration & 
Production v. Johnson, No. 12-20512 (5th Cir. 
August 8, 2013) (8/8/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 
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NOAA –  dataset slow recovery from Deepwater Horizon oil 
spill ; 

The National Oceanic and Atmospheric 
Administration (NOAA) issued a news release 
stating that it has created the Deepwater Horizon 
Oil Spill dataset, including more than two million 
chemical analyses of sediment, tissue, water, and 
oil, as well as toxicity testing results and related 
documentation. (9/12/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

The National Oceanic and Atmospheric 
Administration (NOAA) issued a news release 
stating that scientific analysis indicates that to may 
take the deep sea ecosystem of the Gulf of Mexico 
decades to recover from impacts of the Deepwater 
Horizon oil spill. (9/24/13).  

(Dennis L. Bryant, Bryant’s Maritime Blog) 

DOI – Deepwater Horizon Restoration Plan  

The Department of the Interior (DOI) seeks 
comments on the draft Programmatic and Phase III 
Early Restoration Plan and draft Early Restoration 
Programmatic Environmental Impact Statement 
regarding the Deepwater Horizon oil spill. Public 
meeting will be held in Mobile (16 December); 
Long Beach (17 December); Belle Chase (14 
January 2014); Thibodaux (15 January); Lake 
Charles (16 January); Port Arthur (21 January): 
Galveston (22 January); Corpus Christi (23 
January); Pensacola (28 January; and Panama City 
(29 January). Written comments should be 
submitted by 4 February 2014. 78 Fed. Reg. 73555 
(12/6/13). 
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(Dennis L. Bryant, Bryant’s Maritime Blog) 

Court – DWH insurance issues  

The US Court of Appeals for the Fifth Circuit 
withdrew its previous opinion in this matter and has 
substituted two certified questions to the Supreme 
Court of Texas. The questions relate to whether and 
to what extent BP is covered as an additional 
insured under the insurance policies purchased by 
Transocean Offshore regarding the MODU 
Deepwater Horizon.s Transocean Offshore v. BP 
PLC, [In re Deepwater Horizon, No. 12-30230 (5th 
Cir. August 29, 2013)] (8/29/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

Court – proprietary interest required for oil spill damage 
claim  

The Multi-District Litigation (MDL) court in the 
matter of the Deepwater Horizon/Macondo oil spill 
ruled that the individual Mexican States lack 
standing to pursue a claim in the instant case 
because they do not have a proprietary interest in 
the marine resources off the coast of Mexico that 
were allegedly injured by the oil spill. The court 
found that, under the Mexican Constitution and 
Mexican law, marine resources are owned by the 
United Mexican States and not by the individual 
states. In re Deepwater Horizon, MDL No. 2179 
(E.D. La. Sept. 6, 2013) (9/6/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

DOJ – Halliburton pleads guilty to evidence destruction  

The Department of Justice (DOJ) issued a news 
release stating that Halliburton Energy Services, 

Deepwater Horizon. Transocean Offshore v. BP 
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Inc. pleaded guilty to destroying evidence 
pertaining to the 2010 Deepwater Horizon disaster 
and was sentenced to the statutory maximum fine 
and three years of probation. A former Halliburton 
manager has been charged in a criminal information 
with one count of destruction of evidence. 
(9/19/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

Court – injunction re BP claims payments  

With one judge partially dissenting and another 
judge issuing a separate concurring opinion, a panel 
of the US Court of Appeals for the Fifth Circuit 
issued a revised (and lengthy) decision again 
reversing the district court’s denial of a motion by 
BP Exploration & Production for a preliminary 
injunction against further payments to oil spill 
damage claimants by the Claims Administrator, as 
well as the district court order affirming the 
Administrator’s interpretation of the settlement 
agreement. The appellate court directed the district 
court to develop a narrowly tailored injunction so 
that those who experienced actual injury traceable 
to loss from the DWH accident continue to receive 
recovery but those who did not do not receive their 
payments until this case is fully heard and decided 
through the judicial process. In re Deepwater 
Horizon, No. 13-30315 (5th Cir. March 3, 2014) 
(11/4/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

Court – some criminal charges dismissed in DWH litigation  

The US District Court for the Eastern District of 
Louisiana considered motions by two defendants in 
a criminal case arising out of the Deepwater 
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Horizon explosion and oil spill. The defendants in 
this litigation, Robert Kaluza and Donald Vidrine, 
were senior employees of British Petroleum 
onboard the MODU Deepwater Horizon on 20 
April 2010, when the catastrophe occurred and 
eleven members of the vessel’s crew died. The 
court dismissed the charges based on the Seaman’s 
Manslaughter Act, but denied the motion to dismiss 
charges based on the Outer Continental Shelf Lands 
Act (OCSLA). United States v. Kaluza, No. 12-265 
(E.D. La. Dec. 10, 2013)(12/10/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

US DOJ – former BP engineer convicted of obstruction of 
justice  

The Department of Justice (DOJ) issued a news 
release stating that a former BP engineer was 
convicted in a jury trial of obstruction of justice for 
intentionally destroying evidence requested by 
federal criminal authorities investigating the April 
20, 2010 Deepwater Horizon disaster. He faces a 
maximum penalty of 20 years in prison when 
sentenced on 20 March 2014. (12/18/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

ECOLOGY 

ANS Task Force – teleconference  

The Aquatic Nuisance Species Task Force, 
sponsored by the Fish and Wildlife Service (FWS), 
will conduct a public teleconference and webinar on 
17 June. Among items on the agenda is the Asian 
Carp Surveillance Plan. 78 Fed. Reg. 29378 
(5/20/13). 
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(Dennis L. Bryant, Bryant’s Maritime Blog) 

Migratory Birds 

Senate – bill introduced to amend MBTA -  Senator 
Pryor (D-AK) introduced a bill (S. 1634) to amend 
the Migratory Bird Treaty Act (MBTA) to provide 
certain exemptions relating to the taking of 
migratory game birds. Official text of the bill is not 
yet available, but Senator Pryor issued a press 
release explaining the bill. (10/31/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

FWS – list of migratory birds - The Fish & Wildlife 
Service (FWS) promulgated a final rule updating 
the list of migratory birds. The new list has an 
increase of 19 species (23 added and 4 removed) for 
a total of 1,026. The new list came into effect on 1 
December. 78 Fed. Reg. 65843 (11/1/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

NOAA 

Sawfish listing  - The National Oceanic and 
Atmospheric Administration (NOAA) has extended, 
through 19 September, the period within which to 
submit comments on the proposed rule to list five 
sawfish species as endangered under the 
Endangered Species Act. 78 Fed. Reg. 48134 
(8/7/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

Status of whale shark - The National Oceanic and 
Atmospheric Administration (NOAA) issued a 
notice announcing a 90-day finding on a petition to 
list the whale shark as threatened or endangered 
under the Endangered Species Act. The agency 
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determined that there is insufficient scientific or 
commercial information to warrant such a finding. 
78 Fed. Reg. 50032 (8/16/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

Listing of 68 coral species  - The National Oceanic 
and Atmospheric Administration (NOAA) has 
extended until 7 June 2014 the period within which 
to submit comments on its proposal to list 66 
species of reef-building corals and to reclassify two 
species already listed under the Endangered Species 
Act from threatened to endangered. 78 Fed. Reg. 
57835 (9/20/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

Loggerhead sea turtle critical habitat - The 
National Oceanic and Atmospheric Administration 
(NOAA) issued a notice stating that it will hold a 
public meeting on 21 November in Manteo, North 
Carolina to receive comments on the proposed 
designation of critical habitat for the loggerhead sea 
turtle. 78 Fed. Reg. 65959 (11/4/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

Steller sea lion - The National Oceanic and 
Atmospheric Administration (NOAA) issued a final 
rule removing the Eastern District Population 
Segment (DPS) of the Steller sea lion from the List 
of Endangered and Threatened Wildlife. The 
change came into effect on 4 December. 78 Fed. 
Reg. 66139 (11/4/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

False killer whale recovery plan - The National 
Oceanic and Atmospheric Administration (NOAA) 
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issued a notice stating that it intends to prepare a 
recovery plan for the Main Hawaiian Islands insular 
false killer whale distinct population segment. 
Information and comments should be submitted by 
1 November. 78 Fed. Reg. 60850 (10/2/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

North Atlantic right whale - The National Oceanic 
and Atmospheric Administration (NOAA) proposes 
to eliminate the expiration date contained in the 
regulation to reduce the threat of ship collisions 
(ship strikes) with the highly endangered North 
Atlantic right whales. Currently, the regulation that 
restricts vessel speeds to no more than 10 knots for 
vessels 65 feet and greater in length in certain 
locations and at certain time along the US Atlantic 
coast is due to expire on 9 December. Comments on 
the proposal should be submitted by 5 August. 78 
Fed. Reg. 34024 (6/6/13). NOAA also issued a 
news release discussing its proposal.   

(Dennis L. Bryant, Bryant’s Maritime Blog) 

Takes of Marine Mammals 

Chukchi Sea – takes of marine mammals during 
seismic survey - The National Oceanic and 
Atmospheric Administration (NOAA) has received 
an application from Shell Gulf of Mexico Inc. for an 
Incidental Harassment Authorization (IHA) to take 
marine mammals by harassment incidental to a 
marine seismic survey program in the Chukchi Sea, 
Alaska during open water season in 2013. 
Comments on the application should be submitted 
by 13 June. 78 Fed. Reg. 28411 (5/14/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 
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Gulf of Mexico – taking marine mammals - The 
National Oceanic and Atmospheric Administration 
(NOAA) issued a notice stating that it has issued an 
Incidental Harassment Authorization (IHA) to the 
US Air Force to take marine mammals by 
harassment incidental to maritime strike operations 
in the Gulf of Mexico adjacent to Eglin Air Force 
Base, Florida. 78 Fed. Reg. 52135 (12/12/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

Beaufort Sea - taking of marine mammals - The 
National Oceanic and Atmospheric Administration 
(NOAA) promulgated a final rule regarding the 
taking of marine mammals incidental to the 
operation of offshore oil and gas facilities in US 
waters of the Beaufort Sea.  The rule is effective 
from 13 January 2014 through 14 January 2019.  78 
Fed. Reg. 75488 (12/12/13).  

(Dennis L. Bryant, Bryant’s Maritime Blog) 

ARCTIC/ANTARCTIC 

White House – National Arctic Strategy  

The White House issued the National Strategy for 
the Arctic Region. The federal government 
coordinated with Alaskan Natives and the State of 
Alaska in development of the strategy, which calls 
for stewardship of Arctic resources. Meetings will 
be held in the near future to develop an 
implementation plan. (5/10/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

USACE – Arctic Deep Draft Ports Study  

The US Army Corps of Engineers (USACE) issued 
a notice stating that it intends to prepare an 
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environmental impact statement (EIS) to study the 
feasibility of improving the navigation 
infrastructure in the vicinity of Norton Sound and 
the Bering Strait with a focus on existing 
infrastructure at Nome, possible infrastructure at 
Cape Riley near Teller, and improved infrastructure 
at Point Spencer at Port Clarence, Alaska. Scoping 
meetings will be held in Nome and Teller the 
second week in June. 78 Fed. Reg. 29336 (5/20/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

Kulluk Grounding 

USCG – investigation of Kulluk grounding 
scheduled  - The US Coast Guard issued a news 
release stating that the formal marine casualty 
investigation in the contributing causes that led to 
the conical drilling unit Kulluk grounding on 
Sitkalidak Island, Alaska on 31 December 2012 will 
commence in Anchorage on 20 May. Technical 
advisors from the Coast Guard and the Bureau of 
Safety and Environmental Enforcement (BSEE) 
will assist. Representatives from the National 
Transportation Safety Board (NTSB) will 
participate.  (5/13/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

USCG – Kulluk grounding hearing  - The US Coast 
Guard issued a news release updating the schedule 
for the hearings regarding the grounding of the 
conical drilling unit KULLUK on 31 December 
2012. The hearings will be held in Anchorage, 
starting at noon on Monday, 20 May, and are 
expected to run through 31 May. Some of the 
testimony will be conducted via telephone. 
(5/20/13). 
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(Dennis L. Bryant, Bryant’s Maritime Blog) 

USCG – Kulluk grounding hearings conclude.  
(6/5/13) (USCG News) 

USCG – Kulluk grounding report will be made 
public in 2014 (Alaska Journal of Commerce) 
(8/15/13) 

Kulluk Air Permit and Violations 

9th Circuit upholds EPA’s CAA permit for drilling 
off Alaska -  The US Court of Appeals for the Ninth 
Circuit denied a petition for review of an 
Environmental Protection Agency (EPA) decision 
denying a challenge to a Clean Air Act (CAA) 
permit that allowed Shell Offshore Inc. to conduct 
“pollutant emitting activities” associated with 
operation of the drill ship Kulluk in the Beaufort 
Sea off Alaska and granted Shell a requested 
exemption of 500 meters surrounding the Kulluk 
from ambient air regulations. The court ruled that 
the EPA’s interpretation of the CAA was entitled to 
judicial deference. Alaska Wilderness League et al., 
v. EPA, et al., No. 12-71506 (9th Cir. August 15, 
2013)(8/15/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

EPA – air permit violations during Arctic drilling 
(Kulluk and Discovery) - The Environmental 
Protection Agency (EPA) issued a news release 
stating that it has reached a settlement with Shell 
Gulf of Mexico and Shell Offshore for violations of 
their Clean Air Act permits for Arctic oil and gas 
exploration drilling in the Chukchi and Beaufort 
Seas. Shell has agreed to pay $710,000 for 
violations of the Discovery air permit and $390,000 
for violations of the Kulluk air permit. (9/5/13). 
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(Dennis L. Bryant, Bryant’s Maritime Blog) 

Alaska – Arctic maritime planning  

The State of Alaska issued a press release stating 
that Lieutenant Governor Mead Treadwell will give 
a keynote presentation at the Symposium on the 
Impacts of an Ice-Diminished Arctic on Naval and 
Maritime Operations in Washington, DC on 16 
July. His presentation will highlight the need to plan 
for safe maritime operations, national security, and 
the economic impacts of an open Arctic Ocean. 
(7/15/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

Senate – bill introduced re Arctic research  

Senator Begich (D-AK) introduced a bill (S. 1344) 
to promote research, monitoring, and observation of 
the Arctic and for other purposes. Official text of 
the bill is not yet available. (7/23/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

USCG – Polar Code workshop  

The US Coast Guard issued a notice stating that it 
will hold a public workshop in Washington, DC on 
22-23 August on topics related to development by 
the IMO of a mandatory code for ships operating in 
polar waters. The draft Polar Code addresses topics 
such as structural integrity, stability, lifesaving 
appliances, and environmental protection. Issues to 
be discussed include design, equipment, and 
operational requirements.  78 Fed. Reg. 44959 
(7/25/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 
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Arctic Ocean – oil spill response technologies tests  

The US Coast Guard issued a news release stating 
that the USCG Research and Development Center 
(RDC) plans to test and evaluate oil spill detection 
and recovery technologies in the Arctic Ocean as 
part of Operation Arctic Shield 2013. A team of 
engineers and scientists will conduct a series of 
demonstrations aboard the USCG icebreaker Healy 
(WAGB-20) to test and evaluate capabilities of 
various unmanned aerial systems (UAV), an 
unmanned underwater vehicle (UUV), and a 
remotely operated vehicle (ROV) to search for 
simulated oil spills. (8/15/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

NSIDC – polar sea ice coverage  

The National Snow & Ice Data Center (NSIDC) 
issued a news release stating that preliminary data 
indicates that on 13 September Arctic sea ice 
reached its likely maximum extent for 2013. The 
maximum sea ice extent was the sixth lowest in the 
satellite record. Meanwhile, in the Antarctic, sea ice 
reached a record high on 18 September, tied with 
last year’s maximum. (9/20/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

BOEM – Chukchi Sea Planning Area  

The Bureau of Ocean Energy Management (BOEM) 
issued a corrected Call for Information and 
Nominations in the prelease process for a Lease 
Sale in the Chukchi Sea Planning Area, scheduled 
to be held in 2016. The correction is the addition of 
the map of the planning area. Responses must be 
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received by 18 November. 78 Fed. Reg. 60892 
(10/2/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

Alaska – Arctic Shield 2013 completed  

The US Coast Guard issued a news release stating 
that it has completed Arctic Shield 2013, consisting 
of sustained operations and outreach efforts in the 
Arctic region, focusing on Western Alaska and the 
Bering Strait. (11/1/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

DOD – Arctic strategy  

The Department of Defense (DOD issued a news 
release announcing DOD’s 2013 Arctic Strategy. 
Climatic changes are giving rise to an 
unprecedented level of human activity in the polar 
region. The DOD strategy is dedicated to keeping 
the Arctic conflict-free. (11/22/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

USCG – POLAR STAR deploys to Antarctica  

The US Coast Guard issued a news release stating 
that the icebreaker POLAR STAR departed Seattle 
in support of Operation Deep Freeze for the first 
time since 2006 with the task of resupplying the 
National Science Foundation (NSF) scientific 
research station at McMurdo. (12/3/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

NOAA – environmental change in the Arctic  
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The National Oceanic and Atmospheric 
Administration (NOAA) issued a news release 
stating that long-term warming and environmental 
change trends persisted in the Arctic during 2013. 
Cooler temperatures during the summer across the 
central Arctic Ocean, Greenland, and northern 
Canada moderated the record sea ice loss and 
extensive melting that the surface of the Greenland 
ice sheet experienced. (12/12/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

ESA – Arctic sea ice  

The European Space Agency (ESA) issued a news 
release stating that measurements from the CryoSat 
satellite show that the volume of Arctic sea ice at its 
2013 season low was about 50% higher compared 
to 2012. While the 9,000 cubic km of sea ice in 
2013 is an improvement over the 6,000 cubic km 
measured in 2012, it remains significantly below the 
estimated 20,000 cubic km present during the early 
1980s. (12/16/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

Arctic Sunrise (Greenpeace) 

Russia – provocative actions of ship Arctic Sunrise  
- The Russian Ministry of Foreign Affairs issued a 
press release stating that the Dutch-flag ship Arctic 
Sunrise, operated on behalf of Greenpeace, engaged 
in provocative actions in waters off the northern 
coast of Russia. Persons from that ship attempted to 
board the Prirazlomnaya oil and gas platform 
located in the Barents Sea. A Russian border vessel 
performed preventative fire from small arms. When 
the Arctic Sunrise ignored demands to stop, a 
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warning shot was fired from the border vessel’s 
weapons. (9/19/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

Russia – criminal proceeding launched re oil rig 
assault - The Investigative Committee of Russian 
Prosecutor’s Office issued a news release stating 
that a criminal proceeding has been launched with 
regard to the recent boarding of the Priraziomnaya 
oil rig in the Barents Sea. Investigators will 
question all participants, detain the most active of 
them, and decide on a pretrial restraining measure. 
At the time of the incident, the vessel Arctic Sunrise 
was in the exclusive economic zone (EEZ) of the 
Russian Federation and subject to the Russian 
Criminal Code. (9/24/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

ITLOS – MV Arctic Sunrise & crew should be 
released - The International Tribunal for the Law of 
the Sea (ITLOS) issued a press release stating that 
the Tribunal issued an Order providing that the 
vessel Arctic Sunrise and all persons detained in 
connection the dispute involving Russian 
Federation should be released and allowed to leave 
the Russian territory and marine areas upon posting 
of a bond in the amount of €3.6 million. (11/22/13).   

MV Arctic Sunrise legal proceeding ended against 
the “Arctic 30”  - The Russian parliament adopted 
an amnesty that will end legal proceedings against 
the “Arctic 30” (the 28 activists and 2 freelance 
journalists) who were charged with hooliganism 
following a protest at a Gazprom-operated Arctic 
oil platform three months ago today. 
(www.greenpeace.org) (12/18/13). 
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Final member of the “Arctic 30” left Russia 
(www.greenpeace.org) (December 29, 2013) 

Greenpeace calls on the Investigative Committee to 
facilitate the return of the ship and belongings of 
the Arctic 30 (www.greenpeace.org) (December 29, 
2013) 

VESSEL GENERAL PERMIT 

Alaska – cruise ship wastewater discharge  

The Alaska Department of Environmental 
Conservation (ADEC) posted a set of Frequently 
Asked Questions (FAQ) regarding the regulation of 
cruise ship wastewater discharge into Alaskan 
waters. (6/25/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

Senate – bill introduced re cruise vessel discharge standards  

Senator Durbin (D-IL) introduced a bill (S. 1359) to 
amend the Federal Water Pollution Control Act to 
establish national standards for discharges from 
cruise vessels. Official text of the bill is not yet 
available. (7/24/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

EPA – VGP newsletter  

The Environmental Protection Agency (EPA) 
Vessel General Permit (VGP) program released its 
VGP Newsletter for Fall 2013. This edition 
addresses the 2013 VGP and supporting resources; 
the fall seminar series; and the new eNOI system. 
(11/1/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 
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House – bill introduced re commercial vessel 
discharges  

Representative LoBiondo (R-NJ) introduced the 
Commercial Vessel Discharges Reform Act of 2013 
(H.S. 3464) to amend the Federal Water Pollution 
Control Act with respect to discharges incidental to 
the normal operation of certain vessels. (11/13/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

PIRACY 

UN – funding to support anti-piracy efforts  

The United Nations (UN) issued a press release 
stating that the UN Trust Fund for the Fight against 
Piracy approved a package of projects in support of 
anti-piracy efforts in Somalia and other affected 
States in the region, including Djibouti, Ethiopia, 
Kenya, Maldives, and the Seychelles. The five 
projects, worth $2 million, aim to ensure that 
ongoing piracy trials are conducted in a fair and 
efficient manner, among other things. (5/1/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

West & Central Africa – Code of Conduct re piracy prevention  

The IMO issued a news release stating that 
delegates from 22 nations signed the Code of 
Conduct concerning the prevention of piracy, armed 
robbery against ships, and illicit maritime activity in 
west and central Africa. (6/26/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

DOJ – three Somali pirates sentenced to life in prison  
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The Department of Justice (DOJ) issued a press 
release stating that three Somali nationals, 
previously convicted of 26 criminal counts, 
including piracy, kidnapping, and murder, were 
sentenced to life in prison for their roles in the 22 
February 2011 murder of four Americans aboard 
the sailing vessel Quest in the Gulf of Aden. 
(8/2/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

UNSC – counter-piracy in Gulf of Guinea  

The United Nations issued a news release stating 
that that the Security Council (UNSC) has called for 
a comprehensive regional approach to combat the 
threat of piracy and armed robbery at sea in waters 
of the Gulf of Guinea. The UNSC also reiterated its 
deep concern about the threat to international 
navigation, the security and economic development 
of States in the region, to the safety of seafarers and 
other persons, as well as the safety of commercial 
maritime routes, caused by the illegal activities off 
the western coast of Africa. (8/14/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

Somalia – EU-Somalia maritime security partnership  

The EU NAVFOR issued a press release stating that 
European and Somali officials met on board the EU 
NAVFOR flag ship off the Somali coast to discuss 
how the different EU instruments can together with 
other international partners support the 
implementation of the Maritime Resource and 
Security Strategy. (9/5/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 
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World Bank – Pirate Trails  

The World Bank, in cooperation with the 
International Criminal Police Organization 
(INTERPOL) and the United Nations Office on 
Drugs and Crime, released the report entitled 
“Pirate Trails: Tracking the Illicit Financial Flows 
from Piracy off the Horn of Africa”. Between April 
2005 and December 2012, Somali pirates hijacked 
179 ships and collected an estimated $400 million 
in ransoms. The majority of those monies went to 
financiers, investors, and beneficiaries, with lesser 
amounts retained by the individuals conducting the 
actual hijackings and their local communities. 
(11/1/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

Senate – bill introduced re security in Somalia  

Senator Coons (D-DE) introduced a bill (S. 1745) to 
promote security, stability and good governance in 
Somalia through a coordinated interagency strategy 
that supports the consolidation of recent security 
and political gains in Somalia. Official text of the 
bill is not yet available. (11/20/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

ReCAAP – Reports 

Half-yearly report - The ReCAAP Information 
Sharing Centre posted its Half-Yearly Report 
regarding piracy and armed robbery against ships in 
Asia for the period January through June 2013. A 
total of 57 incidents, comprising 54 actual incidents 
and three attempted incidents, were reported during 
this period, as compared with 64 incidents reported 
during the first half of 2012. (7/23/13). 
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(Dennis L. Bryant, Bryant’s Maritime Blog) 

Quarterly report - The ReCAAP Information 
Sharing Centre posted its Quarterly Report for the 
period January through September 2013. A total of 
90 incidents were reported – 86 actual incidents and 
four attempted incidents. This is an improvement 
over the same period in the past four years, 
particularly in the Straits of Malacca and Singapore. 
(10/18/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

BSEE/BOEM 

Senate – bill introduced to promote artificial reefs  

Senator Vitter (R-LA) introduced the Artificial Reef 
Promotion Act of 2013 (S. 1079) to require the 
Director of the Bureau of Safety and Environmental 
Enforcement to promote the artificial reefs, and for 
other purposes. (5/23/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

BSEE 

BSEE – revised Rigs-to-Reefs policy - The Bureau 
of Safety and Environmental Enforcement (BSEE) 
issued a press release stating that it posted a revised 
internal policy for evaluating proposals to convert 
obsolete offshore oil and gas platforms into 
artificial reefs. The revised “Rigs to Reefs” policy is 
intended to increase flexibility in responding to 
these proposals. (6/26/13).  

(Dennis L. Bryant, Bryant’s Maritime Blog) 

$7 million for oil spill response research - The 
Bureau of Safety and Environmental Enforcement 



17950 
 

 

(BSEE) issued a press release stating that it is 
soliciting proposals for oil spill response research 
projects and will be investing up to $7 million to 
support these projects in 2014. (12/19/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

USCG & BSEE  

MOA on OCS safety and environmental 
management - The US Coast Guard issued a news 
release and the Bureau of Safety and Environmental 
Enforcement (BSEE) issued a press release stating 
that the two agencies entered into a Memorandum 
of Agreement (MOA) on joint efforts related to 
safety and environmental management on the US 
outer continental shelf (OCS). (5/9/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

USCG & BSEE – MOA re MODU regulation - The 
US Coast Guard issued a news release stating that it 
and the Bureau of Safety and Environmental 
Enforcement (BSEE) signed a Memorandum of 
Agreement (MOA) for cooperative regulation of 
mobile offshore drilling units (MODUs) operating 
on the US outer continental shelf (OCS). (6/4/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

BOEM 

Hurricane Sandy Relief:  BOEM announces $11.7M 
for Hurricane Sandy Relief (5/7/13). 
(www.boem.gov/Press-Releases/) 

Gulf of Mexico PEIS planned - The Bureau of 
Ocean Energy Management (BOEM) issued a 
notice stating that it intends to prepare a 
Programmatic Environmental Impact Statement 
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(PEIS) to evaluate potential environmental effects 
of multiple geological and geophysical (G&G) 
activities in outer continental shelf (OCS) waters of 
the Gulf of Mexico. The PEIS will be prepared in 
cooperation with the National Marine Fisheries 
Service (NMFS). Public scoping meetings will be 
held in Tampa (10 June); Fort Walton Beach (11 
June); Mobile (12 June); Gulfport (13 June); 
Galveston (17 June); New Orleans (19 June); and 
Silver Springs, Maryland (20 June). Written 
comments should be submitted by 24 June. 78 Fed. 
Reg. 27427 (May 10, 2013). BOEM issued a press 
release discussing this initiative. (5/9/13) 
(www.boem.gov/Press-Releases/) 

BOEM authorizes sand to restore coastlines 
damaged by Hurricane Sandy (BOEM Press 
releases 7/26/13).  (www.boem.gov/Press-
Releases/) 

Chukchi Sea Planning Area Lease Sale Comments - 
The Bureau of Ocean Energy Management (BOEM) 
issued a corrected Call for Information and 
Nominations in the prelease process for a Lease 
Sale in the Chukchi Sea Planning Area, scheduled 
to be held in 2016. The correction is the addition of 
the map of the planning area. Responses must be 
received by 18 November. 78 Fed. Reg. 60892 
(10/2/13).  (Bryant’s Maritime Blog).  The 
comment period was extended to December 3, 
2013.  (11/13/13).  (www.boem.gov/Press-
Releases/) 

Hurricane Sandy Environmental Monitoring – 
BOEM granted $2M to the University of Florida 
and the Navy for Hurricane Sandy environmental 
monitoring along the southeast coast.  (10/21/13).  
(www.boem.gov/Press-Releases/) 
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BOEM Completes Environmental Review for 
proposed oil and gas sales in the Eastern Gulf of 
Mexico (10/21/13) (www.boem.gov/Press-
Releases/) 

BOEM authorizes dredging of offshore sand to 
restore shoreline eroded by Hurricane Sandy 
(11/26/13) (www.boem.gov/Press-Releases/)  

USCG ENFORCEMENT 

USCG – failure to report hazardous condition  

The US Coast Guard issued a news release stating 
that the cargo vessel Ken Cape has been issued a 
$5,000 notice of violation for failure to report a 
hazardous condition. A port state control 
examination of the vessel in Portland, Oregon 
revealed that approximately 120,000 gallons of 
ballast water and heavy fuel oil had leaked into a 
cargo hold via a severely deteriorated fuel oil vent 
pipe. The crew was aware of the situation several 
days previously while the ship was still at sea, but 
failed to report it to the Coast Guard. (12/6/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

US DOJ 

DOJ – $1 million in lieu of prosecution for oil record 
book violations 

The Department of Justice (DOJ) issued a news 
release stating that the owner of a foreign bulk 
carrier made a $1 million community service 
payment as part of a settlement agreement relating 
to allegations that crew members on the vessel had 
failed to maintain an accurate oil record book 
(ORB) as required by law. The payment will be 
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used for conservation efforts in the Gulf of Mexico 
area and is in lieu of prosecution. (5/22/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

DOJ – company sentenced to pay $10.4 million for oil 
record book violations and obstruction 

The Department of Justice (DOJ) issued a news 
release stating that Columbia Shipmanagement 
(with operations in Germany and Cyprus) was 
sentenced to pay $10.4 million for obstructing 
justice and environmental crimes for concealing the 
improper discharge of oily waste from four vessels 
and the failure to properly maintain the required oil 
record books on those vessels. The companies were 
placed on four years’ probation, during which time 
they will be required to implement an 
environmental compliance program including 
outside audits by an independent company and 
oversight by a court-appointed monitor. (7/23/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

DOJ – chief engineer sentenced for obstruction of 
justice regarding OWS bypass 

The Department of Justice (DOJ) issued a news 
release stating that the former chief engineer of the 
MT Stolt Facto was sentenced to three years of 
probation and fined $10,000 after pleading guilty to 
obstruction of justice by telling crew members to lie 
to Coast Guard investigators about the use of hoses 
and pumps to by-pass an oil water separator for oily 
wastewater on the vessel. (7/24/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 
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Court – falsification of garbage record book conviction 
is upheld  

In an unpublished decision, the US Court of 
Appeals for the Eleventh Circuit affirmed the 
conviction of the former master of a commercial 
vessel regarding improper entries in the vessel’s 
garbage record book. Evidence at trial showed that 
the defendant had ordered the chief officer to throw 
plastic pipe overboard on the high seas and to not 
record that discharge in the garbage record book. 
The defendant later presented the garbage record 
book to US Coast Guard boarding officers during a 
port state control inspection. The illegal actions 
were exposed by whistleblowers. What is unique 
about this case is that the defendant was not charged 
with a violation of the Act to Prevent Pollution from 
Ships for failure to properly maintain the garbage 
record book. Rather he was charged with and found 
guilty of obstruction of proceedings before a federal 
agency and falsification of records in a federal 
proceeding. The convictions were sustained even 
though the federal proceedings had not been 
initiated at the time of the falsification of the 
garbage record book. United States v. Taohim, No. 
12-14316 (7/30/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

EPA – Port of Tacoma settles wetlands violations  

The Environmental Protection Agency (EPA) 
issued a press release stating that the Port of 
Tacoma and two contractors have agreed to pay a 
$500,000 penalty and restore wetland habitat at an 
estimated cost of $3 million to compensate for 
alleged violations of the Federal Water Pollution 
Control Act (FWPCA) that damaged Puget Sound 
wetlands in Hylebos Marsh. (8/5/13). 
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(Dennis L. Bryant, Bryant’s Maritime Blog) 

DOJ – magic pipe convictions following bench trial  

The Department of Justice (DOJ) issued a news 
release stating that a ship operator and two former 
engineering officers were convicted, after a 12-day 
bench trial, on charges relating to the illegal 
discharge of oil-contaminated waste water. All three 
defendants were convicted of conspiracy, knowing 
failure to properly maintain an oil record book, 
falsification of records, and concealing tangible 
objects (including a so-called “magic pipe”) in a 
federal investigation. The former chief engineer was 
also convicted of obstruction of justice for ordering 
crew members to lie to USCG investigators. 
Sentencing is scheduled for 8 November. (8/8/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 

DOJ – proposed consent decree re Port of Tacoma  

The Department of Justice (DOJ) issued a notice 
stating that a proposed consent decree in the case of 
United States v. Port of Tacoma, et al. was lodged 
with the US District Court for the Western District 
of Washington. The proposed consent decree 
concerns a complaint filed by the government to 
obtain injunctive relief from and impose civil 
penalties against the defendants for violating the 
Federal Water Pollution Control Act (FWPCA) by 
discharging pollutants without a permit into waters 
of the United States. Comments on the proposal 
must be received within 30 days. 78 Fed. Reg. 
50111 (8/16/13). 

(Dennis L. Bryant, Bryant’s Maritime Blog) 
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THE QUEST FOR UNIFORMITY IN A GLOBAL 
CONTEXT 

Daniel G. McDermott1 
 

I. THE MLA 
 

An introduction and explanation of the history, purposes, 
organization and activities of The Maritime Law Association of the 
United States ("MLA") is appropriate to present at the beginning of 
this panel discussion.  The MLA was founded in 1899.  Its 
formation was prompted by the Comite Maritime International 
("CMI").   Approximately ninety years later, the MLA was 
incorporated in 1993.  Its purposes are expressed in Article 4 of its 
then-adopted articles of incorporation, as follows: 

The Objectives of The Association shall be to 
advance reforms in the Maritime Law of the United 
States, to facilitate justice and its administration, to 
promote uniformity in its enactment and 
interpretation, to furnish a forum for the discussion 
and consideration of problems affecting the 
Maritime Law and its administration, to participate 
as a constituent member of the Comite Maritime 
International and as an affiliated organization of the 
American Bar Association, and to act with other 
associations in efforts to bring about a greater 
harmony in the shipping laws, regulations and 
practices of different nations. 

Through its various committees, the MLA follows, in 
earnest, federal and state judicial decisions, legislation and 
regulations affecting the maritime arena.   The MLA is not a 
lobbying or special interest organization.  Each of the traditional 

                                                 
1 Marshall Dennehey Warner Coleman & Goggon.  This paper was presented as 
part of the Continuing Legal Education Program at the combined meeting of The 
Maritime Law Association of the United States and the Instituto Iberoamercano 
de Derecho Maritimo, at Fajardo, Puerto Rico in November, 2013. 
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groups, namely cargo, personnel and vessel interests, has many 
representatives within the MLA all united by their concern with 
maritime law and all its facets. 

The MLA membership consists of attorneys involved in 
maritime matters, judges active in matters involving admiralty 
issues, admiralty law professors and non-lawyers who are selected 
because they hold responsible positions in the maritime field and 
have rendered distinguished service in the advancement of 
maritime law or its administration.  The MLA is professional 
organization concerned with improvements in maritime law and 
which stands ready to help and assist to those interested in this area 
of law.   

The MLA is an Affiliated Organization of the American 
Bar Association and is represented in the ABA House of 
Delegates.  The ABA's Model Rules of Professional Conduct, 
adopted by the ABA House of Delegates on August 2, 1983, 
recognized that lawyers engaged in the practice of admiralty may 
be described by such designations as "Proctor in Admiralty" 
acknowledging the long historical tradition associating maritime 
commerce in the federal courts plus recognizing admiralty and 
maritime practice as a unique field of law.   

Because the MLA's work has become so well known, its 
views are frequently sought by Congress and various government 
agencies.  Some of MLA's more notable activities internationally 
over the past one hundred years have included: 

1. Recommending, in 1912, that the CMI consider the 
formulation of rules governing carriage of goods under 
ocean bills of lading and participation in the formulation of 
such rules, as well as the drafting of the Convention and 
legislation embodying them.  The MLA's recommendation 
was approved by the CMI but further consideration was 
interrupted by the outbreak of World War I in 1914.  The 
work was not resumed until 1921.  In that year, a meeting 
was held at The Hague, and the International Law 
Association approved a set of rules formulated by the CMI, 
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based upon the United States Harter Act of 1893, with 
several significant differences.  The rules, which became 
known as the Hague Rules, were amended by the CMI at a 
meeting in London in 1922, and then submitted to the 
Diplomatic Conference of Maritime Law.  The rules were 
adopted in 1924 as an International Convention which 
entered into force in 1931 and has been in force ever since.   

2. Members of the MLA were highly instrumental in the 
drafting of the Hague Rules and in persuading Congress to 
enact the Carriage of Goods by Sea Act of 1936, which is 
in almost all respects identical to the Convention.  Congress 
ratified the Convention in 1937. 

3. Unfortunately, despite the MLA's support for many, if not 
most of the Conventions drafted by the CMI, the United 
States Government's record for ratifying them has been 
poor. 

4. The MLA is connected to, or interacts with, a number of 
international organizations such as the CMI, the 
International Maritime Organization ("IMO"), the United 
Nations Conference on Trade and Development 
("UNCTAD"), and the United Nations Commission on 
International Trade Law ("UNCITRAL") (whose aim is to 
harmonize and unify international trade law).  UNCITRAL 
was instrumental in the preparation of the 1978 Hamburg 
Rules and prepared the 1985 UNCITRAL Model Law on 
International Commercial Arbitration as well as the 2009 
Rotterdam Rules on Carriage of Goods Wholly or Partly by 
Sea.   

Domestically, the MLA has played a vital role in the 
development of progressive maritime legislation and improving the 
rules governing admiralty practice.  The various statutes sponsored 
by the MLA are, among others, as follows:  the Maritime Lien 
Acts of 1910, 1920, and Amendment of 1988, the Salvage Act 
(1912); the Death on the High Seas Act (1920); the Suits in 
Admiralty Act (1920); the Carriage of Goods by Sea Act 
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("COGSA"); the Longshore and Harbor Workers Compensation 
Act (1927) and Amendments thereto of 1972 and 1984; the Jones 
Act (1920); and the Inland Rules Act (1981).  

A group of very dedicated and determined MLA members 
has been an instrumental part of the United States Delegation to 
the UNCITRAL drafting group.  UNCITRAL completed its Draft 
Convention in December 2007 and the General Assembly of the 
United Nations adopted the Convention on Carriage of Good 
Wholly or Partly by Sea during its 2008 session in New York.  A 
formal sign-in ceremony was subsequently hosted at Rotterdam on 
September 23, 2009 at which twenty-one (21) countries, including 
the United States, signed their intent to ratification of the 
Convention, which became known as the Rotterdam Rules.  Only a 
few countries have ratified the Rotterdam Rules to date and many 
other countries waiting for the United States to ratify the 
Rotterdam Rules before their governments will similarly ratify it. 

Additionally, the MLA has played a leading role in the 
1966 merger of the former General Admiralty Rules of the 
Supreme Court and the Federal Rules of Civil Procedure.  The 
MLA's Committee on Practice and Procedure worked closely with 
the government's Advisory Committee, which included several 
senior members of the MLA.   

Much of the success of the MLA is due to the dedication 
and hard work of its members who participate in various 
committees set up and organized by the MLA.  Not to diminish the 
importance of all the committees within the MLA, but to comment 
upon a few, are the following:  Committee on Carriage of Goods; 
Committee on International Organizations, Conventions and 
Standards; Committee on Marine Ecology and Maritime Criminal 
Law; Committee on Marine Insurance and General Average; 
Committee on Offshore Industries; Committee on Salvage; Young 
Lawyers Committee; and the Committee on Uniformity of U.S. 
Maritime Law (the last of which I had the honor of chairing for the 
past five years).   
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The IIDM has similar committees that are instrumental in 
moving forward the ideals of its organizations as well. 

The Uniformity Committee identifies and alerts the MLA 
Board of Directors to legal decisions that give rise to decisional 
conflicts among the United States Circuit Courts of Appeal and the 
District Courts.  The Committee also identifies and monitors 
significant state court decisions which may conflict with the well-
established principals of Federal Maritime Law.  Not infrequently, 
at the request of the MLA President, the Uniformity Committee is 
sometimes called upon to provide research and legal analysis to 
assist the Board in considering requests for Amicus Curae by the 
MLA.   

II. WHAT IS A VESSEL? 
 

Besides the question as to "What is a COGSA package?", 
the next most frequently litigated question in maritime law may be 
"What is a Vessel?".  In 2005, the United States Supreme Court 
decided that for the purposes of the Longshore Harbor Workers' 
Compensation Act ("LHWCA") and the Jones Act, the definition 
of "vessel" would be guided by the definition contained in the 
United States Code.  The United States Code defines "vessel" as 
including "every description of water-craft or other artificial 
contrivance used, or capable of being used, as a means of 
transportation on water."  By adopting the broad definition of 
vessel, the Court sought to resolve conflict between the Circuit 
Courts regarding coverage under the LHWCA and the Jones Act, 
which often turned on the definition of "vessel".  Stewart v. Dutra 
Constr. Co., 543 U.S. 481, 125 S.Ct. 1118, 2005 AMC 609 
(2005).2 

The structure that ultimately promulgated the new 
definition of "vessel" was the Super Scoop, the dredging barge at 
issue in Stewart v. Dutra.  The SUPER SCOOP was a dredge, 

                                                 
2 Impact of Stewart v. Dutra on Seaman Status – A Follow up and Review of 
Cases Applying the New Definition of "Vessel", 4 Benedicts Maritime Bulletin, 
p. 24-28, McDermott & Meers 
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which consisted of a floating barge equipped with a clam shell 
bucket used to scoop silt from the ocean floor and onto scows 
floating next to the dredge. The SUPER SCOOP only had limited 
means of self-propulsion and required the aid of a tug to move long 
distances.  The SUPER SCOOP was operated by a Captain and 
crew that could move the barge short distances by manipulating its 
anchors and cables.  Applying the Section 3 definition of "vessel", 
the Supreme Court found that the SUPER SCOOP was a vessel for 
purposes of LHWCA.   

Using the Supreme Court's definition of a "vessel", several 
lower courts used the broad definition to address the question of 
what is a vessel in determining the seaman status of various 
claimants.  

The first lower federal court to address the Supreme Court's 
ruling in Stewart v. Dutra was the Western District of Michigan, 
Arnold v. Luedtke Engineering, Co., 357 F.Supp 2d 1019 (W.D. 
Mich. 2005), in which an employee had spent twenty-three years 
performing a variety of different maritime-related jobs for his 
employer.  Arnold's most recent position with his employer was as 
a Project Foreman for a sea wall construction project.  The court 
addressed the vessel status of three different structures used by 
Arnold in performing his job, namely, a floating work raft, a tug 
boat and a derrick boat.  The court found that both the tug and 
derrick easily had vessel status.  However, the court held that 
under Stewart v. Dutra, the floating work raft was not a vessel. 

The Second Circuit Court of Appeals decided in Uzdavines 
v. Weeks Marine, 418 F.3rd 138, 2005 AMC 2024 (2nd Cir. 2005) 
that the employee who worked on board a "bucket" dredge where 
he was allegedly exposed to asbestos which caused his cancer and 
subsequent death was a member of a crew, his widow sought death 
benefits pursuant to the LHWCA.  The widow argued that despite 
the fact that he was a member of a crew of a vessel, the vessel was 
not in navigation and that Mr. Uzdavines' connection to it was not 
substantial in duration and nature.  The Second Circuit held that 
Stewart superseded the prior Second Circuit test requiring 
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navigation to be the primary purpose of a vessel for it to be "in 
navigation".   

In Cain v. Transocean Offshore Deep Water Drilling, Inc., 
2005 U.S. Dist. LEXIS 17643 (W.D. La. August 12, 2005), the 
Western District of Louisiana found that an oil rig still under 
construction and undergoing sea trials constituted a vessel.  The 
next circuit to follow Stewart v. Dutra was the Eighth Circuit in 
Bunch v. Canton Marine Towing Co., Inc., 419 F.3rd 868, 2005 
AMC 2167 (8th Cir. 2005).  In Bunch, the Eighth Circuit found 
that a cleaning barge moored to the bed of the Missouri River, with 
spud poles extending through the center of the barge, constituted a 
vessel and that an employee working aboard the barge as a "barge 
cleaner" was a seaman for purposes of the Jones Act.   

In Holmes v. Atlantic Sounding Co., Inc., 429 F.3d 174, 
205 AMC 2612 (5th Cir. 2005), Addie Holmes brought a Jones 
Act claim in connection with her employment as a cook working 
on a structure called the BT-213.  The BT-213 was essentially a 
"floating dormitory" transported by tug and was used to house and 
feed employees during dredging projects at various locations.  The 
Fifth Circuit issued its initial decision on October 5, 2005 
concluding that the BT-213 was not a vessel.  Thereafter, in 
January 2006, the Fifth Circuit unanimously changed its decision.  
The court acknowledged that the Stewart decision "significantly 
enlarged the set of unconventional water craft that are vessels 
under the Jones Act and the LHWCA."  (Id. at 18-9).  In Harvey's 
Casino v. Izenhour, 713 N.W.2d 247 (Iowa Ct. App. 2006), the 
court addressed the status of two river boat casinos, the 
KANESVILLE QUEEN and the AMERISTAR, both of which 
were actually used to navigate on the Missouri River and the court 
had no trouble determining that each was a vessel under the 
Stewart test.   

Just when it appears that the courts had made a hard and 
fast rule as to what constitutes a vessel, the Supreme Court 
addressed the issue of whether a "floating home" is a vessel as 
defined by federal law and therefore subject to federal admiralty 
jurisdiction.  Lozman v. City of Riviera Beach, Florida, 133 S.Ct 
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735 (2013).  The Eleventh Circuit Court of Appeals had ruled that 
Mr. Lozman's floating home was a vessel using an analysis that 
was at odds with other federal circuit courts.  Due to the conflict 
between the circuits and the continuing uncertainty surrounding the 
issue of vessel status, the U.S. Supreme Court accepted the case for 
review.  Once again, the question of "what is a vessel?" was 
presented to the U.S. Supreme Court.  The answer to the question 
is important in terms of which court the parties would have their 
day before and what law would apply.  It will also determine 
which liability remedy, such as provided under the Jones Act and 
the General Maritime Law, would be available to an injured 
employee or whether an injured employee is limited to workers' 
compensation remedies.  The question is also significant for 
property owners, especially floating water-front properties and 
construction work platforms in the context of remedies, liability 
and financing.   

The Supreme Court once again looked at the language of 1 
U.S.C. Section 3, the federal law which defines a vessel as "every 
description of water-craft or other artificial contrivance used, or 
capable of being used, as a means of transportation on water."  The 
Supreme Court appears to have utilized a new test as to vessel 
status and now looks at the structure through the eyes of a 
"reasonable observer", paying closer attention to the practical 
attributes of water-craft or artificial contrivance.  Obviously, this 
new test will result in a case-by-case approach.  Judge Breyer, 
writing for the majority, looked upon the structure's lack of self-
propulsion, its rectangular bottom, its inability to generate or store 
electricity and its construction details (non water-type doors or 
windows), suggesting that the structure was not designed to 
transport anything other than its furnishings and the owner's 
personal effects.  The dissent, however, characterized the court's 
new "reasonable observer" standard as too subjective.  (Boating 
Briefs, Vol. 22 No. 1 (MLA Report, Spring 2013, MLA Doc. 810 at 
17699). 

The Supreme Court pointed out that its decision in the 
Lozman case is consistent with its holding in Stewart v. Dutra, 
since the SUPER SCOOP dredge in that case, determined to be a 
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vessel, "ordinarily served a water-borne transportation function" in 
that it regularly (not primarily) carried machinery, equipment and 
crew over water.  I am of the opinion that the Lozman case appears 
to have narrowed the holding in Stewart in requiring practical 
consideration of many factors and determination of vessel status.  
This will undoubtedly lead to more litigation for maritime 
attorneys. 

III THE GROUNDING OF THE COSTA CONCORDIA: A 
COMPARITIVE STUDY OF APPLICABLE LAWS IN 
ITALY AND THE UNITED STATES 

 
On May 2, 2012, Michael G. Chalos of Chalos O'Connor, 

LLP, gave a presentation to the Uniformity Committee’s meeting 
discussing the incident surrounding the allision of the COSTA 
CONCORDIA and the potential consequences that might arise 
under Italian Law. 

At the time of Mr. Chalos’ presentation, no official 
investigative reports were available for public consumption.  In 
addition, the trial of Captain Schettino had not been scheduled.  
The trial was actually scheduled to start in July 2013.  However, a 
lawyers' strike in Italy (which more than likely would not have 
happened in the United States) delayed the commencement of the 
trial.  The trial resumed on September 23, 2013, since courts in 
Italy do not hear cases in August.3  What follows herein is the 
outline of the presentation by Mr. Chalos, which consisted of a 
study of the applicable laws in Italy and comparing that to the 
hypothetical question as "what if the incident had occurred within 
United States waters?"; namely, off the coast of Florida.    

Factual Summary 
 

The Vessel – COSTA CONCORDIA 
 

                                                 
3The trial was suspended for a short period of time as the judge agreed to an 
examination of the vessel to seek further evidence.  Subsequently, the trial 
resumed. 
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 Owned and Operated by Costa Crociere S.p.A. – Subsidiary of 
Carnival Corp. 

 Built in 1996 for US$585 million. 

 114,137 gross tons and 951.8 feet long. 

 Carried more than 3,200 passengers and 1,000 crew. 

The Incident 
 

 Occurred on Friday the 13th, January 2012. 

 Set sail from the Port of Civitavecchia, near Rome, Italy. 

 Scheduled for a seven (7) day cruise, calling at ports of Savona, 
Marseille, Barcelona, Palma, Cagliri and Palermo. 

 Departure at 7:33 p.m. local time. 

 Two hours into the voyage, at 9:40 p.m. local time, the vessel 
struck a rocky outcrop off the shore of the island of Isola del 
Giglio. 

Damage to Vessel 
 

 A 160-foot long gash was torn into the port side of the vessel. 

 The vessel began flooding, lost power and started to list. 

 Without propulsion, she drifted back towards Giglio Island, 
where she grounded and listed onto her starboard side in shallow 
water.4 

Report to Italian Coast Guard 
 

 The first individuals to contact the Italian Coast Guard were 
passengers from their cell phones. 

                                                 
4 The vessel was successfully righted through a 19-hour parbuckling operation 
and now sits upright in 100 feet of water resting on a man-made platform. 
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 The Italian Coast Guard contacted the vessel's crew regarding 
the passenger's reports and were told the vessel was experiencing 
a "blackout". 

 The vessel's crew failed to report the true nature of the casualty, 
which delayed the rescue response. 

Abandoning Ship 
 

 The abandon ship order was given at 10:58 p.m. 

 Most passengers disembarked via lifeboats. 

 Evacuation efforts were hampered by the severe list of the vessel 
and the Master's decision to delay reporting the  incident to the 
Coast Guard. 

 Once the extent of the damage became known to the authorities, 
the Italian Coast Guard launched rescue boats and helicopters. 

 All but 32 of the 3,229 passengers and 1,023 crew were saved. 

The Moldavan Dancer 
 

 A 25-year-old former dancer, Dominica Cemortan, from 
Chisinau, Moldova, has become a central figure in the 
investigation. 

 It has been reported that Miss Cemortan provided statements that 
appear to contradict statements by members of the crew that she 
had been invited onto the bridge by Captain Schettino on the 
night of 13 January to watch him execute a sail-past in honor of 
a retired liner captain. 

 She told prosecutors the captain invited her to the bridge to see 
the ship perform a 'salute' of the island of Giglio. 

 She testified that she was his lover and was on board as a non-
paying passenger. 

Captain Schettino 
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 Captain Schettino was born in Castellammare di Stabia, South of 

Naples. 

 He joined Costa Cruises in 2002 and was promoted to Captain in 
2006. 

 Immediately following the incident, he was arrested and held in 
prison on suspicion of manslaughter. 

 He has been released and is currently under house arrest. 

 His trial resumed on September 23, 2013 and then was adjourned 
for new expert examination and then  resumed once again.  He is 
facing 20 years in prison. 

Captain Schettino’s Statements 
and Allegations of Misconduct 

 
 Captain Schettino allegedly stated the rocks struck by the vessel 

were not marked on the relevant charts. 

 He allegedly admitted he made a "judgment" error and that he 
ordered the turn "too late". 

 He has blamed the helmsman for the incident and considers 
himself a hero. 

 He is accused of abandoning the vessel before all of the 
passengers were evacuated, in violation of Italian law. 

 Reports indicate approximately 300 passengers remained 
onboard when Schettino abandoned ship. 

Potential Criminal Charges  
Against the Master in Italy 

 
 On January 16, 2012, the Public Prosecutor sought the detention 

of the Master for three crimes: 
 
o Causing a Shipwreck 
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o Abandoning Ship 

o Manslaughter (multiple counts) 

 On January 17, 2012, the Italian Court issued an Order 
summarizing the charges5 

 The trial is scheduled to take several months to complete 
and the court is expected to hear evidence from about 1,000 
surviving passengers. 

Causing a Shipwreck – Italian Law 
 

 Specifically, the court summarized that the "culpable behavior 
consisting of imprudence, negligence and incompetence and in 
violation of the regulations of the sector (and in particular of 
Art. 6 of Law No. 1085 of 27 December 1977, for having 
maintained a speed over 15 knots, even though in the proximity 
of obstacles, in a way such as not to be able to act in an 
appropriate and efficient manner so as to avoid collisions and to 
halt the craft within a distance appropriate to the circumstances 
and to the conditions of the moment), caused the shipwreck of 
the said Costa Concordia." 

 As a result of this charge, Captai Schettino faces a possible term 
of imprisonment of 10 years. 

Abandoning Ship – Italian Law 
 

 Article 591 of the Italian Penal Code provides that anyone who 
abandons a person incapable to fend for himself and which 
should have the custody or care, shall be punished by 
imprisonment of six months to five years.  However, the 
sentence is increased to one to six years if the act derives a 
personal injury and three to eight years if it results in death. 

                                                 
5 Captain Schettino's attorneys offered a plea bargain to the court and 
prosecution.  The plea was rejected.  Deals have been approved for five other 
defendants, including the helmsman and other ship officers who were on the 
bridge at the time and an official of the Cruise Line who was managing the crisis 
shoreside.  The company agreed to pay a substantial fine. 
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 Italian Navigation Code, Article 303 provides:  "the Master 
cannot order the abandonment of the vessel in danger if not after 
having experimented without result all means prescribed by the 
nautical art for saving same and after having heard the advice of 
the deck officers or, in default, of at least two of the most 
experienced crew members.  The Master must be the last to 
abandon the vessel seeing to it that, as far as possible, the ship's  
papers and books, as well as the articles of value committee to 
his custody, are saved." 

 Captain Schettino could be sentenced to six months to five years 
for each abandoned passenger who did not suffer an injury; one 
to six years for each abandoned passenger who suffered an 
injury; and three to eight years for those passengers who 
perished. 

 For the 300 passengers he is said to have abandoned and the 32 
who perished, he could face a maximum sentence of over 1,700 
years. 

Manslaughter – Italian Law 
 

 Manslaughter is defined in the Italian Criminal Code at Article 
589.  In summary, the statute defines manslaughter and its 
punishment as the action of causing the death of a person 
without intention, punishable with a sentence of between 6 
months and 5 years.  However, if there is more than one victim 
as a consequence of the same act, multiple counts will be added 
up to a maximum of 15 years imprisonment. 

 
What if it Happened in the U.S.? 

 
 In the United States, every oil spill and every maritime casualty 

involving the loss of life, will result in a criminal investigation in 
the U.S., and potentially, prosecution. 

 Unlike Italy, the U.S. does not have a criminal statute for 
abandoning a ship or causing a shipwreck; however, the United 
States does prosecute every loss of life that is caused by a vessel 
or occurs on a vessel under the Seaman's Manslaughter Statute. 
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Seaman’s Manslaughter Statute 18 U.S.C. §1115 
 

 Every captain, engineer, pilot, or other person employed on any 
steamboat or vessel, by whose misconduct, negligence, or 
inattention to his duties on such vessel the life of any person is 
destroyed, and every owner, charterer, inspector, or other public 
officer, through whose fraud, neglect, connivance, misconduct, 
or violation of law the life of any person is destroyed, shall be 
fined under this title or imprisoned not more than ten years, or 
both. 

 When the owner or charterer of any steamboat or vessel is a 
corporation, any executive officer of such corporation, for the 
time being actually charged with the control and management of 
the operation, equipment, or navigation of such steamboat or 
vessel, who has knowing and willfully caused or allowed such 
fraud, neglect, connivance, misconduct, or violation of law, by 
which the life of any person is destroyed, shall be fined under 
this title or imprisoned not more than ten years, or both. 

 Therefore, the elements of the crime are: 

o 1) the defendant was of the vessel (i.e., master, chief 
engineer, pilot, etc.); 

o 2) the defendant was guilty of misconduct, negligence or 
inattention to his duties on the vessel; and, 

o 3) that by reason of such misconduct, negligence, or 
inattention, someone died. 

 Based upon the current allegations against Captain Schettino, 
and had the incident occurred in the U.S., he would likely be 
charged under the Seaman's Manslaughter Statute. 

 Because this statue criminalizes misconduct, negligence or 
inattention, it effectively holds the defendant strictly liable for 
any maritime accident resulting in a death. 

 This statute provides for a maximum term of imprisonment of 10 
years and a fine. 
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Other Criminal Statutes  
Related to the Investigation 

 
 The U.S. Department of Justice often charges multiple counts to 

increase the possible sentence that will be imposed against 
seafarers, Owners and Operators of vessels. 

 DOJ regularly prosecutes the following statutes: 

o False Statement Act (18 U.S.C. §1001) 

o Conspiracy (18 U.S.C. §371) 

o Obstruction of Justice (18 U.S.C. §1505) 

o Tampering with Witnesses (18 U.S.C. §1512) 

o Sarbanes Oxley (18 U.S.C. §1519) 

 During any U.S. Coast Guard investigation, if a crew member 
makes a false statement to any government investigator 
regarding a fact that is material to the investigation, the 
crewmember may be charged with obstruction of justice and/or 
making a false statement. 

 For example, had this incident occurred in the U.S., Captain 
Schettino's alleged statement that the rocks were not on the chart, 
or the crew's alleged statements to the Italian Coast Guard that 
they were experiencing a "blackout", would likely result in 
charges of obstruction of justice and making false statements to 
the Coast Guard, and, possibly, conspiracy. 

Notice of Marine Casualty 
 

 Pursuant to 46 CFR §4.05-1, immediately after the addressing of 
the resultant safety concerns of a casualty, the owners, agent, 
master, operator, or person in charge, shall notify the nearest 
Sector Office, Marine Inspection Office or Coast Guard Office 
whenever a vessel is involved in a marine casualty. 
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 In this context, any false statement made pursuant to the 
statutory duty could also render criminal liability for the crew 
under the False Statement Statute discussed above. 

 Again, the master and crew are alleged in the COSTA 
CONCORDIA matter to have possibly provided the Italian Coast 
Guard with knowingly false or misleading statements. 

 The crewmembers could also be charged with conspiracy if two 
or more crewmembers agreed that they would make false 
statements to the Coast Guard.  If convicted of conspiracy, 
imprisonment of up to 5 years and/or fines are possible. 

 Similarly, if one crewmember attempted to influence another as 
to what to say to the Coast Guard, charges for obstruction of 
justice and tampering with a witness could be brought.  If 
convicted of obstruction of justice, imprisonment of up to 8 
years and/or fines are possible. 

 If any document material to the incident was concealed, 
destroyed or changed, the crewmember engaging in such 
conduct could face a charge of obstruction of justice under 
Sarbanes Oxley.  If convicted of obstruction under Sarbanes 
Oxley, imprisonment of up to 20 years and/or fines are possible. 

 The maximum fine for any of the above crimes is $250,000 for 
an individual and $500,000 for a corporation. 

Vicarious Liability for Owner/Operator 
 

 Under the U.S. law, corporations are "legal persons," capable of 
suing and being sued, and capable of committing crimes. 

 Pursuant to the doctrine of respondeat superior, a corporation 
may be held vicariously criminally liable for the illegal acts of its 
directors, officers, employees, and agents. 

 To be held criminally liable for the criminal acts of its 
employees and/or agents, the government must establish that the 
employee's and/or corporate agent's criminal acts were 
committed:  (1) within the scope of their employment or agency; 
and, (2) were intended, at least in part, to benefit the corporation. 
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 A corporation may have direct criminal liability for the acts of its 
directors and officers. 

 A corporate officer/director may be found criminally liable just 
because of his/her position of responsibility. 

 The fact that the company and its employees, officers and/or 
directors are outside the U.S. is not a bar to the dogged efforts of 
U.S. prosecutors. 

Responsible Corporate Officer 
 

 Under the "Responsible Corporate Officer Doctrine," criminal 
liability for violations of U.S. laws can be imposed on corporate 
managers or officers who were in a position to know about and 
prevent a violation, even if they did not actually commit the 
alleged crime. 

 A person can be held liable as a responsible corporate officer 
based upon the person's ability or authority to influence the 
corporate conduct that constituted the violation. 

 The United States has used this doctrine to convict high-level 
officers of corporations, including presidents of corporations, for 
violations of U.S. laws committed by lower-level employees. 

 There are three requirements to impose liability under the 
Responsible Corporate Officer Doctrine. 

 First, the individual must be in a position of responsibility, which 
allows the person to influence corporate policies or activities 

 Second, the person, by reason of his corporation position, could 
have prevented or corrected actions that constituted the violation. 

 Third, the individual's actions or omissions must have facilitated 
the violation. 
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Oil Pollution and Criminal Liability 
 

 If the maritime casualty results in a pollution incident, there are 
various statutes available to the Department of Justice to further 
prosecute for the pollution. 

 While the COSTA CONCORDIA has not yet spilled any oil, 
there remains a significant threat that it may. 

Clean Water Act 
 

 The Clean Water Act (33 U.S.C. §1251) prohibits the discharge 
of any pollutant by "any person" into navigable waters of the 
United States except where permitted. 

 A "knowing" violation of the Clean Water Act is a felony.  A 
"negligent" violation is a misdemeanor. 

 The Clean Water Act also prohibits the discharge of oil or 
hazardous substances into the navigable waters of the United 
States, or into the waters of the United States, or into the waters 
of the contiguous zone in such quantities as the President 
determines may be harmful. 

 Failure to report a discharge is a Class D felony punishable by 
imprisonment of up to 5 years. 

 The Clean Water Act also provides that the term "person" 
includes any "responsible" corporate officer". 

 The Clean Water Act has been held to be a public welfare statute 
and is strictly enforced against both individuals and corporations. 

 The Oil Pollution Act of 1990 (OPA '90) amended and 
supplemented the Clean Water Act's civil criminal penalty 
provisions. 

U.S. Strict Liability Criminal Statutes 
In the Event of a Pollution Incident 

 
 The Migratory Bird Act 
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 The Refuse Act 

 The Refuge Act 

 Violations of these statutes are misdemeanors punishable by up 
to 1 year of imprisonment and a $200,000 find (per count). 

National Marine Sanctuaries Act 
 

 The NMSA authorizes the Secretary of Commerce to designate 
and protect areas of the marine environment as national marine 
sanctuaries. 

 The NMSA makes it a criminal offense to destroy, or cause the 
loss of, or injure any sanctuary resource managed under the law 
or regulations of that sanctuary. 

 A person convicted under the NMSA may be fined or 
imprisoned for not more than 6 months 

 The Act contains a forfeiture provision which permits the 
government to request the forfeiture of the vessel and its cargo. 

Civil Suits 
 

 Regardless of whether Italian or U.S. law would apply, injured 
passengers, estates of deceased and damaged property owners 
are free to bring civil suits.  Several suits brought in the U.S. 
were dismissed on jurisdictional grounds due in part to the forum 
selection clause in passengers’ tickets. 

 The civil claims are being tried together with the criminal 
charges – something that would not occur in U.S. courts. 

 Neither the U .S. nor Italy is a signatory of the Athens 
Convention. 
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IV. CARRIAGE OF GOODS AND THE ROTTERDAM 
RULES 

 
One of the most important areas in which maritime 

attorneys have sought global uniformity is in the area of carriage of 
goods by sea.  This is the quintessential area in need of 
international uniformity for the enforcement of rules.   

The Rotterdam Rules are the latest in a series of 
conventions, treaties, and all rules governing the carriage of goods.  
The Rotterdam Rules have not yet taken effect and will not until 
twenty nations have ratified them.  To date, only two, namely, 
Spain and Togo, have formally ratified them.  The Rules were 
signed in September 2009 by twenty-four nations.   

Much has been written about the Rotterdam Rules and the 
efforts of representatives of the CMI and the MLA have been 
recognized in pushing these Rules forward.  Special mention 
should be made to the efforts of Michael Sturley and Vincent 
DeOrchis, among several others.   

To put the Rules into the present context, it is necessary to 
briefly review the history of carriage of goods.  In 1893, the U.S. 
enacted the Harter Act, and it was principally generated by the fact 
that foreign flag carriers were able to absolve themselves from 
liability for a number of different causes, while U.S. carriers had 
the responsibility of being essentially insurers of the goods.  The 
Harter Act was intended to put the international shipping trade to 
and from the United States on a more level playing field.  Carriers 
were allowed certain defenses; however, causes which might 
lessen or void the liability with respect to certain obligations were 
considered to be invalid.   

In 1924, the Hague Rules were enacted as a more detailed 
regime spelling out obligations of the carrier and shipper, as well 
as certain defenses in limitations.  In 1936, the United States 
enacted the Carriage of Goods by Sea Act ("COGSA") as national 
law and adopted the Hague Convention.  Thereafter, in 1968, the 
Visby Amendments to the Hague Rules were adopted by many 
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countries in which the limitations of liability were increased.  The 
United States failed to adopt the Hague-Visby Rules, leaving 
COGSA in place with a limitation of $500 per package or per 
customary freight unit.  Just as we saw earlier with the question as 
to "what is a vessel", the issue most litigated in the United States in 
the maritime arena is what is a package or customary freight unit.   

The MLA sought to improve COGSA with respect to 
modifications which would consider and potentially clarify certain 
case law, recognize the advances in technology and increased 
value of cargo, and other issues such as foreign jurisdiction 
clauses.  Despite the efforts of the MLA, the proposal did not pass 
muster with the United States Congress.  Thereafter, the CMI 
undertook to consider the matter on an international basis.  An 
important impetus for obtaining a global convention in the area of 
carriage of goods was the threat of regionalization.  Various 
countries and regions, namely, Asia, Europe, South America, the 
U.S., etc. were threatening to have the onset of rules, which may 
have caused chaos in the international shipping world.  
UNCITRAL then considered the subject to be suited for United 
Nations activity and thereafter, in 2009, the Rotterdam Rules were 
signed in the Netherlands by twenty-four nations. 

As we might surmise from the delay in the United States' 
signing of the Hague Rules (proposed in 1924 and ratified in 
1936), it is unknown as to when the Rotterdam Rules will actually 
come into effect.  The U.S. Congress seems to encounter 
distractions on a regular basis.  Several countries, namely, 
Denmark and Norway, have taken the position that ratification of 
the Rules will take place when the United States or the larger EU 
states ratify the rules.   

The Rotterdam Rules (formally United Nations Convention 
on Contracts for the International Carriage of Goods Wholly or 
Party by Sea) is a treaty comprising of international rules that 
revises the legal framework for maritime carriage of goods.  The 
Convention establishes a modern, comprehensive and uniform 
legal regime governing the rights and obligations of shippers, 
carriers and consignees under contracts for door-to-door shipments 
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that involve international sea transport.  The primary aim of the 
Convention is to extend and modernize international rules already 
in existence and to achieve uniformity of admiralty law in the field 
of maritime carriage.  The primary provisions and law changes 
found in the Rotterdam Rules include the following: 

1. It extends the period of time that carriers are responsible for 
goods to cover the time between the point where the goods 
are received to the point where the goods are delivered.  

2. It allows for more e-commerce and approves more forms of 
electronic documentation. 

3. It obligates carriers to have ships that are seaworthy and 
properly crewed throughout the voyage.  The level of care 
is set to due diligence, which is the same as provided in the 
Hague Rules.   

4. It increases the limit of liability of carriers to 875 units of 
account per shipping unit or three units of account per 
kilogram of gross weight. 

5. It eliminates the nautical fault defense which had prevented 
carriers and crewmen from being held liable for negligent 
ship management and/or navigation. 

6. It extends the time that legal claims can be filed from one 
to two years following the day the goods were delivered or 
should have been delivered. 

7. It allows parties to certain "volume" contracts to opt out of 
some liability rules set in the Convention. 

See, The Rotterdam Rules by Michael F. Sturley, Tomotaka 
Fujita and Gertjan van der Ziel.  London:  Sweet & Maxwell 2010, 
25 U.S.F.Mar. L.J. 189.  See, also, Jurisdiction Under the 
Rotterdam Rules, Michael Sturley.   www.rotterdamrules2009.com 
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THE U. S WATERWAY SYSTEM:  ADMIRALTY AND 
MARITIME PRACTICE, JURISDICTION, LIABILITY, 

AND INSURANCE 

By Dennis Minichello1 

 
I. Introduction 
 

This paper will focus on the legal issues arising from the 
multi-state waterway systems of the United States.  Those 
waterway systems generally pass through and cross the borders of 
most of the fifty states composing the United States, and, for one 
system, include Canada.  The interstate and international character 
of the systems gives rise to questions concerning political juris-
diction over the waterways, legal jurisdiction, and the application 
of federal and state law.  While the waterways themselves are 
ordinarily the result of natural geologic forces, the jurisdiction and 
governance of the waterways have resulted from Constitutional 
and historical forces, which have given rise to a most interesting 
and unique legal regime.  That legal regime continues to evolve, 
much like the waterways continue to flow. 

II. Description of the Waterway Systems 

The United States has been blessed with numerous 
waterways, both large and small, short and long, navigable and 
non-navigable.  Many of the rivers in the systems connect one with 
the other, forming what has been described as “systems” for 
purposes of usage and management.  For purposes of this paper, 
we group all of the waterways into five systems, based on their 
common usage and interconnectivity.2 

                                                 
1Shareholder, Marwedel, Minichello & Reeb, P.C.  This paper was presented as 
part of the Continuing Legal Education Program at the combined meeting of 
The Maritime Law Association of the United States and the Instituto 
Iberoamericano de Derecho Maritimo at Fajardo, Puerto Rico, in November 
2013. 

 2For extensive details on the types of commodities transported on the rivers, 
types of facilities, and  economic impact, see, e.g., An Overview of the U. S. 
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A. The Mississippi River System 
 

The Mississippi River System is, perhaps, the primary 
inland waterway system, as it stretches from Minnesota to 
Louisiana and includes traffic from the Illinois, Missouri, and Ohio 
River Systems.  The Mississippi River is the primary river in that 
system.  The Mississippi River System includes 9,000 miles of 
navigable waterways, including the Mississippi, Illinois, Missouri, 
and Ohio Rivers, with twenty-nine locks.  The primary commodity 
transported within that system is coal, followed by food, farm 
products, and petroleum. 

B. The Ohio River Basin System 
 

The Ohio River Basin System covers approximately 2,800 
miles of navigable waterway.  Coal is the primary commodity, 
with significant amounts of aggregates, petroleum, grains, and 
chemicals transported on the system.  There are sixty lock and dam 
facilities maintained by the U. S. Army Corps of Engineers. 

C. The Gulf Intracoastal Waterway System 
 

The Gulf Intracoastal Waterway System consists of 1,109 
miles of navigable waterway, primarily found on the East and Gulf 
Coasts of the United States.  This waterway system connects with 
some of the largest deep-water ports along those coasts and 
includes ten locks maintained by the U. S. Army Corps of 
Engineers.  Petroleum is the largest commodity shipped on that 
system, followed by chemicals, crude materials, and coal. 

D. The Pacific Coast System 
 

The Pacific Coast System is primarily located in the 
northwestern segment of the United States, and it is composed of 

                                                                                                             
Inland Waterway System, IWR Report 05-WETS-R-12 (11-1-2005), U. S. 
Army Corps of Engineers; and The U. S. Waterway System-Transportation 
Facts & Information, U. S. Army Corps of Engineers, November 2012.  This 
section borrows extensively from  those publications. 
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the Columbia, Snake, and Willamette Rivers.  At 596 navigable 
miles, it is somewhat different than the other systems in size, and 
also because it is not connected to any other waterway system, 
flowing, instead, directly into the Pacific Ocean.  There are eight 
locks operating on the river and maintained by the U. S. Army 
Corps of Engineer.  Primary commodities transported on the river 
include food and farm products, petroleum, crude materials, 
chemicals, and primary manufactured goods. 

E. St. Lawrence River Seaway and Great Lakes 
System 

 
The St. Lawrence River Seaway-Great Lakes System is the 

longest inland deep-draft navigation system in the world, 
extending 3,700 kilometers from the Atlantic Ocean to the head of 
Lake Superior.  The seaway begins in Montreal and extends west 
to the Welland Canal, connecting the lower St. Lawrence to the 
Great Lakes.  Fifteen locks enable vessels to climb from sea level 
up to Lake Erie.  The end result is an efficient, low-cost marine 
highway which supports the industrial heartland of North America 
by transporting cargo to and from one hundred commercial ports 
between North American and overseas destinations.  The system 
functions as a cooperative effort between the Canadian St. 
Lawrence Seaway Management Corporation and the U. S. St. Law-
rence Seaway Development Corporation.3 

It is apparent from just this brief description of the five 
river systems that the total inland waterway system of the United 
States covers a significant geographic area.  The system connects 
all but nine of the fifty states, with all of the states located east of 
the Mississippi River having access to the total system as a result 
of several smaller river systems.  The system is international in 
scope, as it includes the St. Lawrence River Seaway and the Great 
Lakes.  The system offers substantial commercial opportunities for 
the cost-effective transportation of various commodities and 
finished products; recreational usage; and, certainly, various other 

                                                 
 3For more detail, see the Annual Report 2011-2012, “Delivering Economic 

Value,” published by The St. Lawrence Seaway Management Corporation. 
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water resources, including municipal and agricultural irrigation, 
hydropower, flood control, and general regional development.  The 
infrastructure for the system is constructed, operated, and main-
tained by the United States Army Corps of Engineers, and marine 
navigation is ordinarily regulated by the United States Coast 
Guard. 

III. Admiralty and Maritime Law and the Waterway 
Systems 

 
A. Subject Matter Jurisdiction of Federal and State 

Courts 
 

The political structure of the United States consists of a 
federal government and fifty state governments bound together by 
the United States Constitution.  Prior to the Constitution, it was 
recognized that admiralty courts had jurisdiction over maritime 
matters.  That jurisdiction was subsequently codified in Article III, 
Section 2, Clause 1, the “Admiralty Clause,” of the Constitution, 
which mandates that “(a) all Cases of admiralty and maritime 
Jurisdiction ‘are within the judicial power of the United States.’”  
Additionally, Article I, Section 8, Clause 3, the “Commerce 
Clause,” of the Constitution provides that Congress shall have the 
power “To regulate commerce with foreign Nations, and among 
the several states.”  The Supremacy Clause of the Constitution 
(Article VI, Section 2) makes the constitutional acts of Congress 
“the supreme law of the land,” and the United States Supreme 
Court, early on, recognized the primacy of admiralty and maritime 
law under the Constitution as necessary for uniformity and 
consistency, which would not be the case if the law was subject to 
regulation by the states.4  Subsequent to the ratification of the 
Constitution, Congress granted admiralty jurisdiction to the federal 
courts in the Judiciary Act of 1789.5 

Federal courts in the United States, sitting in admiralty, 
have jurisdiction over maritime activity occurring on all waters, 

                                                 
 4The Lottawanna, 88 U.S. 558, 575 (1875). 
 5The current codification of admiralty jurisdiction is found in 28 U.S.C. § 1333. 
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whether or not they are connected to any oceans, which are used or 
are capable of being used in interstate or foreign commerce, either 
in their natural state or which are possible to make navigable with 
a reasonable expenditure.  In The Daniel Ball,6 the Supreme Court 
defined “navigable waters of the United States” as those that “form 
in the ordinary condition by themselves, or by united way of the 
waters, a continued highway over which commerce is or may be 
carried on with other States or foreign countries, in the customary 
modes in which such commerce is conducted by water.”  It is in 
that definition that admiralty and maritime jurisdiction is exercised 
over the waterway systems in the United States. 

With admiralty jurisdiction comes the application of 
substantive admiralty law.7  The courts have recognized that the 
federal system requires uniformity of substantive law in maritime 
matters.  The application of federal maritime substantive law is 
such that even nonadmiralty courts must apply it on matters 
directly affecting marine commerce or which involve the 
“characteristic features” of maritime law.8 

The application of federal maritime substantive law is 
important, and examples may be found, inter alia, in the following 
types of cases: 

 Cases involving the in rem or quasi in rem admiralty 
procedures found in the Admiralty Maritime Rules 
of the Federal Rules of Civil Procedure, such as 
vessel seizures under Rule C, Rule B garnishment 
actions, limitation-of-liability actions, etc.; 
 

                                                 
 677 U.S. 557, 563, 2000 AMC 2106 [retro]  (1871). 
 7East River S.S. Co. v. Transamerica DeLaval, Inc., 476 U.S. 858, 1986 AMC 

2027 (1986). 
 8Southern Pacific Ry. Co. v. Jensen, 244 U.S. 205 (1917); Garrett v. Moore-

McCormack Co., 317 U.S. 239, 1942 AMC 1645 (1942); Panama Ry. Co. v. 
Johnson, 264 U.S. 375, 1924 AMC 551 (1924); Oil  Workers v. Mobile Oil 
Corp., 426 U.S. 407 (1976). 
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 Commercial activities that involve the use of 
navigable waterways;9 
 

 Recreational boating activities, including the 
operation and maintenance of recreational vessels 
when those vessels are to be used on navigable 
waters;10 
 

 Maritime contracts which concern commerce on the 
sea, relate to commerce or navigation on navigable 
waters, or concern maritime employment;11 
 

 Contracts to repair or reconstruct vessels after they 
have already been placed in service;12 
 

 Contracts for the lease of vessels with an 
unexercised option to purchase;13 
 

 Passenger contracts of carriage;14 
 

 Seamen’s wage disputes;15 
 

 A general agency agreement for providing 
husbanding services to a vessel;16 
 

                                                 
 9State of Alaska v. Ahtna, Inc., 891 F.2d 1401 (9th Cir. 1989). 
 10Foremost Insurance Co. v. Richardson, 457 U.S. 668, 1982 AMC 2253 

(1982). 
11Norfolk Southern Railway Company v. James N. Kirby, Pty. Ltd., 543 U.S. 

14; 2004 AMC 2705, 125 S. Ct. 385 (2004); CTI-Container Leasing Corp. v. 
Oceanic Operations Corp., 682 F.2d 377, 1982 AMC 2541 (2nd Cir. 1982). 

12North Pacific S.S. Co. v. Hall Brothers Ship Building, 249 U.S. 119 (1919). 
13Flota Maritima Browning de Cuba S.A. v. Snobl, 335 F.2d 619, 1966 AMC 

1999 (4th Cir. 1966). 
14The Moses Taylor, 71 U.S. 411 (1867). 
15Fuller v. Golden Age Fisheries, Inc., 14 F.3d 1405, 1994 AMC 1275 (9th Cir. 

1994). 
16Exxon Corp. v. Central Gulf Lines, Inc., 500 U.S. 603, 1991 AMC 1817 

(1991). 
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 Wharfage and on-land storage, so long as the vessels 
are not withdrawn from navigation;17 
 

 Contracts for offshore oil exploration;18 
 

 Storage which is incidental to the marine 
transportation of cargo;19 
 

 Marine insurance contracts [more will be said on 
this later in this paper]; 
 

 Contractual salvage claims;20 
 

 Providing necessaries to a vessel, whether subject to 
the Federal Maritime Lien Act or not;21 
 

 Maritime torts, which are torts that occur on 
navigable waters and have some nexus with 
traditional maritime activities;22 
 

 Casualties involving pleasure craft when the 
casualty arises out of the operation of a recreational 
boat on navigable waters;23 
 

                                                 
17Selame Associates, Inc. v. Holiday Inns, Inc., 451 F. Supp. 412 (D. Mass. 

1978); Medema v. Gumbos’ Marina Corp., 1983 AMC 1611 (N.D. Ill. 1982). 
18Theriot v. Bay Drilling Corp., 783 F.2d 527 (5th Cir. 1986). 
19Horizon Insurance Co. v. Kinsman Marine Transit Co., 256 F. Supp. 9, 1966 

AMC 757 (N.D. Ohio1965). 
20Cope v. Vallete Dry-Dock Co., 119 U.S. 625, 2002 AMC 2694[retro] (1887); 

Broere v. $2,133, 72 F. Supp. 115, 1948 AMC 1056 (E.D.N.Y. 1947); 
Tidewater Salvage, Inc. v. Weyerhaeuser Co., 633 F.2d 1304; 1982 AMC 719 
(9th Cir. 1980).  

21Ventura Packers, Inc. v. F/V Jeanine Kathleen, 305 F.3d 913, 2002 AMC 2248 
(9th Cir. 2002); 46 U.S.C. § 31301, et seq. 

2280 ALR F. 105. 
23Foremost Insurance Co. v. Richardson, 457 U.S. 668, 1982 AMC 2253 (1982); 

Sisson v. Ruby, 497 U.S. 358, 1990 AMC 1801 (1990). 
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 Injuries sustained by federal longshore and harbor 
workers; 
 

 Casualties to commercial divers;24 
 

 Shore-side activities impacting vessel navigation; 
 

 Injuries to water skiers;25 
 

 Pollution claims;26 
 

 Ship-caused injury occurring ashore;27 
 

 Deaths on the high seas, as extended by the Death 
on the High Seas Act, 46 U.S.C. App. § 761; and 
 

 Product liabilities claims based on negligence or 
strict liability in tort.28 

There are also numerous federal statutes governing many 
aspects of maritime commerce and activity, many of which impact 
the waterways system. 

While the application of substantive admiralty law comes 
with the availability of admiralty and maritime jurisdiction, an 
interesting feature of the United States federal system is that state 
law may also be available as a basis for judicial decision-making 
where federal maritime law is incomplete and does not preempt 
regulation of the issue.29  This issue of the application of state law 
                                                 
24Sinclair v. Soniform, 935 F.2d 599 (3rd Cir. 1991). 
25O’Quinn v. Signa Property & Casualty, 2002 AMC 2459 (Fla. Cir. Ct. 2002). 
26Union Oil Co. v. Oppen, 501 F.2d 558, 1975 AMC 416 (9th Cir. 1974). 
27The Admiralty Jurisdiction Extension Act, 46 U.S.C. Appendix § 740; Young 

v. Players Lake Charles, LLC, 47 F. Supp. 2d 832, 1999 AMC 2529 (7th Dist. 
Tex. 1999). 

28East River S.S. Corp. v. Transamerica DeLaval, Inc., 476 U.S. 858, 1986 
AMC 2027 (1986). 

29Tungus v. Skovgaard, 358 U.S. 588, 1959 AMC 813 (1959); Wilburn Boat Co. 
v. Fireman’s Fund Insurance, 348 U.S. 310, 1955 AMC 467 (1955). 
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over maritime activities can be problematic.  In dealing with the 
issue, the courts have developed the doctrine of “federal 
preemption” to limit the application of state law in maritime 
matters, but that doctrine does not necessarily lead to a well-
defined demarcation between the two bodies of law, leaving the 
states “a wide scope” of possible involvement.30  Thus, the line 
between the importance of national uniformity in maritime law and 
the respect for state interests implied in our federal system is not 
always easily drawn. 

In dealing with the federal-versus-state interests in applying 
federal admiralty and maritime law, some courts apply a balancing 
test.  By applying the balancing test, courts seek to determine if 
there is an established federal rule of maritime law which cannot 
be supplanted by a conflicting state law, or to determine if a state 
has a substantial interest in the subject at issue, which takes 
precedence over the doctrine of uniformity.  This leads to a case-
by-case analysis, with a careful weighing of both state and federal 
interests.  Examples of courts finding that state law may govern 
certain maritime activities are as follows: 

 Contracts for purchase and sale of vessel;31 
 

 A state may apply its employment anti-
discrimination legislation to a ship owner’s 
headquarters in the state, because such application 
would not compromise uniformity of the admiralty 
system;32 
 

 Contracts preliminary to navigation;33 
 

                                                 
30Romero v. International Terminal Operating Co., 358 U.S. 354, 373; 1959 

AMC 832 (1959). 
31Kossick v. United Fruit Co., 365 U.S. 731, 1961 AMC 833 (1961). 
32Morgan v. Tyson Seafood Group, Inc., 1998 AMC 1185 (W.D. Wash. 1997). 
33Shipping Financial Services Corp. v. Drakos, 140 F.3d 129, 1998 AMC 1578 

(2nd Cir. 1998). 
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 A state law allowing recovery of economic loss may 
be available;34 
 

 Federal substantive law does not conflict with state 
statutory remedies for sexual harassment;35 
 

 State legislation providing for strict liability for 
pollution by hazardous substances can apply to 
marine pollution;36 
 

 There is an assumption of nonpreemption of state 
regulation when a state regulates health and safety 
matters that fall within the state’s police powers; 
 

 Nonmaritime activities, such as the construction of 
bridges, piers, and other structures, on navigable 
waters not subject to maritime jurisdiction, and state 
law applies;37 
 

 Police powers reserved in the U. S. Constitution may 
be used to regulate conduct for the public welfare;38 
 

 Federal water pollution statutes expressly provide 
that their application does not preempt application of 
state law; 
 

 Where there is no recognized general maritime law 
on an issue, and the matter does not require national 
uniformity, state law may be applied;39 

                                                 
34Kodiak Island Borough v. Exxon Corp., 991 P. 2d 757 (Alaska 1999). 
35Hoddevik v. Arctic Alaska Fisheries Corp., 975 P. 2d 563, 94 Wn. App. 268 

(Wn. App. 1999). 
36Paul v. All Alaskan Seafoods, Inc., 106 W.N. App. 406, 202 AMC 991, 25 P. 

3d 1040 (W.N. App. 2001). 
37W. R. Grace & Co. v. Department of Labor and Industries, 178 Wash. 4, 33 P. 

2d 659 (1934). 
38Askew v. American Waterway Operators, Inc., 411 U.S. 325, 1973 AMC 811 

(1973). 
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 Certain forfeitures of maritime property under state 

law have been allowed;40 and 
 

 State regulation regarding inspection regulation of 
vessels in the interest of safety has also been 
permitted.41 

The courts in maritime cases have also drawn the 
distinction between national and local interests by adhering to a 
“maritime but local” doctrine, where the courts recognized that 
while there are some maritime interests involved in a matter, the 
case is nevertheless local, and, therefore, the principles of national 
uniformity do not apply, and state law governed exclusively.42  
Many of these cases have come up in the context of maritime 
workers’ and state workers’ compensation legislation.43  There is 
also a recognized “twilight zone” when a case may fall either 
within the exclusive maritime jurisdiction or exclusive state 
jurisdiction.  This, again, has generally been raised in issues 
dealing with seamen’s remedies, including those available through 
state workmen’s compensation remedies. 

In addition to cases where state regulations or statutes are 
determined to conflict with established federal maritime law, 
Congress may also preempt state law by legislation passed within 
its powers under the U. S. Constitution.  There are two categories 
of this type of preemption: 

                                                                                                             
39Wilburn Boat Co. v. Fireman’s Fund Insurance Co., 348 U.S. 310, 1955 AMC 

467 (1955). 
40Hendry v. Moore, 318 U.S. 133, 1940 AMC 1392 (1942); State of Alaska v. 

F/V Baranoff, 677 P. 2d 1245 (AK 1984). 
41United States v. Locke, 529 U.S. 89, 2000 AMC 913 (2000); Kelly v. 

Washington ex rel. Foss Co., 302 U.S. 1, 1937 AMC 1490 (1937). 
42Western Fuel Co. v. Garcia, 257 U.S. 233 (1921). 
43Pacific Merchant Shipping Association v. Aubry, 918 F.2d 1409, 1991 AMC 

2797 (9th Cir. 1990). 
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 “Field preemption,” which occurs if Congress 
explicitly or impliedly states that a federal law will 
exclusively regulate the field; and 
 

 “Conflict preemption,” which provides that federal 
law will preempt state law when it actually conflicts 
with that federal law. 

 
It is easy to see from the many examples that while the 

courts have applied substantive maritime law to matters arising 
within the scope of federal maritime jurisdiction, the federal nature 
of the United States has also allowed for other more local 
governmental entities to impact on maritime interests where 
federal law does not preempt the local interests. 

Two other features arising out of the federal-local issue are 
the concept of “savings to suitors” and the concept of case 
removal.  28 U.S.C. § 1333 contains what is commonly referred to 
as the “savings to suitors” clause, which permits a plaintiff to file 
his maritime case in a state court if that state court has jurisdiction 
over both the parties and the subject matter.  The state courts still 
must apply substantive federal maritime law, but may also apply 
state law if maritime law is incomplete and does not preempt 
federal regulations or statutes. 

While the plaintiff does have leeway as to its choice of 
forum under the “savings to suitors” clause, a defendant also has 
the right to remove a case filed in state court to a federal court, 
pursuant to 28 U.S.C. § 1441, if the case is one within the “original 
jurisdiction” of the United States District Courts.  This is subject to 
the caveat that an action filed in state court cannot be removed to 
federal court on grounds only that it is within admiralty 
jurisdiction, unless it also has an independent basis for federal 
jurisdiction, such as diversity of citizenship of the parties or that 
the cause of action involves a federal question.44  As a result, 
maritime litigants may find themselves litigating maritime issues in 
                                                 
44Romero v. International Terminal Operating Co., 358 U.S. 354, 1959 AMC 

832 (1959). 
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state courts, which are not always the most informed and 
expeditious venues for handling such cases and, in the case of 
personal-injury actions, generally favor injured plaintiffs. 

B. Marine Insurance 

Marine insurance encompasses many different forms of 
policies, including protection and indemnity coverage, hull 
coverage, open marine cargo policies, pollution coverages, and a 
comprehensive marine general liability policy, which includes 
coverages for marine and nonmarine liabilities.  All of these types 
of policies are available for usage by insureds doing business on 
the waterways. 

Generally speaking, marine insurance contracts are within 
admiralty jurisdiction.45  However, for there to be admiralty 
jurisdiction, the insurance must involve a maritime interest, such as 
a vessel cargo or other such interests.  The object of the coverage 
must have a “genuinely salty flavor” for the policy to fall within 
maritime jurisdiction.46  When there are both maritime and 
nonmaritime elements, and they are inseparable one from the 
other, a court sitting in admiralty may adjudicate the matter 
through the extent of the maritime interest.47  Otherwise, state 
substantive law may be used to interpret or apply coverages in 
nonmaritime aspects of such disputes.48 

C. Regulating the Waterways 
 

Supervision, operation, maintenance, and regulation of the 
waterways are generally the responsibilities of the federal 
government.  The U. S. Army Corps of Engineers is tasked with 
the construction, operation, and maintenance of the waterways’ 
infrastructure, such as locks and dams, navigation channels, and 

                                                 
45New England Mutual v. Dunham, 78 U.S. 1, 1997 AMC 2394 [retro](1870). 
46Folksamerica Reinsurance Co. v. Clean Water of New York, Inc., 281 F. 

Supp. 2d 530, 2003 AMC 2344 (E.D.N.Y. 2003). 
47Flota Maritima Browing de Cuba v. Snobl, 363 F.2d 733, 735; 1966 AMC 

1999, 2003 (4th Cir. 1966). 
48Angelina Casualty Co. v. Exxon Corp. USA, Inc., 876 F.2d 40 (5th Cir. 1989). 
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other related infrastructure.  Commercial barge shippers and other 
waterway users receive significant support through federal funding 
for operational costs, capital expenditures, and major rehabilitation 
of the waterways.  The Water Resources Development Act of 1986 
provides that expenditures for construction and major 
rehabilitation projects on the inland waterways are co-shared on a 
50/50 basis between the federal government and commercial users 
through the Inland Waterways Trust Fund (“IWTF”).  Operations 
and maintenance costs for the inland waterways are a 100% federal 
responsibility.  The IWTF is supported by a 20¢-per-gallon tax on 
commercial barge fuel.  Future financing for the inland waterways 
system is the subject of an ongoing debate in Washington.49 

The United States Coast Guard (“U.S.C.G.”) is tasked with 
regulating the operation of vessels on the waterway system.  The 
U.S.C.G discharges its responsibilities through authority granted to 
it by federal statutes and regulations, which allow it to set 
compliance standards for the design, construction, and safety 
features of vessels; documentation and registration of vessels; 
determine and enforce the rules of navigation and operation; 
inspect vessels for compliance; engage in a comprehensive 
monitoring of vessel operations on the waterways; and promulgate 
and enforce safety regulations on vessel operators.  On a day-to-
day basis, users of the water systems interact with the U.S.C.G. on 
a regular basis. 

Finally, the Environmental Protection Agency (“E,P,A,”) is 
charged with seeing that the waterways are kept in compliance 
with the federal environmental regulations and statutes.  On certain 
issues where there is dual jurisdiction from both the U.S.C.G. and 
the E.P.A. (such as for vessel general permits and ballast water 
issues), the U.S.C.G. and the E.P.A. try to work together to 
develop a consistent interpretation and application of the laws to 
provide a level of certainty to users of the waterway systems. 

                                                 
49“Inland Waterways:  Recent Proposals and Issues for Congress,” 

Congressional Research Service 7-5700, May 3, 2013, prepared for members 
and committees of Congress. 
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IV. Summary and Conclusion 
 

This paper has attempted to describe some of the physical 
aspects of the U. S. waterways system and the challenges it 
presents for admiralty and maritime practice, jurisdiction, liability, 
and insurance.  While the law recognizes the primacy and need for 
uniformity of admiralty and maritime law as it applies to the 
navigable waterways, the federal system of the United States also 
allows for an intersection of law and interests between the federal 
government and the individual states.  Concepts such as 
uniformity, preemption, and maritime-but-local come into play to 
determine issues of maritime practice, jurisdiction, liability, and 
insurance.  Those doctrines and the applicable law in general 
continue to evolve, balancing the need for uniformity with the 
demands of the federal political structure of the United States. 
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