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EDITORIAL COMMENT

This edition of the MLA Report includes two exceptional papers by
James Moseley and Larry Kahn, respectively, which were originally pre-
sented as speeches at the MLA’s Fall 2003 meeting in Boca Raton. Mr.
Moseley, former president of the Association, describes the genesis of the
MLA’s Code of Professional Conduct, and discusses, with both common
sense and humour, the guiding principles that the maritime bar must strive
toward in order to satisfy the precepts of the Association’s Code. It is a
thoughtful and erudite paper, and well worth reading.  

Larry Kahn’s paper addresses three distinct ethical issues—the avail-
ability of technology to eavesdrop on opposing counsel through emails,
potential conflicts of interest arising from prior government service, and
attorney misconduct during civil discovery. The topics are timely and well
analyzed. Moreover, they provide a useful benchmark against which the
effectiveness of the MLA’s Code of Professional Conduct can be measured. 

This edition of the Report also includes semi-annual newsletters and
reports by the Committee on Maritime Arbitration and Mediation, the
Marine Insurance and General Average Committee, Carriage of Goods by
Sea Committee, the Young Lawyers Committee, as well as the Committee
on Fisheries and the Carrier Security Committee. As always, LeRoy Lambert
and I encourage the Association’s other committees and working groups to
submit written contributions for inclusion in the next Report. 

Matthew A. Marion, 
Editor
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CODE OF PROFESSIONAL CONDUCT 
OF THE MARITIME

LAW ASSOCIATION OF 
THE UNITED STATES REVISITED

By: James F. Moseley*

I. INTRODUCTION

Criticism of our profession abounds. It is within the power of each of
us working through law societies, bar associations and individually to play
a substantial part in reversing what critics describe as the lack of profes-
sionalism. If we do not, the fault lies in ourselves. If on the other hand,
each of us does our part to enhance our profession, then, our community
and the nation will be served. Such must always be the commitment of The
Maritime Law Association of the United States, corporately, and of its mem-
bers individually. Our tradition deserves no less.

This is the second time that a seminar has been held by The Maritime
Law Association of the United States where Dick Corwin and I had dis-
cussed the Code of Conduct and the underlying ethical spirit of the
Association in day to day professional activities. The first occasion also
included Hon. Charles L. Brieant, Jr., former Chief Judge of the Southern
District of New York, now Senior District Judge. The seminar was reported
in the MLA Report.1

Four and a half years have passed since our initial seminar on our
Code was discussed in open seminar. Recently, a member of the federal
judiciary mentioned to me that our Code was absolutely one of the finest
he had ever seen. It was succinct, direct, yet all encompassing. Let us now
take this opportunity to briefly revisit our Code in order to make sure that
the Code and principles stated therein remain our constant companion.
Compliance with its spirit rests solely in ourselves.

Our endeavors, day in day out, must always be mindful of our respon-
sibility as a part of the system of justice. Daniel Webster, while extolling the

[13819]
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President of The Maritime Law Association of the United States, 1996-1998.
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virtues of one who had worked in the justice system, Mr. Justice Story,
described it this way: 

Justice, Sir, is the great interest of man on earth. It is the lig-
ament which holds civilized beings and civilized nations together.
Wherever her temple stands, and so long as it is duly honored,
there is a foundation for social security, general happiness, and
the improvement and progress of our race. 

And whoever labors on this edifice with usefulness and dis-
tinction, whoever clears its foundations, strengthens its pillars,
adorns its entablatures, or contributes to raise its august dome still
higher in the skies, connects himself, in name, and fame, and
character, with that which is and must be as durable as the frame
of human society.2

II. THE GENESIS 

The Study Group was carefully selected so that it included leaders of
the bench and bar, MLA proctor members, our non-lawyer members, all
geographic areas, all age levels of practitioners, and also various disciplines
within the practice of admiralty law.3 The Study Group was lead by Ben L.
Reynolds, Chairman and John D. Kimball, Vice Chairman. A great debt is
owed to the Committee leadership and to each Committee member. All
members were MLA members and were composed of the following:

A. MLA Judicial Members

Hon. Susan H. Black, United States Circuit Judge, United States Court of
Appeals for the Eleventh Circuit; 

Hon. Charles L. Brieant, Jr., United States District Judge, then Chief Judge
of the Southern District of New York; 

[13820]

2The great American Daniel Webster’s eulogy of Mr. Justice Story reminds us of the
type of person who should be laboring in the vineyards of justice. It reminds us of
the qualities that we should all strive for. The Speeches and Orations of Daniel
Webster, 532 and 533 (Little, Brown & Co. 1894). 
3At the time the Study Group was appointed and when the Code was adopted, the
writer was the Fortieth President of The Maritime Law Association of the United
States (1996-1998).



Hon. Edith Brown Clement, then United States District Judge, Eastern
District of Louisiana (now United States Circuit Judge, United States Court
of Appeals for the Fifth Circuit); 

Hon. Alma L. Chasez, United States Magistrate Judge, United States District
Court, Eastern District of Louisiana; 

Hon. Harold R. DeMoss, Jr., United States Circuit Judge, United States Court
of Appeals for the Fifth Circuit; 

Hon. Alex T. Howard, Jr., United States Senior District Judge, Southern
District of Alabama; and

Hon. Thomas C. Platt, United States District Judge, Eastern District of New York.

B. Proctor Members of MLA

[13821]

Richard C. Binzley of Cleveland;

James K. Carroll of New Orleans; 

Tucker H. Couvillon, III of New
Orleans; 

John J. Devine, Jr. of New Jersey;

George W. Healy, III, Past
President of MLA, of New Orleans; 

Bruce A. King of Seattle; 

J. Dwight Le Blanc of New Orleans; 

Raymond T. Letulle of Philadelphia; 

The late Frank J. Marston of Miami;

Michael A. McGlone of New
Orleans; 

Joseph P. Milton of Jacksonville;

Thomas J. Muzyka of Boston;

Michael D. O’Keefe of St. Louis; 

W. Boyd Reeves of Mobile;

Kenneth E. Roberts of Portland; 

Howard J. Sobczak of Chicago; 

Andrew A. Tsukamoto of New
Jersey;

Charles F. Tucker of Norfolk.

C. Non-Lawyer Members of MLA

Agnes Martin of New York; and 

Howard L. Myerson of New York, Past Chairman of Average Adjusters of
the United States



THE CODE

Upon the Report of the Committee this Code was unanimously adopt-
ed by the Board and members.4

The Code provides:

1. I will provide the highest level of competency and efficiency in the
performance of all legal services.

2. I will comply with all rules and codes of professional conduct, and
respect the law and preserve the decorum and integrity of the judi-
cial process.

3. I will be civil and courteous to all colleagues, parties, witnesses and
the courts, recognizing that effective representation is undermined
by antagonistic behavior.

4. I will keep my word in the conduct of my legal practice and treat
my colleagues, parties, witnesses and the courts with respect and
dignity.

5. I will maintain the trust of my clients by keeping them well-
informed and actively involved in making decisions affecting them.

6. I will resolve all disputes expeditiously and not engage in any
course of conduct which unnecessarily increases cost or delays liti-
gation.

7. I will engage in the discovery process, seeking an expeditious result
for my client’s legitimate interest, while avoiding abuse and harass-
ment of witnesses and parties.

8. I will contribute time and resources to pro bono activities. 

9. I will not mislead or make any misrepresentation to the court.

10. I will exemplify and instill in others the tenets of this Code of
Professional Conduct.5

[13822]

4MLA document no. 374, pp. 11,100 to 11,102 (Fall Meeting October 31, 1997). 
5Also printed in Section III, p. 15, Directory and Bylaws of the U. S. M.L.A. (2002-
2003), document no. 266.



III. BACKGROUND OF PROFESSIONALISM

The earliest regulatory guidelines for lawyers arose in medieval times.
Most of these commitments took the form of an oath.  For example, in the
year 1231, the Bishops of the Province of Tours adopted the “Oath of the
Advocates.” This oath covered among other things that the case should
stand for the truth, not produce false witnesses, should be expedited,
judges should not be burdened with objections, and at all times the honor
of the Court should be sustained.6 It states:

The advocates who in accordance with usage receive pay,
shall by no manner of means be admitted, unless they have been
sworn in. The formula for such an oath is thus: That they shall not
favor (take) knowingly cases that are not just; nor shall they bring
about, with malice aforethought, undue delay or haste in the con-
duct of cases by means of false oath, rather than stand by the
truth. Nor shall they instruct their client toward malitious answer
or statement; nor shall they after the published attestations, or any
at stage of the trial, nor even before the oath suborn witnesses, or
cause them to be suborned. Nor shall they permit their client to
produce false witnesses; and if they should gain knowledge there-
of, they shall reveal such to the court. If memorials (briefs) are to
be made they shall do so in good faith, and not withdraw from
court malitiously, until the memorial be completed and admitted
in court.  Clients they shall expedite to the best of their ability, and
in good faith. Nor shall they bother (literally burden) the Judge
with objections, believing that they will give in to them. They shall
sustain the honor of the court, nor perpetrate in court a falsehood.

Moreover, an oath was in use in England as early as the year 1246. This
oath stresses the fact that you should deal with the truth, and that you must
conduct yourself according to your best learning and discretion.7 It states:

[13823]

6This example comes from the research of Josiah Henry Benton who published The
Lawyers Official Oath and Office (1909). Likewise these historical oaths are cited in
the Gilded Age of Legal Ethics: Essays on Thomas Good Jones’ 1887 Code, University
of Alabama School of Law (2003). This writer would encourage you to read this
interesting and warmly written book of essays that has been written by Carol Rice
Andrews, Paul M. Pruitt, Jr. and David I. Durham. Professor Andrews along with her
colleagues, with great insight and scholarship, write of an exemplary person. The
text does not dwell on “the way it was” but graphically illustrates “the way it must
always be”, p. 9.  
7Id. p.10.



You shall doe noe Falshood nor consent to anie to be done
in the Office of Pleas of this courte wherein you are admitted an
Attorney. And if you shall knowe of anie to be done you shall give
Knowledge thereof to the Lord Chief Baron or other his Brethren
that it may be reformed you shall Delay noe Man for lucre Gaine
or Malice you shall increase noe fee but you shall be contented
with the old Fee Accustomed. And further you shall use your selfe
in the Office of Attorney in the said office of Pleas in this Courte
according to your best learning and discrecion. So help you God.

In 1430 the Guildhall in London created four symbols of civic virtue.
These symbols first constructed seven hundred years ago are still on view
today. They are: discipline, temperance, fortitude and justice. These sym-
bols, taken with several others, symbolize law and learning. Perhaps these
symbols served as an early “code.”

In the formative years of Colonial America legal officials were con-
stantly crossing over the boundaries between their many offices by going
back and forth between their private law practices and government. For
example, the Chief Judge of South Carolina, Nicholas Trott, was a Chief
Judge of the Court of Common Pleas, Chief Judge of the Court of Admiralty
and a member of the Governor’s Council. Nevertheless, he would represent
himself, speak on behalf of private clients, politick for his friends and write
the first compilation of that colony’s laws. No colony was immune. King’s
attorneys and judges had active private practices in other colonies, such as
in Massachusetts. To say the very least, the modern concept of conflicts of
interest and other ethical aspects were not well developed. 

However, by the mid 18th Century there was improvement. Apprentice
lawyers were being trained by “reading” law as clerks and juniors to estab-
lished lawyers. While this type of education may be a matter to relegate to
the ancient past, the young lawyers who were produced from this method
appeared to be very professional and had no use for unprofessional con-
duct or inferior abilities.8

The improvement of the moral view of the responsibility of the bar
carried forth into the next century. In Kent’s Commentaries on America
Law, several significant professional observations were made. Not surpris-
ing for his time, much of his commentaries is devoted to admiralty and mar-

[13824]

8Hoffer, Law and People in Colonial America, pp. 56 to 66 (Hopkins University
Press) 1992.



itime law. In discussing the history of maritime law, he stated that the
English maritime law has been advanced because the arguments at the bar,
the opinions from the bench, serious reflections, scrupulous morality and a
through acquaintance with all the various topics that concern the great
social interest of mankind. He further added that the profession has not
been wanting in the study and cultivation of maritime law. Decisions in the
federal court in commercial cases had done credit to the moral and intel-
lectual character of the nation and the admiralty courts in particular had dis-
played great research with a familiar knowledge of the principles of mar-
itime law. Further, he was able to extol the fact that maritime law had been
an object of professional research. For example, Alexander Hamilton was
an accomplished lawyer who by his precepts and practice placed value on
decisions of Lord Mansfield and Continental Jurists. Hamilton’s profession-
alism was of the highest quality.9

The French lawyer and jurist, Alexis de Tocqueville, traveled through-
out the length and breadth of the United States, as it then existed in the
mid Nineteenth Century. He made numerous observations about the
American character. His observations on all facets of American life and gov-
ernment seemed to provide us with an accurate reflection of life at that
time. He stated:

In America there are no nobles or literary men, and the peo-
ple are apt to distrust the wealthy; lawyers consequently form the
highest political class and the most cultivated portion of society.
If I were asked where I place the American aristocracy, I should
reply without hesitation that it is not among the rich, who are
united by no common tie, but that it occupies the judicial bench
and the bar.

Such was the character and reputation of the American lawyer in the
Benedict era as reflected in Benedict’s Preface to his First Edition on
Admiralty. Today it is not enough for us to say that we wish it could be
the same way. But, we are not perceived to be the same way. In fact, we
are not perceived to be the same way by any measure. Therefore, our MLA
Code of Professional Conduct is to serve as a guide to help us remember
and return to the standards that have existed for over a hundred and fifty
years.

[13825]

9Kent - Commentaries on American Law, Vol. 2, pp. 509 to 524, pp. 525, 526, and
528. 



When one encounters the First Edition of The Law of American
Admiralty, one is struck not only by the simplicity but the eloquence of
Eratus C. Benedict’s view of the practice before our Admiralty Courts in the
mid 19th Century.

Three characteristics are prevalent in his writing. The first is his great
admiration for the “profound sagacity” and the practical wisdom of our
forefathers, in providing for an unknown future, and a territory to be
extended indefinitely under the forms of our double government. He
expressed the judicial and commercial impact of the Constitution: “that wis-
dom is especially apparent at this time, when the commercial era with its
new means and its new discovery is opening before us a most conspicu-
ous and responsible career among nations.” The respect that he evinces in
the constitutional framework under which we work today comes through
with a substantial force upon the reader.

His second characteristic is his concern that his writing be directed to
those who do not already understand the subject. He felt too many books
addressed only experienced admiralty practices. He was addressing not
only those with experience but also those who were learners. He was a
mentor.

Thirdly, he had a genuine humility in that he felt that his writing may
have been an obvious departure from the common standard of excellence
established in other books, but he tried and hoped that he had lived up to
the standards of other writings. Otherwise, he felt that he would not have
accomplished his purpose.

Undoubtedly, Mr. Benedict had very little written code to guide him,
but he hardly needed one. His conduct reflected a code, that not only he,
but many others throughout the country lived by. Perhaps Mr. Benedict
was guided by what he had observed through his years of studies, as well
as, his extensive travels.

Personal conduct and personal ideals were equated with the excel-
lence in the law. It is not surprising that the classic author, Robert Louis
Stevenson, observed: “personal honor is the distinguishing badge of the
legal profession.”10

[13826]
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On the lighter side, one must always remember that lawyers have
always been the subject of jokes and other uncomplimentary comments.
However, for the most part these were directed in good-natured comments
without rancor.

For example, there is the entry in the public records of Watertown,
Massachusetts at the end of the 17th Century that stated the township had
three hundred and twenty-five inhabitants; two of who were blacksmiths,
three were shopkeepers, and one was a medical doctor. Conspicuously, the
clerk added the entry that there were no lawyers, “for which the latter fact
we take no credit but give thanks to almighty God.” This clever clerk prob-
ably sensed that he would be often quoted in the future, but was he vitri-
olic? I think not.

But the public mood has changed. Comments, commentary and con-
duct regarding the bar are alarming, but nonetheless are manageable.
Clearly, something must be done. The issue at hand appears to be complex
and overwhelming. 

But, change must begin with you and me. How then should this issue
be approached? Perhaps Mark Twain stated it best when he said:

The secret of getting ahead is getting started. The secret of
getting started is breaking your complex overwhelming tasks into
small manageable tasks, and then starting on the first one.

The MLA has started. Indeed, the MLA’s efforts to right the ship of pro-
fessionalism or the public’s perception of professionalism began with the
first step of appointing a Study Group.

IV. THE PROFESSIONAL CODE OF THE MARITIME LAW 
ASSOCIATION OF THE UNITED STATES

The Maritime Law Association of the United States, of course, was not
the first organization that realized that it must continually replenish its con-
siderations of professionalism. 

The Maritime Bar has enjoyed an unprecedented standard of excel-
lence as recognized by the federal courts and indeed by most members of
the state judiciary. Hardly any maritime practitioner has not heard a com-
ment, formally or informally, by a court that it is a pleasure to have admi-
ralty practitioners participating in a case before that court. However, we are
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not and never were “grandfathered” into that favored status and, in fact,
would not wish to be. It is an ongoing continuum of hard work, effort,
civility, professionalism and integrity by each of us that maintains this high
standard and reputation.

This outstanding Study Group was guided by Ben Reynolds of Houston
as Chair and John Kimball as Vice Chair. They used their substantial expe-
rience at the admiralty trial bar in drafting our document. The substantial
participation by members of the bench added a perspective and an out-
standing aspect to the Code. Joining this Study Group were also experi-
enced practitioners from throughout the United States, as well as non-
lawyers who lent a necessary perspective. There were many areas that were
discussed at length and finally the spirit and the draftsmanship blended.

There is no more meaningful, yet succinctly written report on profes-
sionalism and our Code than that which was orally presented to the MLA
Young Lawyers Committee and later published. The author, Hon. Charles
L. Brieant, presented an experienced comment on excellent past perfor-
mance and his view into the future on professionalism and civility.11

Further, other high praise has come from members of the bench, such as
Honorable Alex Howard in his address to the MLA.

In drafting the Code for the MLA, in addition to considering the afore-
mentioned ideals, the Study Group drew upon other professionalism codes
from other Associations.

For example, the American College of Trial Lawyers has a rather metic-
ulous Trial Code of Conduct created in 1956. It addresses many issues that
are helpful in the conduct of a trial but do not give many general princi-
ples. These were closely considered by the Committee in drafting our
Code.

Also, the ABA Code was considered. The original ABA Model Canons
of Ethics were later modified into the ABA Model Code of Professional
Responsibility in 1969. In 1983 aspirational ethics considerations were
deleted when the ABA adopted the Model Code of Professional Conduct.
The current rules do embody some aspirational sections but many lawyers
seem to rely exclusively on disciplinary standards in setting their conduct.12

[13828]

11Brieant, J., Professionalism, Civility and the Maritime Bar: A View from the Bench,
28 J.Mar.L. & Com., 551 (1997). See also a speech delivered by the Honorable Alex
Howard to MLA Fall Meeting, October 31, 1997.
12Neuner, Professionalism, Tulane Admiralty Law Institute (1999).



The Code of the MLA is somewhat brief, because the history and tra-
ditions of the Admiralty bar have long expedited discovery and encouraged
mutual efforts to avoid hearings at every turn of a case. This spirit had tra-
ditionally been evident when it comes to attempts to compromise. 

I believe that the hallmark of the Admiralty bar in settlement matters
would live up to the advice that was given by former Justice Hardy
Gregory, Jr. of the Supreme Court of Georgia when he said “there is a time
to take a stand and a time to find a way; good lawyering is knowing the
difference.”  In knowing the difference, matters from personally injury
cases to cargo to collision cases have engendered prompt disposition in
many, many instances. However in scanning the horizon of the future, it is
not always that way with other elements of the bar. 

At the August 12 and 13, 2002 meeting of the House of Delegates of
the American Bar Association, Resolution No. 105 was submitted for action.
Since I am a member of the House of Delegates at the ABA representing
the MLA, I customarily review all the documents that will be voted upon
by the House. Then I submit my advice to the MLA President and the
Board. 

Upon reviewing the ethical guidelines for settlement negotiations, I
became fully convinced that each and every guideline that was submitted
in the proposal had been followed for years in the admiralty practice.
Without hesitation I was able to advise the MLA leadership that we should
have a positive vote for this proposal. The customs, practices and traditions
of MLA long ago established all that the new guidelines suggest. By the
way, the guidelines passed in a vote by the House of Delegates.13

Further, other Bar Associations have also adopted professionalism or
civility codes. In 1998, subsequent to the MLA Code, the Section of
Litigation of the ABA adopted guidelines.14

The New Orleans Bar Association in the winter of 1990 adopted a
Code of Civility.15 It covers numerous items. In its preamble it states that in

[13829]

13Summary of the action of the House of Delegates, American Bar Association 2002
Annual Meeting, Washington, DC., pp. 43 and 44, and Reports with recommenda-
tions to the House of Delegates American Bar Association for the 2002 Annual
Meeting. Resolution 105, pp. 1 to 44.
14Guidelines for litigation conduct, Litigation News (March 1999).
15New Orleans Bar, Briefly Speaking (Winter 1990). This Code was modeled on one
developed by the Dallas Bar.



striving to fulfill the lawyer’s obligation to the client, the lawyer must be
ever conscious of the broader duty to the judicial system, which serves both
attorney and client. Substantively the Supreme Court of Louisiana on
January 10, 1992 adopted a Code of Professionalism.

Shortly thereafter, the American Board of Trial Advocates prepared a
Code of Professionalism.

In 1996 The International Association of Defense Counsel adopted its
own tenets of Professionalism.

A further example is found when the Bar Association of Baltimore City
adopted professional standards.16 Variations of the Rules and tenets con-
tinue to abound. Recently, standards were adopted in Pittsburgh.17

Further, the organized bar has taken steps in my home state. The
Florida Bar has a Center for Professionalism with a director and staff.
Additionally, in Florida, the Fourth Judicial Circuit ( Jacksonville and its sur-
rounding area) has a Mentoring Committee and Board that attempts to put
a mentor and a pupil together when the need arises. This is coordinated
through members of the judiciary, State and Federal, who play an active
part, both on the Board and the Committee.

The ten rules enumerated in the Code do not enumerate every con-
ceivable circumstance any more than the military in setting forth the
General Guard Orders enumerate everyone’s duties. However, these guide-
lines lead the way to the correct decision that one will be called upon to
make. Moreover, they are reasonably easy to remember.

The terms of the Code can roughly be placed in three categories. The
three categories are: (1) a relationship in litigation with the court, clients
and attorneys (2) professional responsibilities to others throughout your
practice, and (3) public service.

Category one involving litigation or handling cases is principally con-
cerned with Code provision 1, 2, 5, 6, 7 and 9. Category two deals with
provisions 3, 4, and 10 concerning general conduct. Finally, category three
is covered by provision 8, public service.

I will discuss each of the categories in order. 

[13830]
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V. WHAT MUST BE DONE BY THE 
ASSOCIATION AND ITS MEMBERS 

First and foremost, proper conduct must be preached and taught,
learned and studied, considered and continually worked upon. It is an
ongoing process for all of us.

The professionalism of the individual members of the Association must
be borne by those individuals applying the standards enunciated by the
Association.

It is with some degree of fear and trepidation that I approach the issue
of the honor of the profession. In this regard, I recall another quote of Mark
Twain when he said “to be good is noble, but to show others how to be
good is nobler and no trouble.”18 Also, one cannot forget the difficulty
encountered by a speaker on professionalism and honor of the profession,
since Ralph Walter Emerson remarked “the louder he talked of his honor,
the faster we counted our spoons.”

At the risk of sounding sanctimonious, I would like to share a few
observations that seem to be driving forces behind our Code. Moreover, the
inferences that come from the Code are of equal importance. First, do not
let the Code gather dust in some introductory page of the MLA Directory. 

Fortunately, for me, the member of the Committee from Jacksonville
had a marbleized copy of the Code prepared for me that is now in my
office. It serves as a constant reminder of the spirit of the Code and those
highly respected individuals who lent their time and talents to making the
Code something that should be a part of everyone’s practice.

Professionalism is not something that you put on and take off as if it
was some jacket. It is something that is as much of an integral part of your
practice as your advance sheet of AMC. 

The respected practitioner, Gus A. Schill, Jr., has practiced and served
as an adjunct professor for many years in Houston. His article Old Wine
Into New Bottles and Old Wine Into New Bottles Revisited19 is superb. It
deserves reading by every practitioner. There is no principle in his obser-
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vations from which I differ. He and I have expressed our thoughts to each
other in private and in public for many years. His writings on the subject
of professionalism and ethics are invaluable and his perspective is of the
highest order. 

A. Portions Relating to Cases Handling, 
Courts, Clients, and Other Lawyers

Code provisions 1, 2, 5, 6, 7 and 9 deal with character, integrity and a
sense of decency in the way you conduct yourself in litigation or in a non-
litigation office practice setting. There are several significant inferences that
can be drawn from conduct that is required by the Code.

District Court Judge William Hoeveler sets forth compelling and force-
ful arguments as to why and how we must get back on track.20 Honor must
not be a casualty of our times.

In an intriguing article on ethics in today’s world, one author traces
several matters that have been reported in the Delaware Court system.21

The Delaware Supreme Court defined professionalism as being:

Professionalism goes beyond the minimum standards
required of all lawyers…Professionalism is a higher standard
expected of all lawyers…[It] embodies an attitude and dedication
to civility, skill, businesslike practice and focus on service rather
than making money.

Mr. Pileggi is quick to point out that maybe there is just a general
decline in plain old fashion good manners and common courtesies.
However, he takes it one step beyond. He states: 

One problem many encounter is the apparent advantage oth-
ers sometimes gain by using sharp tactics, such as rushing to file a
discovery motion. If one does not respond in kind, will it be inter-
preted as a weakness? If the obnoxious attorney who quickly files
a motion with the court instead of trying to resolve pre-trial dis-
covery matters is rewarded by a harried judge who grants the
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motion, perhaps with costs, what message does that send to the
other attorney who wanted to chance to resolve it informally?

The responsibility to the profession and the system of justice requires
each of us to look beyond ourselves. It requires seeing how one fits with-
in the system. The current slogan of the U.S. Army that one sees on televi-
sion and in magazines is “an army of one.” At first blush this is not a very
lucid explanation of a soldier’s function. Upon a deep reflection, however,
one realizes that it places individual responsibility right upon a soldier’s
shoulders and also upon his or her heart. We, too, must be a profession of
one. 

William R. Jones, Jr., who received an award for significant contribu-
tion to the litigation process, spoke these words:

When I raised my hand and took the oath to become a
lawyer, it had already been instilled in me that with the oath of
the profession I was accepting an awesome responsibility. That is
the responsibility of a public servant; the responsibility to do my
small part to discharge our profession’s fiduciary duty to protect,
shape and grow our justice system so that all our citizens can
prosper together as a free nation…. I fear that some of our pro-
fession have forgotten or, sadly, were never instilled with the obli-
gations of their position as public servants and trustees of this
great justice system…. When I look in the mirror, I do not see a
balance sheet. I see a person who can say he has done his best
to fulfill the obligations of the public trust bestowed upon him as
a member of this honorable profession.22

Benjamin Sells’ writings continue to have an influence on the study of
our relationships with others. His writings on the history of the secretarial
tradition, their responsibilities and other aspects of that arduous task are
worthy of every lawyer’s reflection and study. Simply stated, he feels that
the competent lawyer, the effective leader and successful person must
always grant the secretaries the respect that they are due. In a great sense,
however, he is merely restating that basic element of respected human
nature: that one is respectful to superiors as a duty, but is respectful to oth-
ers because of one’s character.23
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Judge William E. Spainhour of North Carolina provided ideas from two
sides of the bench that are helpful in analyzing inferences that this portion
of the Code provides.24 This insightful article drawing upon his experience
as an experienced practitioner and judge provides, among other things, the
following rules: (1) remember that in dealing with your fellow attorneys
what goes around comes around, (2) never lose your temper in court
unless you plan it well in advance, (3) be candid and straight forward with
the judge, (4) be considerate of the jury’s time, and (5) slow down your
delivery and do not talk to fast. While he has other matters that are of inter-
est to the trial practitioner, he centers most of his comments on the basic
standards that our Code provides and how to best implement it. 

Justice Holmes felt that a lawyer’s advice was the giving of “wisdom.”
It is a challenge of admiralty lawyers in the 21st Century to value the shar-
ing of their wisdom on admiralty matters with the client, without arrogance,
without smartness and with a down-to-earth directness. It is also of equal
importance that admiralty practitioners not only speak with words of wis-
dom, but that they have the wisdom to listen to their client’s needs, expec-
tations and hopes. 

As Holmes added the bar has done its full share to exalt one of the
hateful American words, “smartness”, that learning was out of date and that
a lawyer could not be encumbered with any values other than the latest
addition of the digest or the latest revision of statutes or rules. And then he
added it was the responsibility of the law school, the bar and the bench to
make “lawyers wise in their calling.”25

The Code and its inferences provide steps in either making or
keeping a proctor as a wise advisor.

B. Portions Relating to General Conduct: Professional
Responsibilities in Dealing With Others

The second part of the Code of Conduct relating to paragraph 3, 4 and
10 are more personal. These provisions in the optimum situation caused a
reader to inwardly exclaim, “why I learned those things at my mother’s
knee.” However, such is not always the case. These Code provisions speak
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of civility, courteousness, the integrity of your word and treating everyone
with respect and dignity. Paragraph number 10 contains a portion which is
perhaps most difficult to do. It states that the MLA member will “exempli-
fy” the tenants of this Code. In order to meet the professionalism on a per-
sonal basis we must repeatedly and in our mind’s eye ask ourselves are we
really the example? None of us could or should answer that in the affirma-
tive; however, all of us should be able to answer with zeal, vim and vigor
that we will try.

There is an ancient medieval parable where a Knight-errant comes
across a sparrow on the ground. The sparrow is on his back with his feet
stretched upwards to the sky. The Knight speaks to the sparrow by saying,
“lowly sparrow what are you doing in that position?” The sparrow replies,
“the sky is falling and I am holding it up, Sir Knight.” The Knight replies,
“how foolish you are, don’t you know that you are but a lowly sparrow and
could not hold up anything, much less the sky.” To which the sparrow
replied, “but Sir Knight in all matters one does what one can.” 

Most of our citizens still feel that becoming a lawyer is a worthy goal.
We are an integral part in the justice system. We are the only group that
has a private interest in the public business and a seat within the orderly
activity of society. The impact is great. As Holmes said “the law is made by
the bar even more than the bench.”26 How then may each of us enhance
American justice? How can we be the one that “does what he or she can”?
By placing a premium on candor, truthfulness, honesty, collegiality, mutu-
al respect and, yes, even a civility towards our opposition.27

It has been my experience of over 42 years of practice (2 years in the
Army and over 40 years at my firm) that the manner in which lawyers deal
with staff, associates, clients (all of whom are colleagues) is generally the
way they deal with the world in general. The consequences of a changing
law firm culture may have forever changed the appeal of our practice to
today’s young lawyers. Often, there is use of the buzzword “mentoring”;
however, this word is fully translated into meaning as treating people that
are just starting in their practice correctly by word and deed.28
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Benjamin Sells (a lawyer) in his book29 explains the circumstances of
a “very important person”. He went to visit this lawyer one day. While they
were having some coffee in the coffee room the machine ran out of cof-
fee. Mr. Sells said “I’ll wait while you change the coffee material, by filter
and adding coffee and so forth.” The time will take probably thirty seconds
or so. The lawyer replied that he was a highly paid by the hour and he had
no time to do such tasks. That was for others. Contrast that with two exam-
ples, one I was told by the observer and the other I observed myself.     

A consultant friend of mine, who at a young age, along with his sen-
ior consultant, was a consultant to Rich’s Department Store in Atlanta.
During the Christmas rush he observed Mr. Rich, the Chairman of the
Board, helping a customer take packages that she had just purchased to her
car. When Mr. Rich returned the young consultant thinking that this was an
ineffective way for the Chairman to conduct himself, approached Mr. Rich
and said, “while I am a junior consultant I think your time would be better
spent otherwise.” The reply came quickly. Mr. Rich replied that all staff
were busy, that his principle job was to make sure that all customers were
satisfied and well taken care of. Their well-being and satisfaction would
result in a successful venture for all concerned. He did what needed to be
done for his customers and staff.

For the first few years when I began my practice, Mr. Louis Kurz, was
senior partner in this firm. He was then in his seventies and had received
countless honors and recognitions for having had an exemplary career. His
longtime secretary had a disability and while it did not prevent her from
walking it made long walks very difficult. In those days, no firm that I was
aware of had any messenger service within or outside of the office. Every
day that I can remember, when Mr. Kurtz was going to a civic meeting or
to lunch, he would go by his secretary/bookkeeper to pick up the bank-
books for deposit. Then en route to those events, he would stop by and
deposit the necessary financial matters.

Leadership, by example, deed or word takes a long time to perfect.
The same is true to become a proficient lawyer. In order to become a pro-
ficient lawyer substantial time has to be spent preparing oneself. Those
formative years need not necessarily be on a client’s case. Reading the trea-
tises and other documents is equally important and for the most part there
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is nobody to charge. Even reading some of the old editions of Benedict is
important because it tells you and guides you with the history and reason
for some of the rules that are now somewhat misunderstood by many peo-
ple. This is a predicate that must be laid in order to meet the competent
handling that is stressed as job number one in the Code.

The instilling of concepts and setting an example applies from old to
young and then from the young to old. The young should always instill in
the older lawyer’s mind valued activities, commitment to learning and the
further disseminating of their learning to others as a valuable contribution
to their law firm.

Often the conduct of the younger lawyer sets an example. One exam-
ple of many that I have observed during MLA meetings is relatively a young
lawyer, Gordon Paulsen, a later President of MLA, escorting his older part-
ner, Wharton Poor, into the meeting when Mr. Poor had great difficulty
walking and also seeing. Without fanfare, shepherding an older partner
with such obvious respect sets an example for all of us.

The Honorable Elbert P. Tuttle served his country as a General Officer
in the Army and also a member of the Court of Appeals. He was able to
provide an exceptional definition of a professional person. He stated:

The professional man is in essence one who provides ser-
vice. But the service he renders is something more than that of a
laborer, even the skilled laborer. It is a service that wells up from
the entire complex of his personality. True, some specialized and
highly developed techniques may be included, but their mode of
expression is given its deepest meaning by the personality of the
practitioner. In a very real sense his professional service cannot
be separate from his personal being. He has no goods to sell, no
land to till. His only asset is himself. It turns out that there is no
right price for service, for what is a share of man’s worth? If he
does not contain the quality of integrity, he is worthless. If he
does, he is priceless. The value is either nothing or it is infinite….
Like love, talent is only useful in its expenditure, and is never
exhausted. Certain it is that man must eat; so set what price you
must on your service. But never confuse the performance, which
is great with the compensation, be it money, power, or fame,
which is trivial.30
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C. Portion Relating to Public Service

The need for pro bono activity is forever justified.31 It is covered by
Code provision 8. Being a lawyer requires public service in the broadest
sense. It is handling and supporting by resources pro bono legal activity.
However, it is substantially more than that. It covers the entire ambit of
being a volunteer in the public activity. In so doing, the lawyer becomes
better at lawyering and the public is benefited by the lawyer’s knack for
leadership. 

It is attributed to the Chief Justice of the United States, William H.
Rehnquist, that he believes lawyers are now less active in community
affairs. As he observed “as law firms focus on the proverbial bottom line,
with predictable pressure on associates to increase billable hours, little time
remains for public service.”32 If such be the case not only the profession,
but also the communities are the losers. However, Professor Hines’ limited
survey allows him to draw the conclusion that lawyers have not withdrawn
from public service but that a substantial number of lawyers participate in
some type of voluntary association.33

Moreover, pro bono exercised by the profession must always be
viewed in the larger sense. Such larger sense also includes support by
resources and efforts of various significant legal aspects within each com-
munity. In so doing, a lawyer is not merely a one-dimensional person but
becomes a multi-faceted person interested in the community at large,
including the legal system. As such, it expands his or her ability and the
benefit to his or her clients. Setting the example, either of a longstanding
practitioner or a relatively new practitioner, is everybody’s responsibility in
pro bono. 

At the Annual Meeting of the American Bar Association in Chicago on
August 4, 2001, Associate Justice Stephen Breyer, of the Supreme Court of
the United States, enumerated the public service role of a lawyer. He enu-
merated that pro bono work upon cases was important. He then stated that
perhaps the most important public service role of a lawyer is that of a
teacher. He states that a teacher of our most basic legal and constitutional
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values is the responsibility of the bar. Each of us must teach and promote
our system of justice unequivocally and foremost.34

In his book Leaders’ Digest: A Review of the Best Books on Leadership,
the author brilliantly sets forth critical characteristics of an effective leader.
He states: 

People of the highest moral commitment are sustained in
their work by their real enjoyment of what they do, by their own
resourcefulness and ability to forgive, and by their capacity to see
things in a positive light and make the best of whatever happens.
They always find a way to focus on the good. And they persevere.
They keep their sense of humor.

This is a good formula for not only effective leadership, but for sound
mental health and wellbeing.35

From my readings of authorities in the field (which I am not) and dis-
cussing professionalism issues with persons of the highest quality on the
goals of professionalism, I reached several thoughts that I would like to
share with you. The strongest and greatest resource that the MLA has is its
reputation and tradition of quality. I believe that the Code of MLA speaks
to that tradition and of that tradition. It can be summarized in four “L’s.” 

First, Lawyering of the most competent and highest quality on a daily
basis. It encompasses the Code and beyond. 

Secondly, Leading on a Daily Basis means more than just being a
lawyer but continuing to practice and exemplify the highest traditions of
the Admiralty Bar by evincing civility and courtesy to all you encounter.

Thirdly, Legacy simply means you should protect the traditions that
you have been given, nurture them, foster new ideas and add a new spir-
it that will one day become a tradition of the MLA.

Fourthly, Lending your Talents at zero interest to your community,
state and nation. 
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In 1951 Justice Robert Jackson, former Attorney General and Solicitor
General and fresh back from his tenure as Chief U. S. Prosecutor in the
Nuremberg war crimes tribunal, wrote an article about trial advocacy. And
Jackson closed with a parable that he said often ran through his mind as
he viewed the procession of lawyers who passed before him.

Once upon a time, …three stonemasons were asked, one
after the other, what they were doing. The first, without looking
up, answered, “I am earning my living.” The second replied, “I am
shaping this stone to pattern.” The third, lifted his eyes and said,
“I am building a cathedral.”36

The Code is but an outline on which must be engrafted your many
experiences in your learning from your state and city bar associations.
However, the three major areas that are covered by the Code must be
taught, amplified and experienced by our members. We must give it all of
our other lawyerlike traditions, our energy and commitment. Our cathedral
is an effective justice system.

Learned Hand and his first cousin, Augustus Hand, were more like
brothers than cousins. Each served on the United States Court of Appeals
and each had a major impact on the laws of the United States and the mar-
itime laws. Augustus Hand served as President of The Maritime Law
Association of the United States from 1927 to 1930. Their family philoso-
phies for living and for working in the law were expressed by Learned
Hand:

If at the end some friendly critic shall pass by and say: How
good a job do you think you have made of it all?

We can answer: If we have done our best: I know as well as
you what I have done is not of high quality but … I put into it
whatever I had, and that was the game that I started out to play.37

That, too, is our mission as trustees of the professionalism of the mar-
itime bar. We are to build upon the tradition and make every attempt to
improve it. That is the game that all of us must play.
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CONCLUSION

The Code is but a checklist to all of us concerning the minimum
requirements we must meet on the road to becoming a professional. I hope
that it will help all of us obtain that goal and we need to spread the word
that our efforts are devoted to that end.

I began this paper with a quote from Robert Louis Stevenson and I
would wish to end the paper also with his thoughts. Armed with the Code,
the traditions, the longstanding history of the maritime bar, and the com-
mitment of each of you, you will have the benefits of continuing to
enhance your professionalism and enjoy a successful maritime practice.
You will also have the peace of mind that Stevenson expressed in his
prayer:

Give us grace and strength to forbear and to preserve.
Give us courage, gaiety, and the quiet mind.
Spare to us our friends.
Soften to us our enemies.
Bless us if it may be in our innocent endeavors
If it may not, give us the strength to encounter that which is
to come.
That we may be brave in peril,
Constant in tribulation,
Temperate in wrath,
And in all changes of fortune and down to the gates of death,
Loyal and loving to one another.38

I have an appreciation for your reading this paper. I hope that it will
stimulate your thoughts concerning our stewardship. I am sure that upon
your reflection, your ideas and thoughts will be vastly superior to mine. I
hope that this paper will be an encouragement to you to speak or to write
on this subject at every opportunity that is presented. Those opportunities
exist at bar meetings, law society activities, The Maritime Law Association
of the United States, or the public in general. Your zeal for and encour-
agement of our Code will create an even better bar, facilitate the adminis-
tration of justice, and enhance our tradition.
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FISHERIES COMMITTEE REPORT
Spring 2004

The Fisheries Committee continues work on Vice-Chair Stephen B.
Johnson’s draft amendment to 16 U.S.C. § 1855(h) of the Magnuson-Stevens
Fishery Conserva-tion and Management Act.

The amendment would clarify confused case law developing around
the country regarding maritime liens on fishing permits issued by the
National Marine Fisheries Service. In Gowen, Inc. v. F/V QUALITY ONE, 244
F.3d 64, 2001 AMC 1478 (1st Cir.), cert. denied, 534 U.S. 886 (2001), the
First Circuit held fishing permits to be fishing vessel appurtenances, to
which maritime liens attach. However, PNC Bank v. F/V MISS LAURA, 243
F.Supp.2d 17, 2003 AMC 1002 (D. N.J. 2003), did not cite Gowen and incon-
sistent with it held a maritime lien on Vessel A was extinguished when it
sank and did not transfer with its fishing permit to Vessel B.

Traditionally, security interests in fishing permits—as general intangi-
bles—-were governed by the UCC. In 1996 Congress enacted 16 U.S.C. §
1855(h) which established a Central Lien Registry for permits at the National
Marine Fisheries Service, but it has never been implemented. The Gowen case
would indicate, however, that any filing of maritime liens on fishing permits
should be with the USCG National Vessel Documentation Center.

Our amendment is an attempt to put some order back into marine
financing of fishing permits, which are often more valuable than the ves-
sels using them. In essence, the amendment proposes a return to the UCC.

The Fisheries Committee is canvassing fishing and financing industry
representatives from around the country, as well as the National Marine
Fisheries Service, for their input. We have been coordinating with the
Marine Financing Committee. At the suggestion of the MLA Board of
Directors, I have consulted with Stevedoring and Terminal Operations
Committee Chair, John M. Ryan, who is familiar with the issue and has no
objection to our approach.

Depending on our evaluation of the possibility and timing of
Congressional consideration of our draft amendment, during 2004 we may
seek resolutions from the Board of Directors and/or the Fall General
Meeting in New Orleans.

Respectfully submitted by Committee Chair, David J. Farrell, Jr., of Cape
Cod, Massachusetts.
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COMMITTEE ON CARRIAGE OF GOODS BY SEA
CARGO NEWSLETTER NO. 43, SPRING 2004 

Editor:
Michael J. Ryan

Associate Editors:
Edward C. Radzik
David L. Mazaroli

ELECTRONIC CHRISTMAS PRESENT ….

As a result of disputes under a charter party, arbitrators were appoint-
ed in London and an arbitration followed. One of the parties brought an
action in the U.S. District Court for the Southern District of New York, seek-
ing security for its claim in the London arbitration. The action alleged that
the opposing party could not be found within the district within the mean-
ing of Rule B but that a certain bank had or would soon have assets owing
to that party. The Court, being satisfied that the plaintiff had made a prima
facie showing under Rule B, issued a writ of attachment. 

Garnishment papers were served on a New York bank five times in
three days. In an unrelated transaction, the owner had entered into a con-
tract of charter party with another company. The freight invoice contained
payment instructions whereby payment, in United States dollars, was to be
made payable by wire transfer to the owner’s account in Greece. Because
payment was in U.S. dollars, it had to be routed through the Greece account
with an American bank. Payment through the intermediary bank was for the
benefit of the owner. After having received the process of maritime attach-
ment and garnishment, the intermediary bank froze funds received from the
unrelated transaction up to the amount of the attachment, and forwarded the
balance to the owner’s Greek account. The frozen funds were placed into an
interest bearing account for the benefit of the owner. 

The owner moved to vacate the attachment, arguing that the funds
were not “property” within the meaning of Rule B because they had never
reached the owner’s account in Greece. The court noted the traditional use
of attachments in maritime matters, recognizing it is a broad remedy linked
to a plaintiff’s substantive right to recover, not only by providing security
in the event of success, but also by ensuring “the defendant’s appearance
in an action” (citing Winter Storm Shipping Ltd. v. TPI, 310 F.3d 263 (2d Cir.
2002).
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The court, noting that the burden of sustaining the validity of a chal-
lenged attachment rests upon the plaintiff, stated that the property attached
need not have a direct connection with the claim sued upon and that under
Rule B, a debt owed to a creditor is indisputably property subject to attach-
ment. The district court explained the mechanics of an electronic transfer
between two foreign parties transacting business in U.S. dollars where pay-
ments made between foreign countries often cleared through a New York
bank. The court thus found that the funds attached in the intermediary New
York bank was a debt due and owing to the owner and, therefore, that
attachment of those funds was proper: 

Neither the location of the debt at the time of its attachment,
nor the fact that this case arises under maritime law, changes the
basic principle that debts are property subject to attachment.

Owner attempted to distinguish Winter Storm as involving seized
funds which belonged to the originating party, not the intended benefici-
ary. The court noted that the Winter Storm court had held that electroni-
cally transferred funds in the hands of an intermediary bank were “proper-
ty” within the meaning of Rule B, and subject to maritime attachment. That
principle allows attachment of a debt being paid through an electronic
funds transfer. The court also noted a decision upon which the Winter
Storm court relied involved intended beneficiaries who sought unsuccess-
fully to vacate attachments.

As to the owner’s argument that Article 4A of the N.Y. U.C.C. governs
the determination which party holds title to funds transmitted by an EFT,
the court noted that, while state law may be borrowed if there is no feder-
al admiralty law on point, there was federal law that dictates the result here:
“Under Rule B, a debt transferred pursuant to an EFT may be attached as
the property of the debt’s intended beneficiary. To the extent N.Y. U.C.C.
Art. 4A conflicts with Rule B, it is preempted (citing Winter Storm).” The
court denied the motion to vacate the attachment.

Newsletter Editor’s Note: This decision principally involved attachment
under the Federal Arbitration Act to obtain security for a pending London
arbitration. However, it is interesting to note that the decision relies on
Supplemental Rule B, which not only provides a means to obtain security
but also jurisdiction to the extent of the attached property.

Noble Shipping, Inc. v. Euro-Maritime Chartering Ltd., 2003 WL
23021974 (S.D.N.Y. Dec. 24, 2003) (Cote, J.).
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[Reprise: The defendant moved for an interlocutory appeal pursuant to
§1292(b). The court, referring to its analysis in a separate case, In Re World
Com, Inc. Sec. Litig., 2003 WL 22953644, denied the motion, incorporating
the description of Second Circuit law found in that case.

While the defendant had identified an issue of law for certification, it
did not meet the other requirements for certification. Resolution of the issue
would not materially advance the ultimate determination of the litigation as
the plaintiff had asserted an alternative ground for jurisdiction that
remained unadjudicated. Additionally, the issue resolved in the December
24, 2003 decision would not necessarily be the controlling issue in the liti-
gation. The court considered it significant that defendant had not shown
that there were substantial grounds for difference of opinion regarding the
result reached and was unable to identify any contrary authority interpret-
ing maritime attachment under federal law. The court thus rejected defen-
dant’s attempt to find tension among Second Circuit decisions for the rea-
sons set forth in the previous opinion: Memorandum Opinion and Order,
dated April 7, 2004.]

PERSISTENCE WILLS OUT….

In a case described by Magistrate Judge Douglas as an “ancient marine
cargo case”, the plaintiff had entered into a contract of affreightment for the
transportation of cargoes of ethylene glycol polyester grade (“MEG”), which
was described in the contract as extremely sensitive to contamination. One
of the vessel’s nominated by the defendant “vessel owner” was managed
by the co-defendant and loaded with MEG at Vancouver for transportation
to the Far East. One of the eleven tanks loaded, not having been properly
cleaned, led to this lawsuit. At the final port, Merak, some 879 tons tested
outside the range of required parameters due to contamination by a previ-
ous cargo. Thereafter, a series of travails were encountered in attempting
to mitigate damages and dispose of the rejected cargo. (One possible
option was selling the defective product as anti-freeze; however, the court
noted that there was no market for anti-freeze in tropical Indonesia.)

The shipper paid the cost of replacing the product and incurred vari-
ous other expenses totaling $348,972.02. Included in that figure were sums
paid to the defendants for various charges and expenses, such as demur-
rage and transshipment expenses incurred in moving the cargo between
various ports. The shipper sued for its damages.

Defendants’ principal defense was that the shipper was not the real
party in interest. The court noted that the shipper had accepted the con-
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signee’s rejection of the cargo and had incurred expenses for the con-
signee’s benefit. Additionally, the consignee executed a notarized docu-
ment assigning to the shipper all of its claims arising from the shipment.
The assignment specifically referred to the case in question and stated that
the consignee ratified the lawsuit and warranted that it would bring no
other claim against the defendants in the action. The court found it amply
satisfied the purpose of Fed.R.Civ.P. 17(a).

The court further noted that, while a title transfer to a consignee/buyer
usually will mean the consignee is ordinarily the real party in interest; the
seller/shipper may also sue the carrier where: (1) it acts as a consignee’s
representative, if the action is ratified by the consignee; (2) the shipper
acted as the consignee’s agent in repairing or replacing the cargo; or (3)
the goods are rejected by the buyer and the seller accepts that rejection.

The court further noted that the shipper protected its own reasonable
economic interest by making payments to minimize the consignee’s dam-
ages and, having acted to protect its reasonable economic interest, was the
real party interest. The court also allowed pre-judgment interest at the
adjusted prime rate, compounded annually. 

Union Carbide Corp. v. M/T Encounter, No. 96-8193 (S.D.N.Y. March
18, 2004) (Eaton, Mag.). 

DEPARTURE AND DERAILMENT…

A shipment of 32 tractors was transported from Tokyo to Georgia, via
Los Angeles, California. The ocean carrier issued a bill of lading covering
the entire movement. At Los Angeles, the goods were placed on rail cars
and the cargo was damaged in a derailment occurring in Texas. The sub-
rogated underwriter brought suit against the railroad. The issue considered
by the court was whether the railroad was entitled to a package limitation
defense based upon the ocean carrier’s “bill of lading.”

The court initially noted that bills of lading that purport to extend the
protection of COGSA beyond its period of application are to be strictly con-
strued and limited to intended beneficiaries who are clearly identified.
Turning to the ocean carrier’s bill of lading provisions, the court found that
there was a clear expression that the railroad was an intended beneficiary
of the COGSA package limitation, specifically referring to the “Himalaya”
clause in the bill of lading, whose definition included “inland carriers, road,
rail and air transportation operators, any independent contractor directly or
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indirectly employed by the Carrier in performance of the Carriage, their
respective servants or agents, and any one assisting in the performance of
the Carriage.”

The court found that the shipper had not declared the value of the
goods and that COGSA applied through the entire carriage. Thus, the rail-
road was found to be entitled to the limited liability provisions found in the
ocean carrier’s bill of lading.

In addressing the plaintiff underwriter’s argument that the railroad was
subject to the Carmack Amendment and unlimited liability, the court found
that the Carmack Amendment could be departed from by contract and thus
concluded that the extension of COGSA in the bill of lading was effective.
The court denied the plaintiff’s motion to strike the package limitation and
granted the railroad’s motion to limit its liability to the limitation found in
the ocean carrier’s bills of lading. 

On reargument, the plaintiff referred to the Staggers Amendment and
argued that the shipper was never offered “full liability provided under
Carmack and therefore, the railroad was fully liable for the loss of the
goods.” The court stated that if the language in the bill of lading was suffi-
ciently clear, an intermodal bill of lading’s liability provisions could be
extended to govern during the entire transportation, and thus make the
Carmack Amendment inapplicable. As the Carmack Amendment would not
apply to intermodal shipments in certain circumstances, the railroad did not
have to offer Carmack Amendment terms (under Staggers) because the
Carmack Amendment did not apply in the first place. 

Sompo Japan Ins. of America v. Union Pacific Railroad Co., No. 03-
1604 (S.D.N.Y. Nov. 4, 2003 and Nov. 18, 2003) (Duffy, J.). 

PASTA PACKAGING GETS PROPER PARTY …

A pasta packaging machine (“the Vegatronic”) was shipped from Italy
to the United States. An Italian freight forwarder took the cargo from the
supplier’s plant to the airport in Florence where it was flown by the airline
to New York. From New York, an American freight forwarder (affiliated
with the Italian freight forwarder) trucked the Vegatronic to a warehouse
in Pennsylvania. At New York, the crate was “received in good order and
condition” and on delivery in Pennsylvania, a receipt was signed under the
legend “Received in Good Order.” The following morning when the crate
was opened and the machines inspected, significant damage was found.
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Suit by the interested underwriter was brought against the Italian freight
forwarder, the airline, and the American freight forwarder. Summary judg-
ment was granted by the district court against all defendants.

On appeal, the court considered whether the subrogated underwriter
had standing to sue the airline under the Warsaw Convention. The court,
in a detailed analysis of the Convention, noted that as a treaty adhered to
by the United States, the Convention was the supreme law of the land and
trumps local law when it applies.

Dealing with the airline’s argument that, because the forwarders were
the only named consignors or consignees, they were the only relevant par-
ties entitled to sue, the court found the supplier to be a true party in inter-
est due to an agency arrangement between the forwarder and the airline
giving the supplier a right to bring suit against the airline in the first
instance. The underwriter, as subrogee standing in the shoes of the sup-
plier, acceded to all of the supplier’s rights and, thus, had standing under
the Convention as a party with rights derived from a legal relationship with
a named consignee/consignor. 

The airline further argued that the plaintiff could not avail itself of a
presumption (where land transportation is performed incidental to air car-
riage) that the damage took place during the transportation by air if no one
could determine where the loss had actually occurred. In the instant case,
there was no evidence where the damage had occurred. The court found
the ground transportation was an instance of carriage incidental to the
transportation by air within the meaning of the Convention, referring to the
drafting history of the Convention. 

As to the receipts noting the goods were received in good order and
condition, the court found this representation was effectively retracted by
a timely complaint of damage. Since the forwarder receiving the goods at
New York did not in fact inspect the contents of the crate on receipt, the
statement could only have related to the apparent condition of the crate,
and not the machine itself. Absent other proof, it could not be concluded
that the machine was in good condition upon delivery. Thus, the pre-
sumption of liability applied to the airline.

(The court further considered a claim of lack of service on the Italian
freight forwarder. Noting that the district court indicated issues of fact exist-
ed as to the sufficiency of service on the Italian forwarder, the court
expressed surprise that summary judgment against “all defendants” was
granted and, because factual issues existed, remanded on this issue.)
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At the same time, the court of appeals noted, as had the district court,
that in light of the evidence, it strained credulity to believe that the two for-
warders had no corporate connection as asserted and that service on one
did not effect service on the other. The facts that the two companies shared
substantially the same name, the same counsel at trial and on appeal, and
the same internet site, strongly suggested a connection. Employees of the
Italian forwarder referred to the U.S. forwarder as the “New York office.”
Nevertheless, the district court’s grant of summary judgment as to the Italian
forwarder was subject to remand. (The circuit court also stated that even
should there be a deficiency in service on the Italian forwarder, this mere-
ly left the plaintiff to look to the other defendants.)

Dealing with the subrogated underwriter’s argument that the district
court should not have denied its demand for prejudgment interest, the
court found that the entry of judgment was for the limitation amount called
for by the Convention. Referring to Zicherman v. Korean Airlines Co., 516
U.S. 217 (1996), the court found prejudgment interest was not available
under that case but, rather, the reasoning of O’Rourke v. Eastern Airlines,
Inc., 730 F.2d 842 (2d Cir. 1984) controlled. Applying Second Circuit law,
the court noted that an award of prejudgment interest would exceed 
the Convention’s limit. Noting that the Convention explicitly states that
plaintiffs in suits for cargo damage are subject to the limitations of liability
contained in the Convention, the court affirmed the denial of interest and
limited the subrogated underwriter’s recovery to the limitation amount pro-
vided for by the Convention. 

Commercial Union Ins. Co. v. Alitalia Airlines, S.p.A., 2003 U.S. App. Point
Lexis 21664, (2d Cir. Oct. 23, 2003).

SHIPPER ACCEPTS REJECTION WELL…

Bundles of rebars were shipped from Odessa, Ukraine, to San Juan,
Puerto Rico. At Puerto Rico, inspection of the vessel and the cargo indicat-
ed signs of seawater in the cargo holds due to faulty rubber gaskets around
the hatch covers. The sales contract covering the shipment provided that
damage from fresh water and/or atmospheric rust would not give grounds
for rejecting the rebars. There were exceptions as to the cargo being wet
before shipment and partially rust stained; however, a survey at San Juan
found bundles of rebars to be extremely rusted and contaminated with salt
water.

In an effort to mitigate damages, the supplier credited the purchaser
with a discount based on the damage to the rebars, and the cargo was
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accepted. In turn, the supplier recovered from its underwriter and the
instant suit followed.

Defendants alleged that the plaintiffs lacked standing as the real party
in interest because the contract between the supplier and the purchaser
was CIF, thus, the risk and title to the goods had been transferred to the
purchaser at the port of loading. Initially, the court rejected an plaintiffs’
argument that the defense was untimely, since it had been raised in the
proposed pre-trial order some eight months before being brought to the
court’s attention. Thus, the court found plaintiffs had sufficient notice to
prepare of the issue.

As to the real party in interest, the court noted the general rules that
CIF contracts ordinarily transfer title from the seller to the buyer upon deliv-
ery to the carrier at the load port, but that sellers may sue a carrier where
the seller acts as a consignee’s representative, provided: (1) the action is
ratified by the latter, (2) the shipper acts as the buyer’s agent in replacing
and repairing the damaged goods, or (3) the goods are rejected by the
buyer and the seller accepts that rejection. (See prior case reported.) The
district court found the third situation, i.e., rejection and acceptance, to
cover the action in question. Thus, the supplier and its subrogated under-
writer had the right to sue. 

The court also considered whether a prima facie case was presented
and found that the exceptions noted at the port of loading referred to non-
damaging, atmospheric rust that did not affect the value of the steel. In
turn, there was sufficient evidence of salt water damage at the port of dis-
charge. Therefore, the court found that a prima facie case was presented
with the burden shifting to the carrier to show either it had exercised due
diligence or that the damage had been caused by one of COGSA’s except-
ed causes. Looking to the faulty hatch covers and worn out gasket chan-
nels, the Court found the vessel to be unseaworthy.

As to the damages, the court awarded damages based upon the depre-
ciation accepted by the supplier who gave the purchaser a discount
allowance on the invoice price. The court rejected defendant’s expert
report as flawed because his calculations were not based upon real market
values, i.e., published price quotations or comparable sales, and were
based on certain presumptions without support in the record. The expert
admitted that he had independently determined the fair market value of the
cargo in undamaged condition and had no idea of the market value for
damaged rebars in San Juan, Puerto Rico, during the months when the actu-
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al cargo sales took place. Not accepting the basis for the expert’s calcula-
tions, the court found the negotiated discount of the invoice value was a
reasonable measure of damages.

As to survey expenses claimed by plaintiffs, such expenses are recov-
erable if considered reasonably necessary at the time they were incurred.
In the instant case, the surveyor was hired to inspect the arriving shipments
regardless whether there was any claim for damage to cargo. This demon-
strated that the survey was part of routine inspections which were essen-
tially a fixed expense of the company. The survey fees were rejected as not
recoverable. 

Marine Office of America Corp. v. Lilac Marine Corp., 2003 W.L. 22767983
(D.P.R. Nov. 13, 2003) (Gierbolini, J.). 

SIT ON IT AND SUFFER…

A Ford employee overseas had his belongings and household goods
packed, crated and placed in a container by an international moving com-
pany and shipped to Bremerhaven, Germany, where the plaintiff, an inter-
national transportation company, issued a bill of lading to the packer and
forwarded the goods via Maersk Line to Port Newark, New Jersey. Conrail
transported the goods by rail to their final destination at Detroit, Michigan.
Conrail employees discovered that the container holding the goods had
been broken into and set on fire. The employee was reimbursed by an affil-
iate of his employer and the affiliate notified Conrail of its intent to pursue
subrogation. Conrail denied the claim and subsequently suit was filed. The
District Court entered summary judgment in favor of the railroad because
the complaint was untimely. 

On appeal, the plaintiff claimed the district court’s order granting sum-
mary judgment was essentially sua sponte and did not allow it an opportu-
nity to respond. However, the appellate court noted that the issue had been
raised in the railroad’s brief and that the plaintiff had responded. Therefore,
the plaintiff had received notice, was aware of the relevant issues, had an
opportunity to respond and, in fact, responded. Thus, the characterization
of the judgment as being sua sponte was incorrect.

As to the issue of timeliness, the district court found that the bill of lad-
ing was a through bill of lading and that the Carmack Amendment’s two
year period of limitation did not apply. The bill of lading contained a time
for suit provision calling for the institution of an action within nine months
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after delivery. The complaint had been filed almost two years after the fire
in the rail yard.

As to the argument that the Carmack Amendment applied, the court
considered a bill of lading issued in a foreign country governing a shipment
throughout transportation from abroad to a final destination in the United
States as being a through bill of lading: “The ICC’s jurisdiction does not
extend to a shipment under a through bill of lading unless the domestic
segment of the shipment is covered by the separate domestic bill of lad-
ing.” (Citations omitted.)

The court agreed with the district court that the shipment was gov-
erned by a through bill of lading because the final destination was includ-
ed in the bill of lading, the freight was prepaid for the entire shipment and
no separate bill of lading was issued for the inland portion. To support a
claim under the Carmack Amendment, some evidence must be given that
a domestic bill of lading was issued. Speculation, unsupported by facts on
the record, is insufficient to create a genuine issue. Without evidence to the
contrary, the court agreed with the district court’s finding that the bill of
lading was a through bill of lading and that this rendered the Carmack
Amendment inapplicable to the shipment at issue.

The nine-month period of limitation controlled and the suit com-
menced almost two years after the goods were destroyed by fire was too
late. American Road Service Co. v. Consolidated Rail Corp., 2003 Fed. App.
0396P (6th Cir. Nov. 6, 2003).

SUPPORT OF ARBITRATION; WAY! …

Suit was filed by the owner and consignee of steel coils which suffered
rust and distortion damage on a voyage to the United States. The defendant
carrier moved to dismiss or stay the action in favor of arbitration.

The charter party called for “arbitration, ‘if any’, to be settled in 
Paris ***.” The Congen form bill of lading incorporated the arbitration
clause and specifically referred to the charter party. The plaintiff argued
that it should not be forced to arbitrate when it had not agreed to do so
and that the language “if any” was permissive, not mandatory, simply pro-
viding instructions if the parties decided to arbitrate.

The court initially said that the Federal Arbitration Act establish that, as
a matter of federal law, any doubts concerning the scope of arbitrable
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issues should be resolved in favor of arbitration. Following this “strong
direction” by the Supreme Court, federal courts have generally interpreted
arbitration clauses liberally and had found clauses with similar language to
be mandatory. Reviewing a number of cases and various arbitration claus-
es, the court rejected the argument that “if any” undermined the mandato-
ry nature of the arbitration clause. The term, by its natural language, sim-
ply meant that if any sort of dispute arises, resolution by arbitration
becomes mandatory. The court held the clause to be mandatory.

As to dismissal or stay, the court distinguished between granting a dis-
missal and granting a stay. Dismissal of a case allows immediate appeal,
while a stay is not appealable as a final order. Noting that unnecessary
delay of the arbitrable process through appellate review is disfavored, the
considered that granting a stay is preferable to dismissing the case entire-
ly. Accordingly, the court stayed the action, placing the matter on the sus-
pense calendar with directions that the parties report and show the
progress and status of the arbitration. Usinor Steel Corp. v. M/V
Koningsborg, No. 03-4301 (S.D.N.Y. Feb. 4, 2004) (Hellerstein, J.).

PLAINTIFF “GOES TO HAMBURG” 
ON ST. PATRICK’S DAY ….

Plaintiff sued for alleged damage to a shipment of cheese from Italy to
New York. Defendant carrier and its agent moved to dismiss the complaint
based upon a jurisdictional clause requiring that the case be brought in
Germany. The clause stated any claim or dispute “shall be governed by the
law of the Federal Republic of Germany and determined in the Hamburg
courts to the exclusion of the jurisdiction of the court of any other place.…”

The plaintiff argued that the forum selection clause was permissive
rather than exclusive and that it was unreasonable, therefore not enforce-
able, for two reasons. The plaintiff argued that it would be deprived of full
adjudication because the forum selection clause was silent as to whether
plaintiff would have a subsequent opportunity for review of the German
court’s decision and, second, that the clause was against New Jersey’s pub-
lic policy that forum selection clauses be clearly expressed. The plaintiff
asserted it did not receive the “bill of lading” until after the cargo was
“delivered”. 

The court, citing MS Bremen v. Zapata Off-Shore Co., noted that forum
selection clauses are prima facie valid and should be enforced unless
enforcement should be shown by the resisting party to be unreasonable
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under the circumstances. The court further noted that the Supreme Court
had opined that a forum selection clause is only unreasonable when a party
can make a “strong showing”: (1) that trial in the contractual form will be
so gravely difficult and inconvenient that the plaintiff would be deprived of
its day in court for practical purposes, or (2) that enforcement of the clause
would contravene a strong public policy of the forum which the suit is
brought or (3) that the forum selection clause was procured through fraud
or overreaching.

The court found plaintiff had not made a strong showing in support of
any of those factors. It did not show that it would be deprived of a full adju-
dication of its claims or that there would not be a subsequent opportunity
for review of the German court’s decision: 

Merely stating that the clause is silent as to a subsequent
opportunity for review, therefore, (plaintiff) will be deprived of
full adjudication is not enough to make a strong showing under
Bremen.

As to New Jersey public policy, the court noted that plaintiff had seven
prior dealings with the carrier and there was no dispute that the plaintiff
received the express cargo bill in question. The court found plaintiff had
not made a strong showing that enforcement would be against New Jersey
public policy. 

Finally, as plaintiff did not claim that the clause was procured through
fraud or overreaching, the court found it had not made a strong showing
of any of the three factors under Bremen and, thus, the clause was valid
and enforceable.

The Court found the plaintiff should have filed the claim in Germany
in accordance with the forum selection clause and granted the motion to
dismiss the complaint.

Fantis Foods Inc. v. M/V Zim Marseille, No. 03-1869 (D. N. J. March 17,
2004) (Letter Order of Pisano, J.).

NVOCC TRIPS ON HURDLE OF ITS OWN BILL OF LADING….

The plaintiff engaged an NVOCC for the transportation of PlayStation
game platforms from Japan to Pitman, New Jersey. The NVOCC issued way-
bills that incorporated by reference its standard bill of lading. In turn, it
engaged an ocean carrier to carry the container from Tokyo to a U.S. East
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Coast container yard. The actual carrier issued its own bill of lading to the
NVOCC. The containers were transported to Seattle by ship and from
Seattle to Chicago and thence to New Jersey by rail. The rail carrier from
Chicago to New Jersey issued an electronic data entry change incorporat-
ing by reference its circular in effect at the time to the ocean carrier.

At the container yard in New Jersey, two containers holding 1,908 car-
tons of PlayStations claimed to be worth over $1,300,000 were stolen. The
plaintiff initially sued the railroad who claimed the benefit of a clause in its
circular limiting its liability to $500,000. Plaintiffs ultimately settled with the
railroad for that amount and then sued the NVOCC for the balance of the
loss. 

The NVOCC’s bill of lading contained a Himalaya clause that specifi-
cally included intermodal inland rail carriers. The NVOCC bill of lading also
contained a clause providing for a $500 per package limitation and a pro-
vision where a declared value could be inserted. The court noted the plain-
tiff was an experienced shipper who used the NVOCC many times and the
waybill provided it a fair opportunity to avoid the $500 per unit limitation
by declaring a higher value and paying a higher price.

Noting the plaintiff lost 1,908 cartons, the district court stated that the
package limitation clause would limit the liability of “the carrier” (collective-
ly the NVOCC, its agents, the ocean carrier and the railroad) to $954,000.
Thus, the NVOCC was potentially liable for only $454,000 because the rail-
road had already paid $500,000 to the plaintiff: “The COGSA $500 limitation
establishes that a plaintiff is entitled to a single recovery not to exceed the
equivalent of $500 per package even if there are multiple defendants.” (cit-
ing Thyssen Inc. v. S.S. Eurounity, 21 F.3d 533 (2nd Cir. 1994)). 

The court then considered an alternative liability provision in the bill
of lading where arguments were made that the applicable law should be
COGSA, or the Harter Act, or the Carmack Amendment. As to COGSA, the
court noted a paramount clause extended the Act to before loading and
after discharge. Thus, by contract, COGSA applied to all stages of the ship-
ment, including the loss in the container yard. The court went on to note
that while COGSA applied only by contract as the loss had occurred dur-
ing inland transport, COGSA offered an independent basis for asserting the
$500 per package limitation.

With respect to the Harter Act, the court stated that the Act had been
largely superceded by COGSA and found it did not apply in the circum-
stances. The Harter Act “governs the responsibilities of carriers until ‘prop-
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er delivery’ of the cargo has been made.” The court noted that proper deliv-
ery occurs when the cargo is ready for inland transport. As the loss
occurred following cross-country transport to New Jersey long after the
cargo was prepared for inland transport, the Harter Act did not apply. [But
see decision following.]

As to the Carmack Amendment, while it covers liabilities of rail carri-
ers who will be liable for the actual loss to property, the effect of the pro-
vision voiding a limitation of liability in violation of the section has been
diluted by the Staggers Act, which provides that nothing shall prevent rail
carriers from offering alternative terms. The court found the railroad had set
out alternative terms in its circular and, since it appeared that “Carmack”
coverage was not selected, the Playstations were shipped under “standard”
coverage, which was legitimate under the Staggers Act.

The NVOCC went on to argue that the limitation in the railroad’s cir-
cular was all that plaintiff could recover. However, the court found noth-
ing in the circular extending the railroad’s limitation to the NVOCC. The
NVOCC argued that its bill of lading referenced the inland carrier’s contract
of carriage and that the reference adopted the railroad’s liability limitation
clause as between plaintiffs and the NVOCC. The court stated to give effect
to this reference would annul the specific $500 limitation of liability to
which the parties agreed in the NVOCC’s bill of lading and also the COGSA
limitation which the parties agreed would apply. The NVOCC bill of lading
not only provided the $500 limitation, it also provided that COGSA would
apply to inland as well as ocean losses “throughout the entire time the
goods are in the custody of the carrier.”

As the contention that the railroad’s contract was general, the court
found that a broad reference in the NVOCC’s bill was not specific enough
to qualify the railroad’s limitation provision as one “specifically provided
otherwise herein” and thus sub silentio void the COGSA package limitation.
The bill of lading did not allow an exception to its own specific $500 lim-
itation, which use of the railroad figure would flatly contradict. Accordingly,
the court found the limitation in the railroad’s circular did not reduce the
amount specified in the NVOCC’s bill of lading, although the amount paid
by the railroad would properly be deducted from the amount otherwise to
be paid by the NVOCC. The court thus held that the NVOCC’s liability was
no more than the principal amount of $454,000.

Sony Computer Entertainment Inc. v. Nippon Express U.S.A. (Illinois) Inc.,
No. 03-2129 (S.D.N.Y., April 9, 2004) (Stanton, J.).
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OFF THE SHIP BUT NOT REALLY DISCHARGED …

A drilling rig on a container platform was to be transported from the
port of Baltimore, Maryland to Arica, Chile. When the vessel called at an
intermediate port (Charleston, South Carolina), the Master ordered for secu-
rity reasons that the rig be offloaded so it could be restowed on a lower
deck. While the rig was dockside, in the course of restowage, it was severe-
ly damaged. The district court found the carrier to be liable but limited
recovery to $500 and plaintiff appealed. 

The Court of Appeals found that COGSA covers the period from the
time the goods are loaded through their discharge from the ship, referred
to as “tackle to tackle.” The question thus was whether the drilling rig was
“discharged from the vessel,” within the meaning of the term in COGSA at
the time it was damaged at the intermediate port. Appellant contended that
the rig was in fact discharged because it was damaged on land and not on
the vessel. However, the Court found this does not automatically mean that
COGSA’s provisions are inapplicable. When the rig was damaged, it was
not unloaded on the dock at its final port of destination. The sole purpose
of the temporary offloading was to restow it below deck. Reviewing the
terms of COGSA and the very notion of “carriage of goods by sea”, the
Court of Appeals stated the title suggests a comprehensive coverage that
includes customary activities like intermediate port restowage: 

It would be awkward, given COGSA’s scope, if each
restowage of goods at an intermediate port would create a distinct
period of time during which COGSA was temporarily inapplica-
ble. The most reasonable interpretation of the statute is rather that
a discharge of goods occurs under COGSA when the goods are
removed from the ship at the final port of destination. 

The appellate court went on to compare the frameworks provided by
COGSA with the Harter Act. Both statutes govern the common carriage of
goods by sea, but unlike COGSA, the Harter Act contains no limitation of
liability. “Appellants therefore want us to find that the Harter Act applied
when the rig was damaged.” The court then outlined the well established
periods in which COGSA and the Harter Act apply as follows: 

The Harter Act applies prior to loading, COGSA applies from
the loading of goods until the discharge of goods from the vessel
and the Harter Act then applies from discharge until the goods are
delivered to the consignee.” (citations omitted.) The ‘discharge’ of 
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goods from a vessel thus marks the transition of coverage from
COGSA to the Harter Act, unless the parties have agreed to extend
COGSA, and the Harter Act then applies until delivery is made. 

Newsletter Editor’s Note: but see preceding decision

The court went on to consider various decisions interpreting the terms
“discharge” and “delivery” and discussed the container revolution, which
has led to more frequent restowage of goods at intermediate ports, and the
findings of some courts that the restowage of goods at intermediate ports
is a customary activity in the maritime trade. The court found that discharge
under COGSA meant the removal of goods at their final destination. 

Appellants also argued that COGSA was inapplicable because the para-
mount clause extending COGSA provided that it was extended “throughout
the entire time the Goods are in the actual custody of the Carrier or par-
ticipating Carrier.” Therefore, since the rig was damaged while being han-
dled by the stevedore rather than the carrier, the carrier could not limit its
liability pursuant to COGSA.

The court found this argument to be backwards. It found that the “car-
rier” was actually an NVOCC which had never maintained actual control
over the goods, “but the cargo was indisputably in its legal custody for the
duration of the voyage.” The court further noted, as had the district court,
that the parties to a bill of lading are entitled to extend COGSA by contract
beyond its customary scope, and specifically to the periods “prior to the
loading on and subsequent to the discharge from the ship on which the
goods are carried by sea.” That this was the purpose of the clause para-
mount, the court found to be clear from the language of the provision itself,
which states that COGSA “shall also govern” these periods. Thus, the clause
paramount was meant to extend COGSA, not to limit it. The district court’s
decision limiting liability to $500 was affirmed.

Schramm, Inc. v. Shipco Transport Inc., No. 03-1075 (4th Cir. April 15, 2004).

Newsletter Editor’s Note: Acknowledgment and thanks are again extended
to Messrs. Michael Marks Cohen and David M. Mazaroli for their contribu-
tions.
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Committee on Carrier Security
Spring 2004 Report

I. COMMITTEE QUESTIONNAIRE

The following questionnaire was sent to Carrier Security Committee
members in advance of the 2004 Spring Meeting:

Some of our members are involved in the security field. Others simply
monitor events in the security area that may be of importance to our clients.
In that connection, Chairman Bruce Paulsen and Vice Chairman Doug
Stevenson formulated a brief questionnaire for committee members that
will give them an idea of the types of issues the committee should be con-
sidering. The questions presented are reasonably broad and open-ended.
General comments were also solicited.

• Are committee members actively representing clients in connection
with issues arising under the ISPS Code, the MTSA or any other
security measures?

• Are there any committee members who have had experience with
security issues arising in the context of litigations or administrative
actions?

• Have any committee members been involved in security issues as
part of a corporate transaction?

• Have committee members had experience with not being able to
obtain access to crew members (either as clients or witnesses) in
connection with a litigation?

• Which security issues do you believe this committee should be
focusing on?

Please indicate any other issues you would like to bring before the
committee in advance of the meeting.

II. ARTICLES

Annexed to the questionnaire were articles by three committee mem-
bers (Vice Chairman Doug Stevenson's talking points on ILO Section 185,
Gale Hawkes' most recent article on ISPS and MTSA, and Buck Miller's arti-
cle concerning compliance with the ISPS Code). They are too voluminous
to reproduce here.

Bruce G. Paulsen, Committee Chair

[13859]



THE MARITIME TRANSPORTATION SECURITY ACT 
OF 2002 AND THE INTERNATIONAL SHIP AND 

PORT FACILTIY SECURITY CODE

By
Kenneth Gale Hawkes, Esq.1

Miami, Florida

INTRODUCTION

On November 25, 2002, President George Bush signed into law the
Maritime Transportation Security Act of 2002.2 This Act has become known
as the MTSA. Less than three weeks later, on December 13, 2002, the
International Maritime Organization (IMO) adopted the 2002 Amendments
to the Safety of Life at Sea Convention, 1974 (SOLAS). Contained in those
amendments are new international maritime security requirements known
as the International Ship and Port Facility Security Code (ISPS Code). The
purpose for both the MTSA and the ISPS Code is to improve the security of
ships and ports—the former with regards to the United States and the lat-
ter with regards to the international maritime industry as a whole—and
both establish mandatory security requirements with which the maritime
industry has never before had to contend. 

As a result, maritime trade and commerce stand to be affected more
significantly than anything that has occurred in the history of the industry.
Bills of lading, charter parties, vessel purchase contracts, insurance cover-
age, intermodal transportation liability issues, and everything else related to
the movement of cargo, both afloat and ashore, must now be reviewed in
light of the new security requirements. In addition, many nations besides
the United States have enacted their own maritime security legislation
based upon differing interpretations of the ISPS Code. The European Union
has not only legally challenged certain portions of the amendments as
being violative of the EU Constitution,3 but also made it known that it
intends to pass legislation contrary to some interpretations of the ISPS
Code. The combined effect will be an exponential rise in the cost of ship-
ping goods and an increase in cargo transportation litigation. This paper
shall address some of the considerations of the interplay here in the United
States between the ISPS Code and the MTSA.
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THE ISPS CODE AND MTSA CONNECTION

The 2002 Amendments to the SOLAS Convention were ratified by the
members of IMO on January 1, 2004 when one-third of the states failed to
object. Consequently, there are an estimated 43,000 ships and 20,000 port
facilities around the world that must comply with the ISPS Code by July 1,
2004, and the substantial cost of doing so is just now being realized by
many nations. The cost of properly securing a port or port facility can eas-
ily be several million dollars. The price of complying with the ISPS Code
can cost a shipowner tens of thousands of dollars per vessel. Thus, what
might have seemed like a good idea a year ago, may well now be recog-
nized as creating a financially burdensome requirement that most countries
and many shipowners simply cannot meet. Non-compliance with the Code
will result in a particular ship or port facility being denied the ability to
trade internationally. For port facilities, that will mean that no ship will call
to either load or discharge international cargo. For ships, no shippers will
contract to ship their cargo on that vessel. 

The public law of nations was long ago incorporated into the common
law of the United States. The Paquete Habana, 175 U.S. 677, 700 (1900). To
the extent possible, courts must construe U.S. law so as to avoid violating
principles of public international law. Murray v. The Schooner Charming
Betsy, 6 U.S. (2 Cranch) 64, 102 (1804).  Public international law, however, is
controlling only “where there is no treaty and no controlling executive or leg-
islative act or judicial decision.” 175 U.S. at 700.4 Interestingly enough,
Congress obliquely referred to the ISPS Code in the MTSA: 

The International Maritime Organization and other similar
international organizations are currently developing a new mar-
itime security system that contains the essential elements for
enhancing global maritime security. Therefore, it is in the best
interests of the United States to implement new international
instruments that establish such a system.5

The ISPS Code and the SOLAS Amendments are specifically incorporat-
ed by reference in both the temporary interim rules (published in the Federal
Register on Tuesday, July 1, 20036) and the final rules (published in the
Federal Register on Wednesday, October 22, 20037) by the U.S. Coast Guard:
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[W]here appropriate, the Coast Guard intends to implement
the MTSA through the requirements in the SOLAS amendments
and the ISPS Code, parts A and B, for all vessels and facilities that
are currently required to meet SOLAS….8 [Emphasis supplied.]

Clearly, the MTSA is domestic legislation. It is applicable to all U.S.-flag
vessels within certain parameters, foreign-flag vessels over 100 gross tons
calling at U.S. ports, and U.S. ports and port facilities “that the Secretary
believes may be involved in a transportation security incident.”9 It does not
require the existence of the ISPS Code to be effective and, in fact, it differs
from the ISPS Code and the SOLAS Amendments in numerous ways, some
of which shall be discussed, infra. It is the implementation of the MTSA by
the U.S. Coast Guard through the ISPS Code that will cause considerable
confusion and litigation. This is because the ISPS Code is extremely vague,
which allows for all sorts of individual interpretations and legal challenges.
Furthermore, because of its fundamental conceptual flaw that allows each
of the 167 member states to interpret it as each state sees fit, the ISPS Code
has created not a uniform system of maritime security, as intended, but
rather, a non-uniform system fraught with clear uncertainties and legal
loopholes. Thus, the refusal of a ship’s entry by the United States, or her
detainment within a U.S. port, based upon a perceived non-compliance
with the ISPS Code founded upon a misinterpreted section of the Code, will
certainly generate a lawsuit against the U.S.10 It may also generate lawsuits
by cargo interests against the vessel, the flag state that approved her secu-
rity plan, and perhaps other entities.  

In addition, the MTSA contains a $25,000-per-violation civil penalty
provision for violation of the Act, and every day the vessel remains in vio-
lation is a new violation.11 So, if the U.S. Coast Guard intends to implement
the Act through the requirements of the ISPS Code, and the ISPS Code is
so vague and ambiguous as to leave serious doubt that the Coast Guard’s
interpretation regarding compliance is correct, and non-compliance with
the Code is considered a violation of the MTSA for which fines in the hun-
dreds of thousands of dollars may be levied, litigation of the Coast Guard’s
assessment of those fines is a certainty.

[13862]

868 F.R. 39242
946 U.S.C. 70103(c)(2)(A)
10In the Canadian federal court case of Berhad v. Canada, 2003 FC 992, the Court
refused to dismiss a suit against the Canadian government for negligent inspection
by port state control inspectors that caused a ship to be unnecessarily detained,
relying, in part, on Section 19(f) of the SOLAS Regulations that cautions signatory
nations to avoid undue detention or delay of a ship.
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THE ISPS CODE

So, what are the requirements in the ISPS Code? The ISPS Code con-
sists of two parts, Part A and Part B. Part A is mandatory, as is stated in the
title (“Mandatory Requirements Regarding the Provisions of Chapter XI-2 of
the International Convention for the Safety of Life at Sea, 1974, As
Amended”) and the initial Paragraph 1.1:

This part of the international Code for the Security of Ships
and Port Facilities contains mandatory provisions to which refer-
ence is made in chapter XI-2 of the International Convention for
the Safety of Life at Sea, 1974 as amended. [Emphasis supplied.]

Part B, on the other hand, is not mandatory, but is instead offered as
“guidance” to be used in implementing Part A, as is stated in Part B,
Paragraph 3.1: 

The guidance given in this Part of the Code should be taken
into account when implementing the requirements of chapter XI-
2 and part A of this Code. [Emphasis supplied.]

A very real legal question exists as to what “taken into account” means,
and this will become more apparent as the requirements of Part A are dis-
cussed. Many, including the U.S. Coast Guard, contend that “taken into
account” means mandatory compliance with Part B, arguing that one can-
not comply with Part A unless he complies with Part B. However, if that
were the case, there would have been no reason to divide the Code into
two parts, a mandatory part and a guidance part. It is, therefore, reasonable
to ague that only compliance with Part A is required by the Code. 

The stated objectives of the ISPS Code are to:

• Establish an international framework to detect security threats and
take preventive measures against security incidents affecting ships
or port facilities used in international trade;

• Establish respective roles and responsibilities at the national and
international level for ensuring maritime security;

• Ensure the early and efficient collection and exchange of security-
related information;

• Provide a methodology for security assessments so as to have in
place plans and procedures to react to changing security levels; and

• Ensure confidence that adequate and proportionate maritime secu-
rity measures are in place.
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The key concept behind the Code is the creation of a uniform system of
maritime security levels and a mechanism for ships and port facilities to
respond to those levels. The mechanism envisioned is a properly imple-
mented ship- or port-specific security plan. Thus, every ship or port facility
must develop a security plan that establishes the security measures and pro-
cedures that will be utilized at each of three different security levels: Level 1,
Level 2 and Level 3. These have been referred to as “MARSEC levels.” 

For ships, MARSEC levels are set by their flag administrations, and for
ports, the MARSEC levels are set by the government of the country in which
the port is located.12 Thus, a ship may be operating at Security Level 1, as
instructed by her flag administration, but enter a port facility operating at
Security Level 2, as declared by the port control state. Under the Code, she
must then increase her security measures to a MARSEC Level 2. On the
other hand, a ship may be operating at Security Level 2 and enter a port
operating at Security Level 1. In that case, the port facility does not have to
increase its operational status to that of the ship’s. 

The specific security measures required at each MARSEC level, how-
ever, are not specified in Part A of the Code, and thus a particular vessel
may consider certain security measures applicable only at MARSEC Level 2
or 3 when a port control state considers them applicable at MARSEC Level
1. In that case, a ship operating at what she considers is MARSEC Level 2
will be operating only at what the port control state considers is MARSEC
Level 1. For MARSEC Level 1, for instance, Part A merely states:

7.2 At security level 1, the following activities shall be carried out,
through appropriate measures, on all ships, taking into account
the guidance given in part B of this Code, in order to identify and
take preventive measures against security incidents:

.1 ensuring the performance of all ship security duties

.2 controlling access to the ship

.3 controlling the embarkation of persons and their effects

.4 monitoring restricted areas to ensure that only authorized  per-
sons have access

.5 monitoring of deck areas and areas surrounding the ship

.6 supervising the handling of cargo and ship’s stores; and

.7 ensuring that security communication is readily available13
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13ISPS Code A/7.2



At Security Level 2, “additional protective measures” must be specified
and implemented. At Security Level 3, “further specific protective measures”
must be specified and implemented. None of these “additional” or “further
specific” protective measures are described. In all instances, however, they
must be “appropriate.” What are “appropriate measures?” Part A is silent as
to what these are, except to say that the guidance in Part B must be taken
into account. Thus, so long as the security plan establishes security mea-
sures and procedures for each level, in cumulative fashion, and the
shipowner can state that he “took into account” the guidance in Part B (not
that he necessarily complied with such guidance), and that such measures
were “appropriate” so far as he was concerned, the security plan theoreti-
cally meets the requirements of Part A. 

Part A requires that a Ship Security Plan (SSP) be approved by the mar-
itime administration of the flag state, and that the flag state issue an
International Ship Security Certificate (ISSC) under SOLAS once implemen-
tation of the plan has been verified.14 The ISSC serves as certification to the
rest of the world that the ship is in compliance with the ISPS Code.
Furthermore, even though the Ship Security Plan is required to be carried
on board, no port control state has the right to review the plan to verify for
itself that the ship is in fact in compliance with the Code.15

Except in exceptional circumstances, the port control state will not be
allowed to look beyond the four corners of the ISSC.16 Since different flag
states may interpret the Code requirements differently, or be more lenient
in their enforcement, any given port control state, such as the U.S., may
consider a particular SSP approved by a particular flag state to be insuffi-
cient. However, without “clear grounds to believe that the ship is not in
compliance with…Part A” the port control state may not review the SSP.17

This has become a significant bone of contention for some members of
Congress as far as the MTSA is concerned, which requires that all vessel
security plans of ships over 100 gross tons on international voyages calling
at U.S. ports be reviewed and approved by the U.S. Coast Guard.18

Not only are the security measures and procedures for ships and port
facilities for each security level not specified in Part A of the Code, the for-
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14ISPS Code A/19.1.1. It is the responsibility of the flag state to verify that the SSP
has been properly implemented by the vessel before it issues the ISSC.
15ISPS Code A/9.8
16The MTSA requires U.S. approval of all ship security plans for covered vessels call-
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mat and content of the ship or port facility security plan is also not detailed.
The operator or owner must only “take into account the guidance given in
part B,”19 and for ships, the plan must be written in the working language
or languages of the ship.20 If the language used is not English, French or
Spanish, a translation into one of these languages must be included in the
plan.21 The only other requirement is that the plan must “address at least
the following:”

1. Measures designed to prevent weapons, dangerous substances and
devices intended for use against people, ships or ports and the car-
riage of which is not authorized from being taken on board the ship;

2. Identification of the restricted areas and measures for the preven-
tion of unauthorized access to them;

3. Measures for the prevention of unauthorized access to the ship;
4. Procedures for responding to security threats or breaches of securi-

ty, including provisions for maintaining critical operations of the
ship or ship/port interface;

5. Procedures for responding to any security instructions [member
states] may give at security level 3;

6. Procedures for evacuation in case of security threats or breaches of
security;

7. Duties of shipboard personnel assigned security responsibilities and
of other shipboard personnel on security aspects;

8. Procedures for auditing the security activities;
9. Procedures for training, drills and exercises associated with the

plan;
10. Procedures for interfacing with port facility activities;
11. Procedures for the periodic review and updating of the plan; 
12. Procedures for reporting security incidents;
13. Identification of the ship security officer;
14. Identification of the company security officer including 24-hour

contact details;
15. Procedures to ensure inspection, testing, calibration, and mainte-

nance of any security equipment provided on board;
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16. Frequency for testing or calibration of any security equipment pro-
vided on board;

17. Identification of the location where the ship security alert system
activation points are provided; and

18. Procedures, instructions and guidance on the use of the ship secu-
rity alert system, including the testing, activation, deactivation and
resetting, and limiting false alerts.22

Since these are the only matters, according to Part A, that must be
addressed, the obvious question is, what does “address” mean? Part A does-
n’t say “adequately address,” and if it did, what would “adequately” mean?
There is a very real danger of a port control state, like the U.S., substitut-
ing its judgment for that of the shipowner or flag state. Under the Code, the
SSP need merely “take into account” the guidance in Part B. It need only
“address” the eighteen items listed in Part A. There is no requirement any-
where in the Code that the SSP pass muster by being considered or deemed
adequate, operationally sound, or tactically feasible, and the first time a
port state control government agency makes that determination and denies
entry to a vessel, or detains her until a security plan is drafted that meets
that agency’s approval, litigation will most certainly ensue. It takes months
to properly conduct a security assessment and write a security plan, and
even longer to implement it. If a ship is declared to be in violation of the
MTSA because her security plan23 does not meet the expectations of the
United States based upon an interpretation of the “requirements” of the
ISPS Code, a fine could be levied in the amount of $175,000 per week until
such time as a new security plan can be drafted and implemented. In two
months the ship would incur a fine of $1.5 million, not to mention demur-
rage costs, wharfage and other expenses including loss of business.

As an example of how easy it will be for a ship to be considered or
declared not in compliance with the Code by a port control state inspector
who doesn’t know what he is doing, we can look at the requirements
under Part A relating to the designation of shipboard restricted areas.
Paragraph A/9.4.2 states that:

[The plan shall address] identification of the restricted areas
and measures for the prevention of unauthorized access to them.
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Most readers of the Code will assume that this paragraph in Part A,
when read in conjunction with the applicable sections of Part B, requires
that restricted areas be physically designated on board. This is because
paragraph B/9.20 states:

The SSP should provide that all restricted areas should be
clearly marked indicating that access to the area is restricted and
that unauthorized presence within the area constitutes a breach of
security.

However, a closer reading to the two paragraphs clearly establish-
es that: (a) only Part A is mandatory, that is, the SSP must merely “address”
the identification of restricted areas and the measures the ship intends to
use to prevent unauthorized access to them,24 and (b) Part B merely states
an opinion that the SSP “should” provide that all restricted areas “should”
be marked; whatever that means. Thus, a shipowner will be well within his
rights pursuant to the Code to decide that restricted areas will not be phys-
ically marked on board by simply addressing what, if any, restricted areas
he wishes to identify in his SSP, and then state that he has taken the appli-
cable sections of Part B into account and decided not to clearly mark them
as suggested in Part B. However, a port state control inspector, relying on
inadequate training or incorrect directives, may very well look for clearly
marked restricted areas as part of his inspection checklist and declare the
ship not in compliance with the Code when he fails to find them.  

There are other ways of allegedly failing to be in compliance with the
ISPS Code, however, besides not having a proper security plan. The Code
requires, as an integral part of the new security scheme, that a security
assessment be performed for the specific vessel or port facility concerned.25

The security assessment then must form the basis on which the security
plan is developed.26 The security assessment must “be carried out by per-
sons with appropriate skills to evaluate the security” of the ship or port
facility.27 Thus, if a Ship Security Assessment (SSA), upon which the SSP is
built, is not carried out by a properly qualified individual, the threat con-
clusions contained in the SSA (which are all purely subjective and based
upon experience, training, and opinion) may be invalid or incomplete and
the SSP may then be declared noncompliant. 
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Additionally, a ship could have an adequate SSP and not be in com-
pliance with it on any given day. For instance, the ship might simply be
behind on its security training schedule, a piece of security equipment
might be inoperable (the Code requires that all security equipment be 100%
operational),28 or the ship security officer might not have all the security
experience the security plan requires.29 Because the MTSA incorporates the
ISPS Code, however, non-compliance with the Code is likely to be consid-
ered a violation under the Act giving rise to a $25,000-per-day fine until the
alleged non-compliance is corrected. 

THE MTSA

As stated supra, the Maritime Transportation Security Act30 was passed
and signed into law prior to the ISPS Code being adopted by the IMO, but
nonetheless references the ISPS Code.31 In passing the Act, Congress deter-
mined, among other things, that:

1. There are 361 public ports in the United States that are an integral
part of the nation’s commerce.

2. United States ports handle over 95 percent of United States overseas
trade. The total volume of goods imported and exported through
those ports is expected to more than double over the next 20 years.

3. The variety of trade and commerce carried out at such ports
includes bulk cargo, containerized cargo, passenger transport and
tourism, and intermodal transportation systems that are complex to
secure.

4. The United States is increasingly dependent on imported energy for
a substantial share of its energy supply, and a disruption of that
share would seriously harm consumers and the economy.

5. The top 50 ports in the United States account for about 90 percent
of all cargo tonnage. Twenty-five ports account for 98 percent of all
container shipments. Cruise ships visiting foreign destinations
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28Theoretically, one inoperable padlock or light fixture will render the vessel non-
compliant with the Code.
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embark from at least 16 ports. Ferries in the United States transport
113 million passengers and 32 million vehicles per year. 

6. Ports often are a major focus of Federal crime, including drug traf-
ficking, cargo theft, and smuggling of contraband and aliens.

7. Ports are often very open and exposed, and are susceptible to large
scale acts of terrorism that could cause a large loss of life or eco-
nomic disruption.

8. Current inspection levels of containerized cargo are insufficient to
counter potential security risks. Technology is currently not ade-
quately deployed to allow for the nonintrusive inspection of con-
tainerized cargo.

9. The cruise ship industry poses a special risk from a security per-
spective.32

Congress went on to determine that United States ports are interna-
tional boundaries that: (a) are particularly vulnerable to breaches in securi-
ty, (b) may present weaknesses in the ability of the United States to realize
its national security objectives, and (c) may serve as a vector or target for
terrorist attacks.33 It then outlined the objectives of the Act by declaring it
in the best interest of the United States:

A. To have a free flow of interstate and foreign commerce and to
ensure the efficient movement of cargo;

B. To increase United States port security by improving communica-
tion among law enforcement officials responsible for port security;

C. To formulate requirements for physical port security, recognizing
the different character and nature of United States port facilities, and
to require the establishment of security programs at port facilities;

D. To provide financial assistance to help the States and the private
sector increase physical security of U.S. ports;

E. To invest in long-term technology to facilitate the private sector
development of technology that will assist in the non-intrusive time-
ly detection of crime at U.S. ports;

F. To increase intelligence collection on cargo and intermodal move-
ments to address areas of potential threat to safety and security; and

G. To promote private sector procedures that provide for in-transit vis-
ibility and support law enforcement efforts directed at managing the
security risks of cargo shipments.34
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On October 22, 2003, the Coast Guard published a series of final rules
promulgating the maritime security requirements mandated by the MTSA.35

Those rules became effective on November 21, 2003.36 Furthermore, even
though not yet ratified, the ISPS Code will, according to the final rules, be
used by the U.S. Coast Guard as an indicator of compliance with the
MTSA.37 In fact, the MTSA rules require any owner or operator of a U.S. flag
vessel that is subject to SOLAS to be in compliance with Part A of the ISPS
Code.38

There are six (6) separate final rules. The first five (5) complete a new
subchapter H in chapter I of Title 33 of the Code of Federal Regulations
(CFR), and the sixth final rule involves vessel automated identification sys-
tems and carriage requirements found in parts 161, 164 and 165 of Title 33.
The rules are broken down as follows:

1. Implementation of National Maritime Security Initiatives
2. Area Maritime Security (AMS)
3. Vessel Security
4. Facility Security
5. Outer Continental Shelf (OCS) Facility Security
6. Automatic identification Systems (AIS)

For each of the final rules, the requirements of the MTSA closely align
with, but are not identical to, the requirements or language of the SOLAS
Amendments and the ISPS Code. For one thing, the MTSA has a broader
application that includes domestic vessels and facilities. The ISPS Code, for
instance, applies only to SOLAS vessels engaged on international voyages
that include:

1. Passenger ships, including high-speed passenger craft.
2. Cargo ships, including high-speed craft, of 500 gross tonnage and

upwards.
3. Mobile offshore drilling units.
4. Port facilities serving such ships engaged on international voy-

ages.39
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The MTSA, however, applies to:

1. Mobile Offshore Drilling Units, cargo, or passenger vessels subject
to SOLAS;

2. Foreign commercial vessels greater than 100 gross register tons not
subject to SOLAS;

3. Commercial vessels greater than 100 gross register tons subject to
46 CFR subchapter I, except commercial fishing vessels inspected
under 46 CFR part 105.

4. Vessels subject to 46 CFR subchapter L;
5. Passenger vessels subject to 46 CFR subchapters H or K;
6. Other passenger vessels carrying more than 12 passengers that are

engaged on international voyages;
7. Barges subject to 46 CFR subchapters D or O;
8. Barges subject to 46 CFR subchapter I that carry Certain Dangerous

Cargoes in bulk, or that are engaged on an international voyage;
9. Tankships subject to 46 CFR subchapters D or O; and

10. Towing vessels greater than 8 meters in registered length that are
engaged in towing a barge or barges subject to 33 CFR 104.40

Like the ISPS Code, the MTSA rules require each vessel covered by the
Act to develop and implement a vessel security plan (VSP).41 However, the
requirements for a VSP do not exactly match those for an SSP under the
ISPS Code. For example, the VSP must be written in English,42 which is not
a requirement under the Code.43 Also, the VSP must consist of seventeen
(17) sections specified in the rules,44 and these seventeen sections do not
fully comport with the eighteen (18) subjects that must be addressed
according to Part A of the ISPS Code.45

The most interesting anomaly, however, is that even though the MTSA
requires every VSP or SSP to be reviewed and approved by the Coast
Guard, and even though the requirements for an SSP under the Code are
different than for a VSP under the MTSA, the Coast Guard has declared that
any foreign vessel that has a valid International Ship Security Certificate
(ISSC) on board that attests to the vessel’s compliance with SOLAS and the
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ISPS Code Part A “having taken into account the relevant provisions” of Part
B, need not submit a VSP to the Coast Guard for approval.46 This is a huge
exception, and one with which, as stated supra, certain members of
Congress are less than enamored. However, since the MTSA contains no
authorization whatsoever for the U.S. Coast Guard to consider compliance
with the ISPS Code as compliance with the MTSA, vessel owners are not
relieved from complying with the MTSA, and a valid ISSC may well not
insulate a ship from being fined, denied entry or detained if found in non-
compliance with the Act.47

The MTSA final rules establish certain vessel security requirements.48

In accordance with these requirements, each vessel owner or operator
must:

1. Define the security organizational structure for each vessel and pro-
vide all personnel exercising security duties or responsibilities with-
in that structure with the support needed to fulfill security obligations
[emphasis supplied]; 

2. Designate, in writing, by name or title, a Company Security Officer
(CSO), and a Vessel Security Officer (VSO) for each vessel, and
identify how those officers can be contacted at any time;

3. Ensure personnel receive training, drills, and exercises enabling
them to perform their assigned security duties;

4. Ensure vessel security records are kept;
5. Ensure that adequate coordination of security issues takes place

between vessels and facilities; this includes the execution of a
Declaration of Security (DOS);

6. Ensure coordination of shore leave for vessel personnel or crew
change-out, as well as access through the facility of visitors to the
vessel, with facility operators in advance of the vessel’s arrival;

7. Ensure security communication is readily available;
8. Ensure coordination with and implementation of changes in MAR-

SEC levels;
9. Ensure that security systems and equipment are installed and main-

tained;
10. Ensure that vessel access, including the embarkation of persons and

their effects, is controlled;
11. Ensure that restricted areas are controlled.
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12. Ensure that cargo, vessel stores and bunkers are handled in com-
pliance with 33 CFR 104; 

13. Ensure restricted areas, deck areas, and areas surrounding the ves-
sel are monitored;

14. Provide the Master or CSO with (a) the names of the parties respon-
sible for appointing vessel personnel, such as vessel management
companies, manning agents, and concessionaires, (b) the names of
the parties responsible for deciding the employment of the vessel,
including time or bareboat charterers, and (c) the contract details of
any charter parities; and 

15. Give particular consideration to the convenience, comfort, and per-
sonal privacy of vessel personnel and their ability to maintain their
effectiveness over long periods.49

These are things that, under the MTSA, the owner or operator must do.
In fact, the VSP must “describe in detail” how these requirements will be
met.50 Some of them may well be problematical. For instance, the owner
must “provide all personnel exercising security duties or responsibili-
ties…with the support needed to fulfill security obligations.”51 Presumably,
this includes both money and manpower, items that historically have been
inadequately dispensed to security operations within the private sector.
Thus, if the security operation is, in the opinion of the USCG inspector,
undermanned or under-funded or under-equipped, the owner or operator
may be considered in violation of the Act, giving rise to a $25,000 per day
fine until rectified. Violation of the Act may also give rise to a negligence
per se argument in any negligent security litigation, as well as a potential
unseaworthiness argument.

One final example of the various discrepancies between the MTSA
rules and the SOLAS Amendments is the way potential conflicts between
safety and security are addressed. Under the MTSA rules, safety may not
necessarily take precedence over security concerns. The rules state:

If, in the professional judgment of the Master, a conflict
between any safety and security requirements applicable to the
vessel arises during its operations, the Master may give prece-

[13874]

4933 CFR 104.200
5033 CFR 104.405(b)
5133 CFR 104.200(b)(1). This is similar to ISPS Code A/6.2 that requires the compa-
ny security officer, master, and ship security officer all be given the “necessary sup-
port” to fulfill their security duties and responsibilities.



dence to measures intended to maintain the safety of the ves-
sel…52 [Emphasis supplied.]

However, Regulation 8, SOLAS Chapter XI-2, states:

If, in the professional judgment of the master, a conflict between any
safety and security requirements applicable to the ship arises during its
operations, the master shall give effect to those requirements necessary to
maintain the safety of the ship. [Emphasis supplied.]

The distinction may appear to be a small one, but it could be signifi-
cant in a personal injury action where liability rests on the failure of the
vessel to follow recognized international safety requirements. If the MTSA
is applicable, a defense could be based upon security concerns. If SOLAS
is applicable, such a defense is not available. 

FREIGHT TRANSPORT SECURITY ISSUES

All freight transportation issues have historically focused on liability for
loss of or damage to cargo, and the targets of such inquiries have always
been the carriers. While a shipper might not be able to prove his prima
facie case, or overcome certain COGSA defenses or bill of lading/tariff con-
tractual provisions, he has rarely faced legal liability for the damages
caused by the cargo itself. With the advent of the new world order in which
weapons of mass destruction (WMDs) may be employed by terrorist groups
to wreak death and destruction on any populace or infrastructure, shipper
liability has now become a very real issue and a target for third party liti-
gation in cases of negligent security claims against the carrier. The new
security requirements mandated by the ISPS Code and the MTSA, and the
potential for delay, detention, or refusal of entry for allegedly failing to
meet those requirements, as well as broken seals and other breaches of
container security for inspection purposes, raises the specter of all sorts of
contract and tort claims that must now be addressed in charter parties, bills
of lading and tariffs. 

Under SOLAS, the master of the loading vessel has the absolute right
to refuse “to load cargo, including containers or other closed cargo trans-
port units.”53 He also has the right to make or execute “any decision which,
in the professional judgment of the master, is necessary to maintain the
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safety and security of the ship.” Presumably, this includes opening, strip-
ping, and inspecting any suspect container and its cargo, all at the expense
of the shipper. Tariffs and bills of lading need to provide for that eventu-
ality. They also need to protect the carrier against the adverse results of
government intervention. Since security measures and procedures are not
clearly defined or delineated in the ISPS Code or the MTSA, tariffs and con-
tracts of carriage need to do so in order to precisely establish carrier
responsibilities and defenses. 

Security is not an exact science. Like warfare, it is an art, and like any
art, its effectiveness is subjective. Anything that is subjective is open to dif-
fering interpretations. This is one of the primary problems with the ISPS
Code and the MTSA. If flag states and port state control states begin sub-
stituting their judgment for that of the shipowner or facility operator, they
will open the door for two arguments. First, that neither the ISPS Code nor
the MTSA allows for such a substitution of judgment, and second, that if
the owner or operator is forced to accept the flag state’s or port state con-
trol state’s micromanagement of its security, then it may well be legally
relieved of all liability resulting from such micromanagement. As some
43,000 ship security plans are reviewed over the next six months by vari-
ous government agencies and classification societies acting on their behalf,
it is clearly expected that certain plans will be rejected as unsatisfactory.
Such rejection may prevent the issue of an ISSC and thus the ability of the
vessel to operate. If the security plans are rejected not because they
allegedly fail to comply with Part A of the ISPS Code, or the MTSA rules,
all of which are open to interpretation, but instead because the reviewer
makes a subjective determination that the SSP or VSP is inadequate from
an operational security standpoint, the agency making that determination is
likely to be sued for huge damages.55 Fines levied by the U.S. Coast Guard
pursuant to the MTSA will likewise face the same challenge. 

CONCLUSION

Security can never be absolute. Any security system or combination of
security procedures can be circumvented given enough time and resources.
With the advent of world terrorism and increase in global security aware-
ness, any terrorist attack can now be deemed foreseeable. As Robert F.
Housman stated in his paper, “Birth and Development of Homeland
Security Law”:56
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Post 9/11 polling shows that the community of Americans
now view virtually any form of terrorist attack as reasonably fore-
seeable. These polls also show that Americans expect their gov-
ernment and the owners of the nation’s infrastructure to protect
them from such attacks.

So, the question becomes, “What is reasonable security under the cir-
cumstances?” Since security is an art and not a science, the question is
clearly a subjective one that will be answered differently by various judges,
juries, and security experts under different fact patterns. Part of this inquiry
involves acceptable risk. What is the acceptable risk in any given circum-
stance? Is it always the same? Is no risk acceptable, or is the degree of risk
dependent upon the nature of the enterprise. How much money should a
private entity be forced to spend in order to do business in a secure man-
ner? What does “secure manner” mean? To whom is a duty to do so owed? 

The ISPS Code and the MTSA attempt to establish a maritime security
regime that is workable within the industry. It does no good to mandate
security measures that are so costly or restrictive that the industry cannot
operate. The danger lies in the fact that both are clearly open to interpre-
tation, and since serious consequences may befall those deemed to have
not complied, a much clearer understanding of what compliance is must be
developed. This is likely to occur only through litigation.              
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The ISPS Code; The new maritime security regime.
What if Ship Owners are in compliance, but others are not?

by

Vernon C. Miller, Jr.

Ever since the Terrorist attacks on the US on September 11, 2001, our
industry has been challenged to come up with new ways to tighten the
security of the world’s maritime transportation system. The U.S. has been
in the forefront of this effort with initiatives for ship, port facility and cargo
security. 

While the major emphasis has been on the physical security of hard
assets such as ships, terminals and containers, there have been a number
of initiatives on the softer side of such targets. The U.S. Container Security
Initiative (CSI) is an attempt to push out the defensive perimeter of the U.S.
to the major foreign container ports where containers are loaded for trans-
port to the U.S. CSI permits U.S. Customs personnel to be stationed in for-
eign ports and inspect suspicious containers prior to loading. Another new
initiative is the twenty-four hour notice required by U.S. Customs prior to
loading certain cargoes bound for the U.S. This enables Customs to perform
a pre-loading security check of the cargo, and prohibit loading of any sus-
picious cargo. Still another is the Customs-Trade Partnership Against
Terrorism (C-TPAT) that establishes a fast-track inbound customs process
for shippers and their supply chain partners who commit to more compre-
hensive supply chain security vetting. The 96-hour notice required prior to
arrival in the US is, of course, another important aspect of the new mar-
itime security regime.

The Herculean efforts undertaken by the U.S. Coast Guard (U.S.C.G.)
in creating the template for the International Ship and Port Facility Security
(ISPS) Code and developing the regulations under the U.S. Maritime
Transportation Security Act (MTSA) have been extremely successful in rais-
ing the awareness of our industry to the new security thinking. What has
not, as yet, been quantified or even very widely considered, are the eco-
nomic costs attendant with a failure to meet the deadline of July 1, 2004 for
full implementation of the new security regime. What are those costs, how
are they likely to arise, who will ultimately bear them and what will be the
cost to world economies of such failures, even if they do not result direct-
ly in a Security Incident?
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I will limit my discussion in this article to the risks and costs that ship
owners and Charterers will most likely encounter. As I am not an econo-
mist, I will not try to quantify any of these costs, but I will raise some of
the issues that I believe we lawyers will soon have to face and analyze for
our clients. 

I do not believe that any serious ship owner or operator can claim
ignorance of the new security regime in which his vessel must operate after
1 July 2004. Indeed, the very method that was used by the U.S.C.G. to cre-
ate the U.S. maritime security regulations was specifically intended to
engage as many elements of the maritime industry as possible in the
process. The U.S.C.G. held 11 public hearings at various locations around
the U.S. for the precise reason of enlisting the aid of the industry to devel-
op regulations that were realistic and sensible. I am aware that the U.S.C.G.
has also shared the results of those industry public meetings with I.M.O. As
a result, the ISPS Code has also benefited from an unprecedented cooper-
ative effort of industry and regulators worldwide.

For these reasons, I do not expect that many vessel owners will fail to
meet the deadline for full implementation of the ISPS Code, despite the fact
that it has recently been reported that only about 3% of vessels worldwide
are presently in compliance. However, the U.S.C.G. has announced that
about 90% of U.S. flag vessel owners actually submitted their Ship Security
Plans for approval by December 31, 2003, the U.S. deadline for submittal,
so I am cautiously optimistic. 

My real fear is that a substantial number of port facilities worldwide
will not be in compliance by the deadline. How will the risks of non-com-
pliance by ports or port facilities be apportioned between Owners and
Charterers and who will bear the costs of delay, detention or eviction from
port? Clearly, these issues will be of great importance going forward and
various approaches are being put forward by knowledgeable parties. 

BIMCO issued its suggested clause regarding ISPS for Time Charters in
December of 2003 along with a separate clause for vessels calling in the
U.S. In early March 2004 it issued its ISPS Clause for Voyage Charter Parties.
At least one of the P&I Clubs (Skuld) has also issued a form of Charter Party
clause for charters of vessels to load cargo for the U.S. with the caveat that
the International Group of P&I Clubs may very well decide to draft such a
clause which its member clubs can recommend to their members.
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All of the clauses, which I have seen to date, are based on the simple
premise that the Owner is responsible for vessel compliance and the
Charterer is responsible for everything else! Undoubtedly there will be a
good deal of negotiation between Owners and Charterers regarding who
will ultimately bear the cost of any security related delay, detention or evic-
tion. Indeed, many law firms and P&I Clubs are warning that all agreements
relating to maritime commerce including crew recruitment, husbanding,
provision of services to vessels and port facilities, bills of lading and char-
ter parties must be reviewed to determine what impact the new security
regime will have on them, and which party will bear the associated risks
and costs. 

But what about existing Charter Parties and Contracts of Affreightment? 

Broadly speaking, if the vessel is not in compliance, the onus will fall
on the Owner/Operator. However, when the vessel is in compliance, but
the port or port facility is not, things become a great deal more uncertain.
In such circumstances, one can argue that the act of ordering a vessel to a
non-compliant port or port facility constitutes a breach of the safe
berth/safe port clause of the Charter Party, thus putting the liability on the
Charterer.

Let me pose a few possible scenarios for your consideration.

Scenario 1.
The Vessel is in compliance with the ISPS Code by July 1, 2004, but a
number of facilities at its ten previous ports of call are not in compli-
ance. 

The Vessel is required by the ISPS Code to maintain a record of its last
ten ports of call with the level of security that was maintained at each such
port. Part B of the ISPS Code provides that failure of any one of those ten
previous ports of call or port facilities to be in compliance constitutes clear
grounds for the port authorities at a subsequent port to consider that the
vessel is not in compliance. Will the vessel be denied entry or delayed at
ports after July 1 if any of its previous ten ports of call were not in com-
pliance? If so, who will pay for the delay? Would such technical non-com-
pliance by the vessel be deemed sufficient to put the cost of any resultant
delay on the vessel itself? The situation becomes even more complicated if
the port authorities at the subsequent port consider that the level of secu-
rity maintained by the vessel at such a non-compliant port or port facility
was insufficient considering the security situation prevailing at that non-
compliant port.
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If we assume that the vessel owner has properly maintained the
required list of the vessel’s previous ten ports of call, and has made that list
available to the Charterer during negotiations, the Charterer will be charged
with knowledge of the status of those ports. Under those circumstances
should not the risk of delay or denial of entry be on the Charterer?

Scenario 2.
A compliant chartered vessel is directed to a terminal to load a cargo
destined for the U.S., the vessel’s ten previous ports of call were compli-
ant, but the loading Terminal is not in compliance with the ISPS Code. 

US Customs and Border Protection (CBP) requires that this vessel give
twenty-four hour notice of the details of the cargo prior to loading. If CBP
does not issue a “Do Not Load” order, within twenty-four hours, the cargo
may be loaded. Unfortunately, the mere fact that CBP does not respond is
no guarantee that the vessel and her cargo will be permitted into the US
without, at least, additional inspection. Moreover, U.S.C.G. can still refuse
to let the vessel enter or delay entry pending further investigation. Under
the facts of this Scenario, I think the risks and costs of delay or denial of
entry would be on the Charterer since Charterer directed the vessel to load
that cargo at that non-compliant facility.

Scenario 3.
A compliant vessel loads containers at a compliant facility in a coun-
try, which has signed the U.S. CSI. All containers bound for ports in the
U.S. have been either inspected or otherwise cleared to the satisfaction
of U.S. Customs personnel at the load port. On arrival in the U.S., the
vessel is denied entry or delayed because a “tip” has been received
regarding a container bound for the vessel’s next non-U.S. port which
may not have been inspected by U.S. Customs personnel at the load
port.

One can posit that neither the Owner nor the Charterer has been cul-
pable in this scenario. Who, then, will bear the costs of such delay? 

What if an exhaustive and time-consuming investigation fails to uncov-
er any security problem and the vessel is allowed to enter the U.S. port and
discharge its cargo? Who will pay the extra expenses caused by such delay?
Will any party have any recourse against any other party or the authorities
for wrongfully detaining the vessel in the first place? Would such a claim
prevail against the government’s sovereign immunity defense, particularly
when concern about national security precipitated the action? 
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Can the Charterers put the vessel off hire when the authorities are act-
ing on a tip regarding cargo the Charterers directed the vessel to load in
the first place? Will each party, then, be left to bear its own costs?

What if there is substance to the tip and a Security Incident evolves? What
if the vessel is not permitted to discharge in any U.S. port, diverts to another
port in this hemisphere and transships the cargo destined for the U.S.? What
about the plight of the innocent holder of a freight pre-paid bill of lading? 

Could owners claim against Charterers for breach of the usual charter
party provision that only lawful merchandise may be carried? The Charter
Party may also have an indemnity provision sufficient to support Owners’
claim for all expenses and damages incurred for having complied with
Charterers’ instructions to load a particular cargo at a particular port or facil-
ity. U.S. COGSA Section 4 (6) which prohibits the carriage of dangerous
cargo might also support Owners’ claim. 

Is there any insurance that could cover the extra expenses incurred?
Might there be coverage in the nature of Trade Disruption or Drug Seize
Insurance? I understand that there may actually be insurance cover available
for the expenses of delays caused by the scenarios discussed above, but the
limits of cover, the exclusions, the amount of deductibles and, of course, the
premium for such cover must be determined on a case-by-case basis. 

In preparing this article, I have discussed these and similar scenarios
with numerous lawyers and insurance experts around the world and there
seem to be no clear answers to any of this. Indeed, if one gives free rein
to one’s imagination, the issues balloon exponentially. I am hopeful that,
once the important work of implementing the security requirements is com-
pleted, we can turn our attention to trying to determine how the rights and
obligations of all the parties and stakeholders in the maritime industry will
be affected by the new regime. One thing is certain. The issues that will
arise under the maritime security regime will be the subject of much litiga-
tion and arbitration for many years to come. 
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Seafarers Identity Documents and Shore Leave

By

Douglas Stevenson, Seamen’s Church Institute

• Post-September 11 maritime security measures have placed growing
restrictions on merchant mariners’ shore leave in the United States
while increasing their security responsibilities. Despite their addi-
tional security duties, seafarers face a greater likelihood of confine-
ment to their vessel, not based on any known security risks, but
simply because they do not possess crewmember visas. At the same
time, backlogs at American consulates and the high visa fees make
crewmember visas very difficult for foreign mariners to obtain.

• On 20 June 2003, at the United States’ initiative, the International
Labour Organization adopted the Seafarers’ Identity Documents
Convention (Revised) (ILO-185). ILO-185 will enhance maritime
security by setting international standards for a seafarer identifica-
tion documents (SID) that will provide reliable, positively verifiable
and internationally acceptable identification. ILO-185 codifies
mariners’ rights to shore leave and requires member countries to
accept SIDs as substitutes for visas for the purposes of shore leave. 

• SIDs offer the best possible compromise between legitimate port
security requirements and the need for crews to attend to their
physical, emotional, and spiritual needs on shore leave – provided
that the United States accepts SIDs as a basis for waiving crewmem-
ber visas for shore leave. 

• The standards for SIDs enumerated in ILO-185 satisfy the technical
requirements of the U.S. Enhanced Border Security and Visa Reform
Entry Act of 2002 (e.g., machine-readable, tamper-proof, digital
photograph, biometric indicator).

• ILO-185 SID’s would not be travel documents, but they could be
used as the basis for waiving a D-1/2 visa. Legislative authority
already exists in 8 U.S.C. §1282(a) for immigration officers to waive
visas in circumstances provided for in regulations. Regulations
could be promulgated that would authorize immigration officers to
waive visas for crewmembers possessing conforming ILO-185 SIDs.
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• The combination of the ILO-185 card and existing security mea-
sures, including port of entry immigration interviews, would pro-
vide a sufficiently high level of security. Crewmembers not in pos-
session of an SID would have to obtain a visa to apply for shore
leave in the United States. 

• The United States should ratify and implement ILO-185, especially
by accepting SIDs as a substitute for crewmember visas for purpos-
es of shore leave. International acceptance of ILO-185 depends
upon the United States’ first ratifying it and fully accepting its
requirements relating to shore leave visas. 
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I. DIFFERENT TYPES OF “ARBITRATIONS” SUBJECT 
TO FEDERAL ARBITRATION LAWS

“Mediation” Is A Form of Arbitration Which 
May Be Compelled Under the FAA

In Fisher v. GE Medical Systems, 276 F. Supp. 2d 891 (M.D. Tenn.
2003), employees filed a complaint against their employer. The employer
moved to dismiss and to compel both mediation and arbitration under the
Federal Arbitration Act, 9 U.S.C. § 1 et seq. (“FAA”). The court dealt only
with the motion respecting mediation and “reserved a ruling on all other
matters.” Id. at 892. It held that “‘arbitration’ in the FAA is a broad term that
encompasses many forms of dispute resolution” and that the plaintiff’s
“agreement to mediate any claim before filing it in court is binding under
the FAA.” Id. at 893-94. It, therefore, granted the employer’s motion to com-
pel mediation under the FAA and stayed the action pending completion of
the mediation.

“Non-Binding But Mandatory” Arbitration Under the FAA

In In re Arbitration between Dow Corning Corp. and Safety National
Casualty Corp., 335 F.3d 742 (8th Cir. 2003), the court was confronted with
an arbitration award which was seemingly non-binding by its terms but
which the arbitrators had held, in their award, was binding. The court first
found that the arbitration clause in question called for non-binding but
mandatory arbitration as a precondition to litigation. Id. at 745-6. It then
vacated the arbitrators’ finding that the award was binding. Id. The court
discussed whether it was authorized under the FAA to address other chal-
lenges to the award, despite the fact that the arbitration agreement was
non-binding. It concluded that it had such authority on the ground that an
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arbitration was a “condition precedent” to litigation and, if the award was
subject to challenge and vacation on the challenges asserted, the condition
precedent would not have been met and litigation could not be com-
menced.

II. WHAT PARTIES ARE BOUND OR HAVE A RIGHT TO 
ARBITRATE UNDER AN ARBITRATION AGREEMENT

Estoppel to Deny a Related Party’s Right to Arbitrate

In Astra Oil Co., Inc. v. Rover Navigation, Ltd., 344 F.3d 276, 2003 AMC
2514 (2d Cir. 2003), the issue was whether Astra Oil, Inc. (“Astra”), an affil-
iate of a charterer, AOT Trading AG (“AOT”), was entitled to arbitrate under
a charter party against the vessel owner, Rover Navigation, Ltd. (“Rover”),
for a claim of delayed arrival of the vessel in alleged breach of the charter
party’s warranties of seaworthiness and speed. Only AOT and Rover were
parties to the charter. 

The Court of Appeals, however, reversed the district court and held
that Rover was “estopped” from preventing Astra from arbitrating its claim,
which was “closely intertwined with the contract containing the arbitration
provisions.” The Circuit Court concluded that Astra should have been per-
mitted to arbitrate for 3 reasons: (1) there was a close corporate relation-
ship between Astra and AOT; (2) Astra’s claims against Rover “are brought
directly under the charter party”; and (3) Rover had treated Astra as if it
were a party “by accepting direction from Astra during the voyage, by
asserting a General Average demand against Astra (as well as AOT), and by
accepting a General Average bond from Astra.” The case was, therefore,
remanded to the district court with instructions to grant Astra’s petition to
compel arbitration against Rover.

Agency, Alter Ego, Estoppel and Third Party Beneficiary

In Bouriez v. Carnegie Mellon University, 359 F.3d 292 (3d Cir. 2004),
Carnegie Mellon University approached Christian Bouriez about investing in
a research project being conducted under an agreement between the uni-
versity and a company. Bouriez agreed to support the project by investing
in the company which had the agreement with the university. Disputes later
arose between Bouriez and the university, with Bouriez claiming the uni-
versity had made misrepresentations to him about the project, thereby
inducing him to invest in the company. When Bouriez sued the university,
the university claimed that Bouriez was bound to arbitrate under the agree-
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ment between the company and the university. The court disagreed and
found that Bouriez had a separate relationship with the university and was
not bound to arbitrate under principles of agency or equitable estoppel.

In Brides S.A.P.I.C. v. Government of Turkmenistan, 345 F.3d 347 (5th
Cir. 2003), the Court of Appeals considered whether the Government of
Turkmenistan (“Government”) was bound by an arbitration agreement it had
not signed under principles of agency, alter ego, estoppel and third party
beneficiary. After analyzing each of these, the Court of Appeals found the
Government was not bound to arbitrate, as had been found by the arbitra-
tors, and thus vacated the district court’s affirmance of the award against the
Government. Many of these same issues were also discussed in Intergrain
N.V. v. Grina, 344 F.3d 124 (1st Cir. 2003) and Amokor Technology, Inc. v.
Alcatel Business Systems, 278 F. Supp. 2d 519 (E.D. Pa. 2003).

The FAA’s Exclusion of “All Contracts 
of Employment of Seamen”

In Bautista v. Star Cruises, 286 F. Supp. 2d 1252 (S.D. Fla. 2003),
Philippine seamen and widows brought suit for injury and death arising
from a boiler explosion on a cruise ship. The cruise line moved to compel
arbitration under the relevant employment contracts. The plaintiffs invoked
§ 1 of the FAA which excludes arbitration agreements in “contracts of
employment of seamen, railroad employees, or other class of workers
engaged in foreign or international commerce.” The court concluded this
provision was not dispositive since it had found that the contracts in ques-
tion were also governed by the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, 9 U.S.C. § 204 et seq. (“Conven-
tion”), and that the exclusion in § 1 of the FAA did not apply to arbitrations
under the Convention. It, therefore, granted the petition to compel arbitra-
tion.

III. ARBITRATION CLAUSE REQUIREMENTS

When Is an Arbitration Clause Mandatory 
and Hence Binding?

In Unisor Steel Corp. v. M/V Koningsborg, 2004 A.M.C. 438 (S.D.N.Y.),
the court considered an arbitration clause between Unisor and a shipown-
er. The arbitration clause stated, “Arbitration, if any, to be settled in Paris
by Chambre Arbitrale Maritime and French law to apply. General Average,
if any to be settled in Paris.” (emphasis added). The court held that this
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clause created mandatory arbitration, despite the “if any” language.
Explaining its reasoning, the court stated that the “Federal Arbitration Act
(FAA) establishes that, as a matter of federal law, any doubts concerning
the scope of arbitrable issues should be resolved in favor of arbitration....”
(citing Moses H. Cone Memorial Hospital v. Mercury Constr. Corp., 460 U.S.
1, 24-25 (1983)). Additionally, the court cited a litany of cases showing that
identical and nearly identical language has been held to create a mandato-
ry arbitration. 

The court ordered a stay as opposed to a dismissal because a dismissal
is a final judgment and is therefore appealable, whereas a stay is not. The
court explained that ordering a stay promoted “the policy of avoiding need-
less delay of the arbitration because of the time required for appellate
review.”

The Convention’s “In Writing” Requirement

In Czarina, L.L.C. v. W.F. Poe Syndicate, 358 F.3d 1286 (11th Cir.
2004), a party sought to confirm an award under the Convention by
appending to its petition a “sample” arbitration form which, according to
the arbitrators, had been agreed to by the parties. The U.S. Court of
Appeals for the 11th Circuit found there was a “jurisdictional” defect in the
petition to confirm inasmuch as the petitioner had not submitted a written
arbitration agreement “signed by the parties or contained in an exchange
of letters or telegrams”, id. at 1291, as required by Article II of the
Convention. Apparently, the district court had held hearings and found
there had been no agreement to arbitrate. Id. at 1293. It concluded that nei-
ther the proffered arbitration “form” nor the finding of the arbitrators that
arbitration had been agreed nor the participation of the respondent in the
arbitration (but under protest) satisfied or avoided the writing requirement.
The court, therefore, dismissed the petition to confirm the award for lack
of subject matter jurisdiction.

In Standard Bent Glass Corp. v. Glassrobots OY, 333 F.3d 440 (3d Cir.
2003), the court further dealt with the Convention’s requirement that an
arbitration clause be contained in an “agreement signed by the parties or
contained in an exchange of letters or telegrams.” There was no signed
writing and the arbitration clause in question was not contained in letters
which had been exchanged. Instead, the arbitration clause was incorporat-
ed by reference in the letters. The court found the incorporation by refer-
ence was sufficient to make the arbitration clause binding under the
Convention.
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The “in writing” requirement recently arose in a post-award context in
China Minmetals Materials Import and Export Co., Ltd. v. Chi Mei Corp., 334
F.2d 274 (3d Cir. 2003). In that case, an award had been rendered by the
China International Economic and Trade Commission in favor of the
Chinese plaintiff despite the New Jersey defendant claiming that the contract
at issue contained forged signatures. The lower court affirmed the award.
The issue on appeal concerned the structure of the Convention and, in par-
ticular, Article II, which provides for States to “recognize an agreement in
writing” and “refer the parties to arbitration,” on the one hand, and Article
V, on the other hand, which addresses the “[r]ecognition and enforcement
of the award” and when enforcement may be “refused”, none of which
grounds for refusal in that section include the “in writing” requirement. 

Taking its lead from the Supreme Court’s decision in First Options of
Chicago, Inc. v. Kaplan, 514 U.S. 938 (1995), the Third Circuit noted in
China Minmetals that “the more fundamental question” is whether there
was “a valid agreement to arbitrate.” Id. at 285. It further noted that on a
petition to confirm an award Article IV of the Convention requires the sub-
mission of “[t]he original agreement referred to in Article II” and, therefore,
that the Convention, “[r]ead as a whole . . . contemplates that a court should
enforce only valid agreements to arbitrate and only awards based on those
agreements.” Id. at 286. The appellate court then addressed the fact that the
arbitrators had found a binding contract existed and concluded that “inter-
national law overwhelmingly favors some form of judicial review of an
arbitral tribunal’s decision that it has jurisdiction over a dispute.” Id. at 289.
It, therefore, vacated the judgment confirming the award and remanded the
case to the district court to determine whether a valid arbitration agreement
had been entered into.

Ambiguity Regarding Two Arbitration Clauses

In Inland Bulk Transfer Co. v. Cummins Engine Co., 322 F.3d 1007
(6th Cir. 2003), the U.S. Court of Appeals for the Sixth Circuit held that a
binding arbitration clause was created based on “the parties’ actions, the
language of the contract documents, and the federal policy favoring arbi-
tration.” The case arose from negotiations between Inland Bulk and
Cummins Engine for the sale of marine engines. During the negotiations,
two revisions of a contract were formed, Revision A and Revision B. Both
revisions included a clause which stated that the terms and conditions were
found on a separate, attached and incorporated document. Only Revision
A included an attached document, and that document was titled different-
ly than the document referred to.
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Despite this, the court explained that although “arbitration cannot be
forced upon parties,” those same parties “cannot be excused from comply-
ing with the arbitration provision if it simply failed properly to read the
contract.” The court reasoned that it was irrelevant whether the parties had
agreed to Revision A or B in this case. What mattered was that Inland Bulk
had proper notice that the contract would include additional terms and
conditions, including an arbitration provision. Additionally the court found
that “a reasonable party in Inland Bulk’s position would have thought that
Revision A included an arbitration provision, and a reasonable party in
Cummin’s position would have construed Inland Bulk’s acceptance as an
acceptance of the embedded arbitration provision.”

IV. PETITION TO STAY SUITS PENDING ARBITRATION

No Stay Where Complaint Does Not 
Raise Issues Under the Contract

In JLM Industries, Inc. v. Stolt-Nielsen S.A. No. 3:03-348 (D. Conn. 2003)
(Squatrito, J.) (not officially reported), certain charterers filed a class action
against Stolt-Nielsen S.A. and other carriers (“Carriers”) seeking relief under
Sections 4 and 16 of the Clayton Act and Section 1 of the Sherman Act. The
plaintiffs alleged the carriers “held several meetings where they discussed
controlling the international parcel tanker market.” The carriers moved to
stay the action based on arbitration clauses in the charters. The court, while
recognizing the federal policy in favor of arbitration, refused to stay the
action “because the factual predicate for the allegations in the complaint
does not arise out of or relate to the charters between the parties.” It fur-
ther found that the “crucial distinction” with this and other cases staying
actions in favor of arbitration was the “absence of any issue of contract
interpretation in this dispute as framed in the complaint” and that “there is
absolutely no indication that liability for violating the Sherman Act will turn
on interpretation of the provisions of the charters.” 

V. PETITIONS TO COMPEL ARBITRATION

Limitation that Arbitration Be Held Within the District

Section 4 of the FAA provides the mechanisms to compel arbitration
but also provides that “the hearing or proceedings . . . shall be within the
district in which the petition for an order directing such arbitration is filed.”
Courts have therefore merely stayed actions but not compelled arbitration
when petitions have been filed in districts other than where the arbitration
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was to be held. See, e.g., Sea Spray Holdings, Ltd. v. Pali Financial Group,
Inc., 269 F. Supp.2d 356, 363 (S.D.N.Y. 2003) and Merrill Lynch, Pierce,
Fenner & Smith, Inc. v. Lauer, 49 F.2d 323 (7th Cir. 1995). In Homestead
Lead Co. v. Doe Run Resources Corp., 282 F. Supp.2d 1131 (N.D. Cal. 2003),
however, the court was concerned that this restriction would lead to “the
parties racing to different courthouses to obtain what each thinks is the
most convenient forum for it.” Id. at 1144. It, therefore, disregarded the pro-
vision calling for arbitration in Missouri, and ordered the arbitration to pro-
ceed within its district. This seems contrary to the FAA, which specifically
provides in § 4 that “the court shall make an order directing the parties to
proceed to arbitration in accordance with the terms of the agreement.”
(emphasis added).

Sanctions for Not Proceeding, as Directed, to Arbitrate

There have been two new opinions and orders in U.S. Titan, Inc. v.
Guangzhou Zhen Hua Shipping Co., Inc., No. 96-0936 (S.D.N.Y.)(WCC)(not
officially reported) following the report in the Fall 2003 newsletter that the
Second Circuit had refused to consider Guangzhou’s request for an en banc
review following affirmance of an order compelling Guangzhou to arbitrate
in London. On September 26, 2003, the district court had found Guangzhou
in contempt for failing to proceed with arbitration in London and for chal-
lenging its order compelling London arbitration in a parallel proceeding
brought against it in England. The court did not quantify the sanctions but
indicated it would do so if Guangzhou did not proceed with arbitration in
London in a timely manner. Despite the fact that Guangzhou proceeded
with the London arbitration, on March 12, 2004 the district court granted
U.S. Titan’s request for attorneys’ fees it had incurred while pursuing the
prior contempt proceedings in the district court but denied Titan’s request
for attorneys’ fees incurred while prosecuting the parallel proceeding in
England. 

VI. INJUNCTIONS AND SUITS SEEKING 
TO LIMIT ARBITRATIONS

Injunctions Prohibiting Arbitration Against a Party

In Merrill Lynch Investment Managers v. Optibase, Ltd., 337 F.3d 125
(2d Cir. 2003) the U.S. Court of Appeals for the Second Circuit affirmed an
injunction barring Optibase from arbitrating against Merrill Lynch
Investment Managers (“MLIM”), a company related to Merrill Lynch, Pierce,
Fenner & Smith, Inc. (“MLPF&S”). An agreement provided for arbitration
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between MLPF&S and Optibase but there was no such agreement between
Optibase and MLIM. The court found that the “irreparable harm” require-
ment necessary for an injunction had been met by reason of having to
defend an unfounded arbitration. It also found there was a likelihood of
success on the merits because there was no basis, on grounds of agency,
laches or otherwise, on which MLIM was obliged to arbitrate. The prelimi-
nary injunction was, therefore, affirmed.

Injunctions Seeking to Limit Arbitration Bodies

In Prudential Bache-Securities (Hong Kong) Ltd. v. Natl. Assn. of
Securities Dealers Dispute Resolution, Inc., 289 F. Supp.2d 438 (S.D.N.Y.
2003), a plaintiff sued an arbitration body to bar it from asserting jurisdic-
tion over the plaintiff and possibly seeking to have the plaintiff participate
in an arbitration. The district court, however, dismissed the suit, stating:
“arbitrators and their sponsors are immune from suit for jurisdictional
determinations made in their capacity as arbitrators.” Id. at 440. Nonethe-
less, one case cited by the court seemingly contains an exception when
“the demand for arbitration is so deficient on its face as to signal a clear
absence of agreement.” New England Cleaning Serv., Inc. v. American
Arbitration Assn., 199 F.3d 542 (1st Cir. 1999).

Injunctions Seeking to Preclude Arbitrators 
from Considering Particular Issues

In The Shaw Group Inc. v. Triplefine Int’l Corp., 322 F.3d 115 (2d Cir.
2003), the District Court had enjoined one of the parties from asserting an
arbitral claim for attorneys’ fees arising from that party’s successful defense
against a motion to stay the underlying arbitration. On appeal, the Second
Circuit held that the arbitrators and not the court must determine the scope
of issues to be arbitrated in the case. The Appellate Court reached this con-
clusion because of two factors which reversed the normal presumption that
such issues are for the court to decide. First, it noted that the arbitration
clause was broad and gave the arbitrators the authority to decide “any and
all” controversies. Id. at 121-2. Second, it noted that the arbitration provi-
sion incorporated certain rules which left issues of arbitrability to the arbi-
trators. The Court of Appeals, therefore, vacated the District Court’s injunc-
tion barring the arbitrators from addressing issues concerning attorneys’
fees arising from the petition to stay.
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Attempts to Limit Replacement of an 
Arbitrator During Arbitration

In National Assn. Ins. Co. v. Transamerica Occidental Life Ins. Co., 328
F.3d 462 (8th Cir. 2003), one of the party-appointed arbitrators resigned
during an arbitration. The party whose arbitrator resigned failed to appoint
a replacement and took the position that the arbitration had to recom-
mence. The other party moved to appoint a replacement and have him and
the existing panel continue with the arbitration. The District Court agreed
and appointed a replacement. On appeal, the substitution was affirmed.
The court noted the Second Circuit’s “general rule” announced in Marine
Products Export Corp. v. M.T. Globe Galaxy, 977 F.2d 66 (2d Cir. 1992), that
such arbitrations recommence. The court distinguished the Second Circuit’s
decision as having arisen in a post-award setting and said “[i]n addition, this
circuit has not adopted the ‘general rule’ cited in Marine Products.”

VII. REMANDS

No 3 Month Time Limit for Remand to 
Arbitrators for Clarification 

In Employers Ins. of Warsaw v. El Banco de Seguros del Estado, 357
F.3d 666 (7th Cir. 2004), the court noted that while there is a 3-month time
limit on petitions to vacate, modify or correct an award by a court under §
12 of the FAA, there is no fixed deadline for a remand to the arbitrators to
clarify an award. Instead, the court stated that, in the absence of a contract
provision, the rule is that such relief should be sought within a “reasonable
time.”

Arbitrators Are Limited by Terms of Remand Order

In Brown v. Witco Corp., 340 F.2d 209 (5th Cir. 2003), an arbitration
award had been rendered, and the award was followed by an explanation
by the arbitrators that both the union and the employer had requested. On
a petition to confirm the award as modified, the court remanded the case
to the arbitrators for a limited inquiry. The arbitrators, however, went
beyond the limited remand order and “effectively reversed determinations
that the court has already confirmed to be unambiguous and binding on
the parties.” Id. at 221. The court, therefore, vacated those portions of the
award that exceeded the remand order.
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VIII. POST AWARD CHALLENGES

Arbitration Agreement Must Provide for Confirmation 
by a Court in the 8th Circuit for Award To Be 

Enforceable Under the FAA

In Milk Drivers v. Roberts Dairy, 294 F. Supp.2d 1050 (S.D. Iowa 2003),
the court adopted the “minority view” that, for enforcement purposes under
the FAA, it was insufficient that the underlying arbitration clause simply
provide that the award be “final and binding.” Instead, the court held that
in the 8th Circuit it is also necessary that the clause “have an express affir-
mative agreement for judicial confirmation of an award.” Id. at 1055
(emphasis in original). It nevertheless enforced the award under the Labor
Management Relations Act, 29 U.S.C. § 185.

What Law Governs Vacation

In Action Indus., Inc. v. United States Fidelity & Guaranty Co., 358 F.3d
337 (5th Cir. 2004), the court held that a contract providing for arbitration
and for the application of Tennessee law to the “execution and perfor-
mance of this agreement” was not subject to Tennessee law on questions
related to vacation of the award. Instead, Tennessee law only applied to
substantive disputes while federal law applied to matters involving arbitra-
tion procedures, including vacation. In reaching this decision, the court
noted the agreement did not incorporate the Tennessee Uniform Arbitration
Act.

Agreements That Increase the Grounds for a 
Court to Vacate an Award

Kyocera Corp. v. Prudential-Bache Serv., Inc., 341 F.3d 987 (9th Cir.
2003)(en banc), cert. dismissed, 124 S.Ct. 980 (2004), involved breach of
contract claims by a licensor of computer drives against the drive manu-
facturer. Arbitration followed and the licensor was awarded approximately
$250,000.00 in damages. The District Court confirmed the award, as did the
Ninth Circuit. The manufacturer then moved for a rehearing en banc on the
issue of whether the statutory standard of review under the FAA could be
expanded by contract since the contract entered into between the parties
contained language that enlarged the arbitration panel’s review powers
beyond those powers set forth in the FAA. The manufacturer contended
that, under this enlarged standard of review, it was entitled to vacatur of
the award.
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The en banc court affirmed the panel’s decision, ruling that private
parties have no authority to dictate the manner in which the federal courts
conduct judicial proceedings. Specifically, the en banc court held that the
contractual provisions providing for federal review on grounds other than
those set forth in the FAA were invalid. Finally, the court ruled that the
manufacturer had shown no basis for relief under the FAA.

Arbitration Clauses that Limit Judicial Review 
Are Unenforceable/Limitations on 
Taking Testimony of Arbitrators

In Hoeft v. MVL Group, No. 02-9115 (2d Cir. Sept. 3, 2003), an arbitra-
tion clause had provided that an award “shall not be subject to any type of
review on appeal whatsoever.” An arbitral award was rendered and a peti-
tion to confirm and cross-petition to vacate were filed. On appeal from the
District Court’s decision vacating the award, the Second Circuit found this
clause to be an impermissible limitation, stating “we hold today that private
parties may not dictate to a federal court when to enter a judgment enforc-
ing an arbitration award.”

In addition, the District Court had permitted discovery, including the
taking of testimony of the arbitrators. Based on this testimony, the District
Court vacated the award based on the panel’s “manifest disregard” of the
law. On appeal, the Second Circuit discussed when the taking of testimo-
ny of arbitrators is proper. It found that the testimony of the arbitrators
which the District Court had relied on to vacate the award was made for a
“forbidden purpose: inquiring into the arbitrator’s decision-making
process.” Because this testimony had been the sole ground for the District
Court’s decision to vacate, the appellate court vacated the decision of the
District Court and remanded the case with instructions to enter judgment
confirming the award.

The Awarding of Security by Arbitrators

In Banco de Seguros del Estado v. Mutual Marine Office, Inc., 344 F.3d
255 (2d Cir. 2003), the arbitrators had made an award requiring a party to
post security for the claim asserted by the second party. The appellate court
rejected a challenge to the security award on the asserted grounds that the
arbitrators had exceeded their authority. The appellate court noted that
“[w]here an arbitration clause is broad, as here, arbitrators have the discre-
tion to order remedies they determine appropriate.” The court also reject-
ed challenges that the security award was in “manifest disregard” of the law
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and against public policy. The court further found that there had been a
waiver of a foreign sovereign immunity defense by the language in the
applicable contract that the arbitrators are “relieved of all judicial formali-
ties and may abstain from following the strict rules of law.” Id. at 261. 

“Functus Officio”

In Sterling China Co. v. Glass Molders Pottery, Plastics & Allied Workers
Local 24, 357 F.3d 546, 553-4 (6th Cir. 2004), the court observed that there
are three exceptions to the “functus officio” doctrine, i.e., (1) where the
arbitrators “correct” a mistake which is apparent on the face of the award,
(2) where the award does not adjudicate an issue that has been submitted,
and (3) where the award “although seemingly complete, leaves doubt
whether the submission has been fully executed” and hence an “ambigui-
ty arises which the arbitrator is entitled to clarify.” This includes the power
to correct an “ambiguous or incomplete portion of an award.” Id. at 555.

Manifest Disregard

In Duferco Int’l Steel Trading v. T. Klaveness Shipping, A/S, 333 F.3d
383 (2d Cir. 2003), the U.S. Court of Appeals for the Second Circuit revisit-
ed the doctrine of “manifest disregard.” It first noted that it had only vacat-
ed four awards under this doctrine in 44 years. Id. at 389. The issue in
Duferco involved seemingly inconsistent rulings by a New York arbitration
panel which had granted partial collateral estoppel effect to a London
award. Specifically, the New York award had found that the parties were
bound by a London award’s findings with respect to breach of a safe berth
warranty. On the other hand, the New York panel refused to give collater-
al estoppel effect to the award of legal fees in the London award. 

The court, however, found that under the manifest disregard standard,
any “plausible reading” of the award would insulate it from challenge. It
considered it was “plausible” that the New York arbitrators could have con-
sidered the safe berth warranties as similar but not exact, giving rise to
issue preclusion on liability but not on the award of fees. Id. at 392. The
court acknowledged this was not “probable” but stated: “we look only to
plausible readings of the award.” Id. It also said even absent a plausible
reading “we would affirm the award if we independently found legal
grounds to do so.”
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The Role of a “Foreign Enforcing Court” 
Under the Convention

The decision in Gulf Petro Trading Co. v. Nigerian Natl. Petroleum
Corp., 288 F. Supp.2d 783 (N.D. Texas 2003) addresses the differing roles
of a “foreign court” asked to “enforce” an award and the court “under
whose laws the arbitration is conducted.” In Gulf Petro, partial final and
final awards had been issued in Switzerland, which, in effect, reached
inconsistent results. The Swiss courts affirmed the final award. The victor
in the partial final award sought to enforce that award in the United States. 

The Texas District Court noted that, under the Convention, the role of
a foreign “enforcing” court was only to “enforce the award” or “refuse to
enforce the award under specified conditions,” and it could not set aside
or modify the award since this was solely the province of the court “under
whose laws the arbitration is conducted.” Id. at 792. Furthermore, the court
gave res judicata effect to the decision of the Swiss court under principles
of comity. It, therefore, dismissed the petition to confirm and enforce the
partial final award.

Kaahara Bodes Co. LLC. v. Perusehaan Pertanbangan Minyak Dar Gas
Buni Negara, 335 F.3d 357 (5th Cir. 2003), involved a complex series of
attempts by both parties to an arbitration either to enforce and challenge
an arbitration award rendered in Switzerland which was governed by the
Convention. The District Court issued a restraining order barring defendant
Pertamina from seeking to vacate the award in Indonesia. When Pertamina
nevertheless proceeded in the Indonesian courts, the District Court found
Pertamina in contempt. On appeal, the Fifth Circuit vacated the injunction
and contempt citation on grounds of international comity.

See also China Minmetals and U.S. Titan, discussed supra, and Four
Seasons Hotel and Resorts, B.V. v. Consorcio Barr, S.A., 267 F.2d 1335
(S.D.Fla. 1995).

Miscellaneous Challenges to Arbitration

In In re Arbitration Between Dow Corning Corp. and Safety Natl. Cas.
Corp., 335 F.3d 742 (8th Cir. 2003), the court discussed a potpourri of chal-
lenges to an arbitration award. It first held that when a party-appointed
arbitrator resigned and was replaced before hearings by order of the
remaining panel members, this replacement could not be attacked in a later
petition to vacate the award. 

[13897]



A number of grounds were offered for this but chief among these was
the petitioner’s failure immediately to challenge the panel’s ruling. Id. at
748-49. The court also found there was no valid basis to challenge an arbi-
trator for his alleged failure to disclose a later appointment in a similar case
by the party who had appointed him. Id. at 749-50. Finally, the court found
that certain “ex parte” contacts by the panel chairman did not amount to
“evident partiality,” especially as they were “administrative” in nature and
did not “solicit ex parte argument.” Id. at 751-52. 

Summary of the IBA Guidelines on Impartiality, 
Independence and Disclosure in 

International Commercial Arbitration

The Committee on Arbitration and ADR of the International Bar
Association appointed a Working Group to prepare guidelines on impar-
tiality, independence and disclosure in international commercial arbitration.
These guidelines are not rules of law and do not override any applicable
national law or arbitral rules chosen by the parties. The Second Draft of
these guidelines is divided into three parts: 1) General Standards, 2)
explanatory notes, and 3) practical application of the general standards.

The general principle of the draft is that an arbitrator must be impartial
and independent of the parties, even after the arbitration has ended, includ-
ing the period during which the award may be challenged in an attempt to
set aside the proceedings. Further, the arbitrator must decline to accept an
appointment or refuse to act as an arbitrator if she/he has any doubts con-
cerning the ability to be impartial or independent, or if facts or circumstances
have arisen since the appointment that, from a reasonable third person’s
point of view having knowledge of the relevant facts, give rise for justifiable
doubts about the arbitrator’s impartiality or independence. In such a case the
arbitrator must disclose these facts or circumstances. If, within 15 days after
making any disclosure, a party fails to raise an objection with regard to that
arbitrator, or if all parties and all arbitrators have full knowledge of the con-
flict of interest situation and they agree in writing that such person may still
act as arbitrator, the conflict of interest is waived.

If the arbitrator, however, is also a party or a legal representative of an
entity that is a party to the arbitration, or if the arbitrator has a substantial
economic or personal interest in the matter at stake, the conflict of interest
may not be waived by the parties. The parties themselves are also obligat-
ed to inform the arbitrator about possible conflicts of interests of which
they are aware.
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The draft also provides that an arbitrator may assist the parties in
attempting to reach a settlement of the dispute if the parties provide an
express agreement that such assistance will not disqualify the arbitrator
from continuing to serve.

The third section of the draft attempts to provide practical applications
of the general standards and consists of three lists (red, orange and green).
The red list consists of two parts: a non-waiveable list and a waiveable list.
Both the red and orange lists contain a non-exhaustive enumeration of spe-
cific situations that may give rise to justifiable doubts as to the arbitrator’s
impartiality or independence. The arbitrator is obliged to disclose any cir-
cumstances described in the orange list. The arbitrator is not obliged to dis-
close any circumstances described in the green, but it is recognized that the
items described in the green list could be considered possible conflicts of
interest.
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I. NEWS AND INFORMATION

Management of Cargo Risks—The Knowns and Unknowns 

As we know, 
There are known knowns. 
There are things we know we know. 

We also know 
There are known unknowns. 
That is to say 
We know there are some things 
We do not know. 

But there are also unknown unknowns, 
The ones we don't know 
We don't know. 

Donald Rumsfeld, Department of Defense news briefing, February 12, 2002.

Secretary of Defense Rumsfeld was, of course, speaking in the politi-
cal arena about the administration’s reaction to terror and the invasion of
Iraq. Politics aside, however, his words may be seen as aptly addressing the
tension that exists in the insurance industry regarding coverage for cargo
losses and, in particular, the transition from the named perils policy to the
so-called “all risk” policy for cargo.

Historically, underwriters provided coverage for specific perils,
“known knowns”, and cargo interests had the burden to prove that a par-
ticular named peril caused the loss. Over time, as the list of perils expand-
ed to the point of being cumbersome, the policy language was changed to
provide coverage for “all risks,” except to the extent that a risk was specif-
ically excluded. In this context, cargo interests only had the burden of prov-
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ing that the loss or damage occurred during the policy period. This change
was significant, because it greatly broadened the scope of coverage, as
underwriters could not reasonably foresee all potential causes of a loss. 

Most underwriters recognized the need to exclude certain “known
knowns,” such as inherent vice. In time, cautious underwriters also sought
to exclude certain “known unknowns” that might result in loss or damage,
and so, for instance, exclusions for radioactive contamination and product
tampering were added. Of course, no underwriters are sufficiently prescient
to identify and exclude coverage for all of the “known unknowns,” let
alone the “unknown unknowns,” so cargo interests generally enjoy the
benefit of coverage for such unanticipated losses. 

Underwriters must continue to strive to recognize the risks that they
are content to bear and must take care to use precise language when seek-
ing to exclude coverage under an all risk policy. The exclusions will be
strictly construed against underwriters as the drafters of the policy, pursuant
to the doctrine of contra proferentem, and the courts will give effect to the
broad coverage underlying the all risk policy. On the other hand, cargo
interests must be careful to consider and understand the scope of any
exclusions from coverage, so they are not surprised to find that they are
not protected when a particular loss occurs, whether it be due to a “known
known” or a “known unknown”.

In today’s fast paced global economy, where buyers and sellers of goods
may never see or speak to each other, there has been a significant increase
in losses occurring as a result of the issuance of false shipping documents.
The most widely known shipping document—the bill of lading—operates as
the receipt for the goods, a document of title for the goods, and a contract
of carriage. A bill of lading, being a document, has always been susceptible
to forgery, but now with the latest photocopy technology, it is possible to
duplicate even a multi-colored bill of lading to a very high standard. Only a
close examination will identify any discrepancy. 

The issuance of fraudulent bills of lading and related shipping docu-
ments has become a matter of international concern and the International
Maritime Bureau (IMB) is actively engaged in investigations of such
schemes throughout the world. A sample of such matters can be found on
the International Chamber of Commerce website. (See International Crime
Services online articles, www.iccwbo.org/ccs/news_archives).
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One of the recent cases involved a shipment of 12,500 tons of urea that
was represented to have been loaded onto a vessel in Dubai bound for
Nepal. Documents, including a bill of lading, a survey certificate, and a
non-contamination certificate, were presented under a letter of credit con-
firmed by an Israeli international bank. After the bank paid the beneficiar-
ies, it was discovered that these documents were forged. Moreover, inves-
tigation revealed that the identified vessel physically could not have carried
the cargo, as it was a tugboat rather than a cargo ship! The frauds were not
immediately identified, since the different banks were not aware of the
related fraudulent transactions and the links between them. This case also
serves to demonstrate that while security is heightened by the conducting
of documentary sales through international banking channels, it is not
absolute. Banks are only required to examine the documents presented to
confirm that they facially conform to the presentation requirements of the
letter of credit; they do not look behind the documents or independently
investigate suspicious circumstances. 

Another reported case involving the issuance of fraudulent bills of lad-
ing resulted in financial losses exceeding $500 million. Banks in the Middle
East granted lines of credit to a metal trading company, and one of the
traders arranged to draw on the accounts by presenting fraudulent bills of
lading. After the fact, a total of 850 bills of lading were examined and every
one of them was found to be fraudulent. In most instances, the cargo did
not exist and where it did exist the value of the cargo was manipulated by
5, 10, or 20 times its worth. In other instances, the description was changed
and the same goods were sold many times over. 

Although most shipping documents are genuine and are properly pre-
sented to assure the smooth and uninterrupted flow of commerce, it cannot
be ignored that an increasingly large number of transactions fall victim to dis-
honest and unscrupulous thieves, intent on taking goods and/or money that
do not belong to them. This not only disrupts commerce, but also can have
a devastating impact on the financial health of the legitimate parties to a
transaction. That said, the issue becomes whether cargo interests are pro-
tected from such losses under the so-called “all risk” policy or whether
underwriters have excluded such coverage as a “known unknown.”

The issue is joined by what is known as the “fraudulent bill of lading”
clause that is now a part of most policies directly or by endorsement. There
are basically two general types of fraudulent bill of lading clauses. The first
type typically provides coverage for loss or damage occasioned through the
assured’s acceptance of a fraudulent bill of lading, regardless of whether
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the goods actually existed. A typical example of this type of fraudulent bill
of lading clause reads as follows:

This policy covers loss or damage occasioned through the
acceptance by the Assured and/or their agents or shippers of
fraudulent Bills of Lading and/or shipping receipts and/or mes-
senger receipts and/or warehouse receipts and/or truckmen’s
receipts. All other Terms and Conditions Remain Unchanged. 

Chemical Bank v. Affiliated FM Ins. Co., 815 F. Supp. 115, 119 (S.D.N.Y.
1993) (emphasis added.) It is significant that the scope of this clause is not
limited to loss of or physical damage to the goods; it covers losses arising
as a result of the acceptance of the fraudulent bill of lading. Thus, as the
Chemical Bank court held, the fact that the shipments never existed did not
preclude coverage for the loss, even though the balance of the policy relat-
ed to insuring goods that actually existed. Coverage still would exist,
because pursuant to the clause, the loss occurred due to the acceptance of
a bill of lading that was issued.

The second type of fraudulent bill of lading clause is more restrictive
and provides coverage only if the goods actually exist. A typical clause
reads:

This policy also covers loss or damage to the property insured
occasioned through the acceptance by the Insured or Insured’s
agent or customers or consignees or others of Fraudulent Bills of
Lading or Shipping Receipts.

Centennial Ins. Co. v. Lithotech Sales, LLC, No. 01-1662, 2002 U.S. App.
LEXIS 3287 at *4 (3d Cir. Feb. 26, 2002) (emphasis added). The presence of
the policy terms stating that coverage extends only to “the property
insured” requires that the insured property actually exist as a pre-condition
to coverage. Id. at *16. Furthermore, it is loss of or damage to the property
that is being covered, and this must be caused by the acceptance of a fraud-
ulent bill of lading. Under this clause, the assured does not recover for a loss
that flows from the mere acceptance of a fraudulent bill of lading.

There obviously is a significant difference between the scope of cov-
erage afforded by the two forms of fraudulent bill of lading clauses. Some
policies make the coverage more restrictive by adding an exclusion regard-
ing the conduct of the shipper. A typical exclusion provides that “in no
event, however, does this endorsement cover financial loss or damage aris-
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ing from the shipper’s fraud or misstatement.” The latter clause, including
the exclusion for shipper conduct, is favored by underwriters, as it is
restrictive in limiting coverage to physical loss and does not provide cov-
erage for economic loss.

Cargo interests, on the other hand, prefer the former clause as it is
broader and is not restricted to physical loss or damage. While the exclu-
sion for shipper conduct is understandable from the standpoint that the
shipper may be the insured, viewed from the standpoint of a consignee-
purchaser, it makes little sense, as the shipper is the party most likely to be
the perpetrator of the fraud. Thus, for a party actively engaged in interna-
tional commerce as a purchaser of goods, it is advisable to seek protection
from economic losses that may arise from fraudulent conduct by the ship-
per and others who may be involved in the shipping and transportation
phases of the transaction. If this cannot be done through the “all risks”
cargo policy, intended to cover transit losses, then consideration should be
given to arranging coverage through a separate insurance vehicle.

It must be realized that the impact from just one fraudulent transaction
can have serious consequences on a company’s operation. Since this pos-
sibility is a “known unknown,” every effort should be taken to ensure that
appropriate insurance protection is in place. At a minimum, there should
be a good dialogue between underwriters and cargo interests to ensure that
there is an understanding regarding the scope of coverage with respect to
losses arising from fraudulent bills of lading and shipping documents, so
there will be no need for coverage litigation when a loss occurs.

Newsletter Editors Note: Our sincere thanks to George Zacharkow of
Mattioni, Mattioni & Mationi in Philadelphia for this fine article.

II. RECENT CASES OF INTEREST

“Automatic Acquisition” Clause Covers Subsequently 
Installed Equipment; But No Insurer Bad Faith

In Resisting Claim

Bluegrass Marine, Inc. v. Zurich American Ins. Co., 87 Fed. Appx. 493
(6th Cir. 2003)

Plaintiffs obtained hull and P & I policy for towboat which included
clause providing automatic temporary coverage for new acquisitions as fol-
lows:
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It is understood and agreed that this policy shall automatical-
ly cover any new or additional items of equipment purchased
and/or chartered and/or operated and/or otherwise [sic] by the
Assured or for which they may become liable as of the time they
come to the Assured’s risk in an amount not to exceed
$1,000.000. Hull and $1,000,000 P & I per vessel. Notice shall be
given this Company and/or their agents as soon as practicable
after commencement of the Assured’s risk and additional premi-
um paid as agreed. (Emphasis in the original)

Plaintiffs added kort nozzles and wheels, and made other repairs and
improvements costing a total of $1,300,000 to the vessel, which was origi-
nally insured for $2,800,000. One month after completion of work, the tow-
boat caught fire, sank and was declared a constructive total loss.

Insurer paid the original insured value, but informed plaintiffs by let-
ter that the additional expenses incurred for equipment and repairs were
not covered because:

The language in the clause, i.e., “new or additional items
purchased and/or chartered and/or operated and/or otherwise,”
“as of the time they come to the Assured’s risk,” and “$1,000,000
hull and $1,000,000 P & I per vessel,” clearly and unambiguously
indicates that the purpose of the clause is to extend coverage to
new or additional vessels and items of equipment, not to increase
the Policy limits of liability with respect to vessels and items of
equipment already designated in [the] Policy. Repairs or modifi-
cations to vessels and items of equipment already designated in
the Policy (including the installation/addition of new parts on a
designated vessel) may warrant an increase in the Policy limits of
liability associated with such vessel or item of equipment, but they
do not trigger the application of the Automatic Acquisition Clause.
(Emphasis by insurer).

Plaintiffs filed suit in state court to recover under the policy and for
bad faith. After removal by insurer, the parties filed cross-motions for sum-
mary judgment. The district court ruled that new kort nozzles and wheels
were cover by the term “new items of equipment” in Zurich’s “different”
form of “automatic acquisition” clause, but that the question presented was
“fairly debatable,” so the insureds were not entitled to recover on their bad
faith claim. 
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The Court of Appeals affirmed, and held that the term “items of equip-
ment” in this particular version of the “automatic acquisition” clause was
unambiguous, requiring no extrinsic evidence to establish its meaning.
Thus the insurer’s arguments regarding usual industry custom in interpret-
ing differently worded “automatic acquisition” clause to cover only newly
acquired vessels was irrelevant.

However, the District Court, which applied Kentucky contract law in
the absence of any contrary rule of admiralty law, was also correct in deny-
ing bad faith claim. If a claim is “fairly debatable,” insurer is entitled to
debate it, whether the dispute is one of fact or law. District Court correct-
ly decided that issue was “fairly debatable” because the marine insurance
industry had previously issued policies containing “automatic acquisition”
clause that covered only newly-acquired vessels. Insurer could fairly debate
the effect of the “new” policy language.

Charter Party Arbitration Clause Incorporated 
Into Bill Of Lading

Continental Ins. Co. v. Polish Steamship Co., 346 F.3d 281 (2d Cir.
2003)

Alleged subrogee of owner, consignee or underwriter of damage steel
coils brought COGSA action against vessel owner, which filed third-party
complaint for indemnification against charterer. Court of Appeals affirms
District Court’s dismissal of action in favor of London arbitration, agreeing
that charter party’s arbitration clause was incorporated in bills of lading.

Bills of lading specified date of charter party and contained references
on face and overleaf identifying relevant charter party with level of speci-
ficity necessary to incorporate arbitration clause of charter party into bills
of lading.

To incorporate a charter party effectively, bill of lading must “specifi-
cally refer” to the charter party and use “unmistakable language” indicating
it is incorporated:

Here, the bills in question expressly incorporate all provi-
sions of the charter party. On their face they refer to conditions of
carriage on the overleaf, the first of which reads: ‘“All terms and
conditions, liberties and exceptions of the Charter Party, dated as
overleaf, are herewith incorporated.’”
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Second Circuit has previously held that “all terms” language effectively
demonstrates intent to incorporate a charter party arbitration clause. See
Import Export Steel Corp. v. Mississippi Valley Barge Line Co., 351 F.2d 503
(2d Cir. 1965).

Charter party “was specifically identified by date, which is all that is
required,” at least to put sophisticated parties on notice. There is no dis-
pute that if charter party was properly incorporated, its arbitration clause
applies to the claim, and that it was appropriate to dismiss the suit in favor
of London arbitration.

No Admiralty Interlocutory Appeal 
From Denial Of Motion To Dismiss

Blue Water Yacht Assn. v. New Hampshire Ins. Co., 355 F.3d 139 (2d
Cir. 2004)

Subrogated insurer of boat owners sued yacht club for damage to
boats in fir at its facility. District Court denied yacht club’s motion to dis-
miss based on exculpatory clause in its licensing agreement relieving it of
liability to boat owners even if damages were due to club’s own negli-
gence.

On yacht club’s appeal, Second Circuit holds order denying motion to
dismiss is not an appealable interlocutory order under 28 U.S.C. §1292(a)(3),
which permits appeals from interlocutory decrees determining rights and lia-
bilities of parties to admiralty cases. Appeal dismissed and case remanded.

Court of Appeals concludes jurisdictional grant in §1292(a)(3) should
be construed narrowly, as an exception to the general rule of finality stat-
ed in 28 U.S.C. §1291. The §1292(a(3) exception was created to accommo-
date the once common practice of referring determination of damages in
an admiralty case to a master or commissioner after liability was decided.
Exception does not apply here, since interlocutory decree denying the
motion to dismiss, holding the liability question open for adjudication, did
not decide the merits of the controversy. See Thypin Steel Co. v. Asoma
Corp., 215 F.3d 273 (2d Cir. 2000) (dismissal of all claims against one defen-
dant for lack of personal jurisdiction, and all in personam claims against
another defendant did not settle underlying issue of allocating liability, and
hence did not trigger §1292(a)(3) appellate jurisdiction.
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No Duty Under P & I Policy To Defend Seaman’s Action 
For Injuries Sustained On Dry Land In Activity 

Unrelated To Operation Of Insured Vessel

Sentry Select Ins. Co. v. Alaska Natl. Ins. Co., 72 Fed. Appx. 602 (9th
Cir. 2003)

Insurer sought declaratory judgment that it had not duty under P & I
policy to defend seaman’s action for injuries sustained on dry land while
assisting in the movement of a house that was unrelated to the operation
of the vessel. Court of Appeals affirms District Court’s finding of no duty to
defend under P & I policy.

For “as owner” coverage in P & I policy to apply to an accident, there
must be some causal operational relationship between the vessel and the
resulting injury. See Lanasse v. Travelers Insurance Co., 450 F.2d 580 (5th
Cir. 1971). Ninth Circuit has said that “as owner” coverage in P & I policy
means that “only liability connected with negligent operation of listed ships
is covered.” City and County of San Francisco v. Underwriters at Lloyds,
London, 141 F.3d 1371, 1373 (9th Cir. 1998).  

Here, moving P & I insurer established as a matter of law that injury
was not the result of negligent operation of listed ships, and that there was
no causal operational relation between the vessel and the injury.

It appeared that in the pending case the seaman’s injury was caused
in part by the negligence of the vessel’s captain in connection with the
movement of the house. This did not change the outcome, however,
because the focus of the coverage inquiry is not on whether the captain or
crew were negligent, but rather “on whether the negligent operation of the
vessel caused the operation.”

Each Renewal Constitutes New Policy

St. Paul Fire and Marine Ins. Co. v. “K” Line America, Inc., 2003 U. S.
App. LEXIS 22546 (9th Cir. 2003)

St. Paul issued a claims-made policy to “K” Line in 1992, covering
claims or suits brought during the policy period providing the insured did
not know of and could not have reasonably foreseen at the time the poli-
cy took effect that its negligent act, error or omission, whenever occurring,
could form the basis of a claim or suit. Coverage was repeatedly renewed,
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usually annually, the last period being January 1, 1998, through January 1,
1999.

In 1995, 1996 and 1997, “K” Line received increasingly specific infor-
mation about its potential liability for negligence in 1995 and 1996, but did
not provide notice of the potential liability to St. Paul until 1998. In St.
Paul’s declaratory judgment action, District Court held that each renewal
created a new policy and that St. Paul had no obligation to indemnify “K”
Line with respect to its alleged negligence in 1995 and 1996. “K” Line did
not have coverage under the 1998 renewal because it knew of its potential
liability at the time the renewal took effect.

Court of Appeals, holding that California law applies in diversity case,
affirms, rejected “K” Line’s argument that one policy existed from 1992
through 1998, and that coverage existed because it did not know when the
policy “took effect” in 1992 of its subsequent alleged negligence in 1995
and 1996. Court of Appeals stated that District Court:

correctly concluded that the renewal of an existing insurance
policy creates a new policy of insurance for purposes of notice
and coverage. A renewal constitutes a “separate and distinct con-
tract for the period of time covered by the renewal….” A.B.S.
Clothing Collection, Inc. v. Home Ins. Co., 34 Cal. App. 4th 1470,
41 Cal. Rptr. 2d 166 (1995). At the time the 1998 renewal took
effect, KAM knew about the potential liability arising out of its
alleged negligence in 1995 and 1996. KAM’s pre-existing knowl-
edge of this potential liability precludes coverage under the
express terms of the policy. 

Consequence Of Failure To List Critical Items 
In Insurance Policy

Assicurazioni Generali SPA v. Black & Veatch Corp., No 03-1431 (8th
Cir., March 26, 2004)

The U. S. Court of Appeals for the Eighth Circuit ruled that a maritime
insurer is liable for losses of unsurveyed cargo where the policy failed to
list the cargo as requiring survey prior to shipment. In the instant case,
plaintiff purchased electrical generators to be shipped from Japan to the
United States and become part of a new power plant. The entire project
was insured by a syndicate from Lloyd’s of London. The policy included a
provision requiring survey by the London Salvage Association of certain
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“critical items” and its approval of the ship to be utilized, stowage, and
anticipated weather conditions en route. The policy included a section enti-
tled “List of [critical] items”, but no items were ever listed. The electrical
generators were damaged during a storm en route. Defendant insurers
denied coverage and plaintiffs sued. The court held that the terms of the
policy were unambiguous and ruled that the syndicate was liable for the
loss, stating: “When the parties establish a clear mechanism for determin-
ing rights and obligations, lawyers and judges should not thereafter search
through and interpret copious e-mail exchanges and deposition transcripts
in an effort to discern whether the parties might really have intended that
which they failed to articulate in the written agreement.”

Insured Cannot Rely Solely on Insurer’s Slow Investigation 
to Avoid “Time for Suit” Clause

Saytyam Imports, Inc. v. Underwriters at Lloyd’s, New York Law
Journal, Oct. 21, 2003. (S.D.N.Y. 2003).

Saytyam Imports Inc. brought an action against its insurer,
Underwriter’s at Lloyd’s, based upon its claim that nearly $193,000 worth of
diamond jewelry was stolen from its principal during a sales trip in the
Caribbean. Underwriters moved to dismiss pursuant to Fed.R.Civ. P. Rule
12(b)(6) on the ground that the suit was untimely under the policy’s con-
tractual statute of limitations. The policy provided that all actions must be
brought within one year from the time the loss occurred. 

Saytyam argued that Underwriters had waived the right, and/or should
be estopped from asserting the right, to assert the one year limitation peri-
od due to the slow investigation of the claim. The investigation by
Underwriters occurred over a period of time which exceeded one year. In
particular, Underwriters made three requests for documentation and con-
ducted an examination under oath of a Saytyam representative. 

The court held that in order to establish a waiver of a “time for suit
clause” under New York law, the plaintiff must offer evidence from which
the defendant’s intent to relinquish the protection of the contractual limita-
tions period could reasonably be inferred. In order to establish estoppel,
the plaintiff must produce evidence that it was misled or lulled by the
defendant into failing to bring its claim in a timely manner.  

The court found it significant that each document demand, and the
demand for an examination under oath, contained a reservation of rights
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which specifically stated: “All of the actions herein, and that of the
Company, are without prejudice, and subject to the terms and conditions
of the insuring policy; we further reserve all rights and defenses under the
policy, at law or otherwise.” The court noted that Saytyam merely alleged
that underwriters investigated the claim intensively (although somewhat
sluggishly) during the twelve month period before the time for suit expired
and made a few additional inquiries after expiration of the limitations peri-
od. The court held that the steps taken by the insurer to investigate the
claim did not constitute either waiver or estoppel. The court therefore
granted Underwriters’ motion to dismiss. The court sharply distinguished
the case in which an insured had been lulled when he was “promised
repeatedly by agents for the insurer that the loss would be adjusted with-
out litigation.” In the instant case, no such promise was made. 

Appraisal To Determine Losses To Building Damaged 
During World Trade Center Collapse 

Taunus Corp. v. Allianz Ins. Co., New York Law Journal, November 24,
2003 at 18 (N.Y. App. Div. 1st Dept. 2003). 

In this action, one of the underwriters, AXA Corporation Solutions
Insurance Company, moved pursuant to C.P.L.R. 2201 to stay the litigation
until an award was rendered in an appraisal. The assured, Taunus, owned
a building and other improvements located at 130 Liberty Street, New York.
Due to the events of September 11, 2001, the property suffered physical
damage. Allianz and AXA are two of four insurance companies which pro-
vided Taunus coverage for the subject property. The Allianz and AXA insur-
ance policies provided that Taunus was entitled to: 1) the cost to repair the
subject building if it was reasonably feasible to do so at the time of the loss;
or 2) if repair was not reasonably feasible, then to replacement cost, and
to be indemnified for demolition and reconstruction costs. The policy also
provided that, in the event the insured and insurer disagree on the amount
of the loss, the dispute should be resolved by a competent and disinterest-
ed appraiser. 

Taunus objected to the motion made by underwriters, citing cases
which stated that appraisers should not be involved in issues involving cov-
erage. The court noted, however, that these cases addressed “value” poli-
cies, wherein the insured value of the property in question had been
agreed to at the inception of the policy. The assured also asserted cases
addressing the issue of when an underwriter declines cover. The court stat-
ed that where the insurer clearly denies liability, the denial of such liabili-
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ty serves as a repudiation to excuse the insurer from further performance
under the policies and appraisal clauses in the policies therefore do not
apply. The court held that the policy in question was not a “value policy,”
and also held that the insurer did not deny liability for the claim. In fact,
the insurer accepted liability for the claim but questioned damages.
Therefore, the court held that it was appropriate for the appraiser to deter-
mine whether a partial or total loss existed and the cost of repair or replace-
ment of the damaged building. 

New York Law Requires A Material Increase Of Risk 
For Breach Of Armed Guard Warranty 

Star City Sportswear, Inc. v. The Yusada Fire & Marine Co. of America,
New York Law Journal, Docket No. 2118 (N.Y.App, Div. 1st Dept. Aug. 24,
2001). 

This was an action to recover under an insurance policy for a $150,000
loss sustained as a result of a truck hijacking. The matter was before the
Appellate Court from the grant of the defendant insurers’ motion for sum-
mary judgment dismissing the complaint. The evidence showed that on
March 13, 2000, when the subject property, a shipment of ladies clothing,
was allegedly stolen by armed robbers, it was aboard a truck parked for
approximately five hours on a Mexico City street awaiting entry into the
customs area of the airport for air transport to plaintiff in New York City.
The marine open cargo policy in question contained the following warran-
ty appearing in endorsement number six: 

Warranted that each truck be accompanied by an armed
escort in front and behind the vehicle carrying the goods. Each
armed escort must have a minimum of two armed guards and be
equipped with two-way radios and cellular phones. 

The defendant Underwriter obtained notarized statements from each
of the drivers in the form of questionnaires, answered in Spanish in their
own handwriting, and duly translated into English. These statements
revealed that the drivers were not guards, were not armed, and that the
trucks did not have two-way radios or cellular phones. The witnesses
admitted that they were not guards.

The court held that the warranty that the truck would be accompanied
by two properly equipped escort vehicles was conclusively breached as a
matter of law. Similarly fatal was the breach of the four-guard warranty.
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The court held that endorsement number six constituted a warranty as
a matter of law within the meaning of New York Insurance Law section
3106(a), which stated: 

warranty means any provision of an insurance contract which
has the effect of requiring, as a condition precedent of the taking
effect of such contract or as a condition precedent of the insurer’s
liability thereunder, the existence of a fact which tends to dimin-
ish the risk of the occurrence of any loss within the coverage of
the contract.

The court held that endorsement number six constituted a warranty with-
in the meaning of the insurance law, and also constituted an expressed prom-
issory warranty under common law principles. The court concluded that in
non-marine cases, a breach of warranty that materially increases the insurer’s
risk of loss within the meaning of Insurance Law Section 3106(a) precludes
coverage as a matter of law. The court commented that although plaintiff did
not argue otherwise, it is beyond dispute that the presence of two escort vehi-
cles equipped with two-way radios and cellular phones, and a minimum of
four armed guards, was material to the risk of loss by hijackers. If nothing else,
their presence might well have persuaded the hijackers to look elsewhere. 

Right To A Jury Denied When The Marine Insurer Is Swift 

Windsor Mount Joy Mut. Ins. v. Johnson, 2003 AMC 2174 (D.N.J. 2003)  

Plaintiff, Windsor Mount Joy Mutual Insurance Company, brought this
action for judgment declaring that it need not afford coverage under a pol-
icy it had issued to defendant, power boat owner Kevin Johnson. It
invoked the court’s diversity jurisdiction under 28 U.S.C. Section 1333, and
Fed.R.Civ.P. Rule 9(h). The plaintiff answered, asserted a counter-claim,
and demanded a jury. The insurer moved to strike Johnson’s jury trial
demand, because admiralty actions are subject to non-jury trials. Johnson
cross-moved to amend his pleadings and to assert jurisdiction under 28 U.
S. C. Section 1332, which affords a jury trial. However, the value of the
counter-claim did not amount to $75,000.00. 

The court held that a party may invoke the court’s admiralty jurisdiction
when: (1) an insurance policy at issue is maritime in nature; (2) the policy
covers damage to and theft of a pleasure boat; and (3) the boat is insured
when the alleged damage or theft occurred. The policy in question con-
tained the following clause with respect to misrepresentation and fraud: 

[13913]



This policy shall be void if the Insured has concealed or mis-
represented any material fact or circumstance concerning this
insurance or subject thereof in case of any fraud, attempted fraud
or false swearing by the insured touching any matter relating to
this insurance or the subject thereof, whether before or after a
loss.

The insurer also sought to amend the complaint to add a cause of
action under the New Jersey Insurance Fraud Prevention Act (NJIFPA),
N.J.S.A. Section 17.33A. The insurer alleged that Johnson: (1) asserted in his
application that he paid $45,000.00 for the boat, but paid only $10,000.00;
(2) asserted falsely that boat’s rebuilt engines were newly built; and (3) left
the boat unattended on a trailer by a warehouse early in the morning. 

The court held that as the plaintiff had invoked Section 1333 and Rule
9(h), the matter should proceed by non-jury trial. The court held that the
assured was not entitled to a jury under diversity jurisdiction because his
claim did not amount to $75,000.00 plus interest and costs. 

A Standard Comprehensive General Liability Policy 
Lacks A “Genuinely Salty Flavor”

Folksamerica Reins. Co. v. Clean Water of New York, Inc., 281
F.Supp.2d 530, 2003 AMC 2344 (E.D.N.Y. 2003). 

Plaintiff Folksamerica Reinsurance Company, as successor in interest to
Christiania General Insurance Company of New York, sought a declaration
that it had no obligation to defend or indemnify its insured, defendant
Clean Water of New York, Inc., in a pending personal injury lawsuit
brought against Clean Water in a New York State court. Both parties moved
for summary judgment. Clean Water moved to dismiss on jurisdictional
grounds, arguing that because the insurance policy at issue was not a mar-
itime contract, the court lacked admiralty jurisdiction. The parties agreed
there was no diversity of citizenship and no federal question. 

Clean Water performs tank cleaning operations on ocean-going ves-
sels. Sometime prior to August of 1994, it had contracted with the owners
of barge ST85, an ocean-going vessel, to clean the barge’s oil tanks. Clean
Water later entered into an agreement with Union Maintenance Corporation
whereby the latter employed workers to clean the tanks. On August 12,
1994, while the barge was moored at a facility in the Kill Van Kull, a nav-
igable waterway within New York Harbor, Milton Rivera was injured while
cleaning one of the tanks. 
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The court analyzed the policy of insurance and concluded that it con-
tained two sections of coverage: Section One regarding comprehensive
general liability and Section Two Regarding Shiprepairer’s legal liability.
The court commented that the Shiprepair’s legal liability clause may have
been maritime in nature, but only provided coverage for property damage
claims, whereas the Rivera action only involved personal injury.

The insurer denied Clean Water’s claim for coverage, asserting that
Clean Water made material misrepresentations when it applied for the
insurance, and that certain exclusions within the policy barred coverage.
The insurer then filed the instance action seeking a declaration that it was
not obligated under the policy to defend or indemnify Clean Water with
respect to the Rivera action. The court stated that the general rule is that
admiralty jurisdiction arises only when the subject matter of the contract is
purely maritime in nature.  The court stated that the insured’s arguments
focused primarily on the facts surrounding the Rivera incident and the
issuance of the policy, rather than the policy itself.  Such an argument miss-
es the mark. The court stated that the: 

maritime character of the nature to attract admiralty jurisdic-
tion does not attach to a contract merely because the services to
be performed under the contract have reference to a ship or to its
business or that the ship is the object to such services or that it
has a reference to navigable waters. In order that such a charac-
ter attach, there must be present a direct and proximate juridical
link between the contract and the operation of a ship, its naviga-
tion or its management afloat. 

The court recognized that marine insurance is insurance with a subject
matter specifically related to the hazards encountered in maritime trans-
portation. Hull insurance is taken by the shipowner to insure the vessel and
its equipment on a time basis; cargo insurance is taken by the person at
risk, usually the shipper, to cover specific movement of cargo; and protec-
tion and indemnity insurance is taken by the shipowner, charterer or other
person in a similar position to insure against third party and other liabili-
ties. The court held that comprehensive general liability coverage is not
similar to protection and indemnity coverage. The court noted that it was
unable to locate any reported decisions addressing whether a comprehen-
sive general liability policy is a marine insurance contract. In the court’s
view, Section One of the comprehensive general liability policy simply
lacked the “genuinely salty flavor” necessary to constitute a maritime con-
tract. Therefore, the court concluded that Section One of the policy did not
constitute marine insurance. 
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III. ADDITIONAL CASES OF INTEREST

Joy Riding Teenage Boat Thief Not A Permissive User 
Covered By Yacht Policy

Clementi v. Commercial Union Ins. Co., No. 03-7833 (2d Cir. March 11,
2004)

Action arising from personal injuries to White, one of a group of
teenagers that sneaked into marina and took a boat for a joy ride on Lake
Erie near Buffalo, New York. In response to teenager’s injury claim, boat
owners filed action for exoneration from or limitation of liability in U. S.
District Court for the Western District of New York.

Another of the teenagers, Clementi, requested that boat’s insurer pro-
vide her with a defense, which the insurer rejected on the ground that she
was not an insured under the yacht insurance policy. She filed a separate
action in the District Court seeking a declaration that she was covered as a
permissive user, and that the insurer’s disclaimer of coverage was untime-
ly under New York law.

The Court of Appeals affirmed the District Court’s grant of summary
judgment for boat owners in the exoneration action. However, the appel-
late court vacated the judgment dismissing Clementi’s coverage claim as
moot, and remanded with instructions to dismiss the claim with prejudice.

Under federal maritime law a boat owner owes no legal duty to a per-
son aboard for purposes inimical to owner’s legitimate purposes. Here,
boat owners owed no duty to White, a trespasser who helped steal their
boat and joined in using it in a dangerous manner. Analogous New York
law does not impose on a vehicle owner a general duty to persons who
use the vehicle without the owner’s knowledge or permission. Hence,
exoneration of the boat owners was correct.

Insurance action was not moot, however, since it involved different
parties with a different legal relationship, and a different claim for relief.
Moreover, it involved a real and substantial controversy susceptible to spe-
cific relief through a decree of a conclusive character, as opposed to an
advisory opinion based upon a hypothetical set of facts.

Court of Appeals declined to consider whether denial of coverage was
untimely under New York Insurance Law §3420(d), where the denial had
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occurred more than three months after Clementi’s demand, and concluded
instead that she was never entitled to insurance coverage in the first place. 

Insurer’s duty to defend arises where allegations in a complaint against
an insured state a cause of action that gives rise to a reasonable possibility
of recovery under the policy, or when the insurer has actual knowledge of
facts establishing a reasonable possibility of coverage. Declaration of no
duty to defend can only be made if it can be concluded as a matter of law
that there is no possible factual or legal basis on which the insurer might
be obligated to indemnify the insured under any provision of the policy.
Servidone Constr. Corp. v. Security Ins. Co., 64 N.Y. 2d 419, 424 (N.Y. 1985).

Here, there was no basis for Clementi’s claim of permissive use, which
only arises under New York law where a vehicle owner knew or should
have known that the probabilities of the vehicle coming into the hands of
another person were exceedingly great, and there was a consensual link
between the negligent operator and one whose possession of the vehicle is
authorized, supporting a finding of constructive consent to its use. A thief is
the antithesis of a permissive user. Murdza v. Zimmerman, 99 N.Y. 2d 375,
381 (2003). Since there is no legal basis on which the insurers might be obli-
gated to indemnify Clementi, her claim was dismissed with prejudice.

AFTER-ACQUIRED BARGES COVERED, BUT VALUE LIMITED

D & L Marine Transp., Inc. v. Suard Barge Service, Inc., 2003 U. S. Dist.
LEXIS 18592 (E. D. La. Oct. 14, 2003)

Consolidated actions resulting from claims by shipping company and
marine service company against barge service, arising out of capsizing of
two of barge service’s barges, causing shipping company’s tugboat to par-
tially sink. Barge service’s hull and P & I insurer moved for summary judg-
ment or partial summary judgment, claiming barge service failed to satisfy
policy’s notice of loss and automatic acquisition provisions. Alternatively,
insurer sought a declaration that the value of the two barges was limited to
$100.00 each.

Court denied insurer’s motion for summary judgment. Partial summa-
ry judgment was granted as to the limits in the automatic acquisition clause
concerning the value of the barges for hull insurance purposes.

Delivery of policy to barge service’s agent constituted effective deliv-
ery under Louisiana Rev. Stat. Ann. §22:634(A), which required delivery to
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the insured or to the “person entitled thereto.” Barge service received pol-
icy two months before the casualty and had time to become familiar with
its provisions, and object to or renegotiate conditions. Hence, insurer was
entitled to rely on otherwise valid policy defenses.

While barge service failed to give immediate notice of the occurrence,
it reasonably relied on the understanding that the plaintiffs had accepted
responsibility for the casualty until it was served with their lawsuit. “Prompt
notice” is notice given within a reasonable time in view of the facts and cir-
cumstances. Summary judgment was denied, as genuine issue of material
fact existed as to timeliness of barge service’s notice of claim. Judgment for
insurer as a matter of law was inappropriate absent a showing that it was
prejudiced by the delayed notice, but the issue may be revisited at trial.

Barges in question were not included in policy’s schedule of vessels,
but were subsequently purchased by barge service within 15 days of the
casualty. Policy’s automatic acquisition clause extends coverage to subse-
quently acquired equipment “similar in description and type” to that
already insured, at agreed values not exceeding $300,000.00 or “the largest
sum previously insured on any one Vessel of its type scheduled in this
Policy, whichever is less.” Insured warrants that it will report any acquisi-
tion within 15 days of the vessel coming at risk under the policy, pay addi-
tional premium, and obtain a survey. 

Court found evidence presented by barge service sufficient to preclude
summary judgment on insurer’s claim that barges in question were “com-
pressor barges,” not similar in description and type to those already
insured. Barge service contended a compressor barge is merely a deck
barge with a compressor placed on it; that equipment is often placed on
and removed from deck barges; and that policy vessel schedule already
includes several deck barges and 3 compressor barges. Policy does not
specifically address how accidents during the 15-day grace period are to be
handled, so its ambiguity is construed against the insurer.

Court agreed that automatic acquisition clause limits value of the
barges for hull insurance purposes, “unless otherwise agreed, at the
amounts fixed between the Assured and those from whom they made the
acquisition prior to attachment hereunder,” in this case $100.00 per barge,
plus the cost of labor and equipment incurred in removing them from the
seller’s facility.
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Policy Unambiguously Excluded Business Interruption Coverage
Absent Loss Of, Damage To Or Destruction Of Premises

Roundabout Theatre Co., Inc. v. Continental Cas. Co., 751 N.Y.2d 4,
302 A.D. 2d 1 (1st Dept. 2002)

Insured theater company sued insurer under theatrical package policy
covering “all risks of direct physical loss or damage to the property,” seek-
ing to recover for business interruption caused by city order closing street
and denying access to theater because of nearby construction accident.
Reversing trial court’s grant of summary judgment for insured, Court of
Appeals held policy language limited covered losses to those resulting from
physical damage to the insured’s property:

Because the language of the business interruption clause in
the policy clearly and unambiguously provides coverage only
where there is direct physical loss or damage to the insured’s
property, we reverse the IAS court’s determination and grant sum-
mary judgment to defendant insurer declaring that plaintiffs’ loss-
es are not covered by the subject policy.

Id. at 4.

Court of Appeals considered the policy’s “Insuring Agreement” and
“Perils Insured” clauses to be unambiguous and dispositive:

At the time of the accident, defendant Continental insured Roundabout
under a “Theatrical Package Policy,” which included, inter alia, business
interruption coverage. The “Insuring Agreement” provided:

‘The company agrees to pay to the insured such loss…as the
Insured shall necessarily incur in the event of interruption, post-
ponement or cancellation of an insured Production as a direct
and sole result of loss of, damage to or destruction of property or
facilities (including the theatre building occupied…by the Insured,
and [certain equipment] ), contracted by the insured for use in
connection with such Production, caused by the perils insured
against, and occurring during the term of coverage…’ (emphasis
added)

The “Perils Insured” clause of the policy provided: “This coverage
insures against “all risks of direct physical loss or damage to the property
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described in paragraph 1 [i.e., the theatre building or facilities], except as
hereinafterexcluded (emphasis added).

Id. at 5.

A policyholder bears the initial burden of showing that the insurance
contract covers the loss. Labeling a policy “all-risk” does not relieve the
insured of that initial burden. Where, as here, the terms of a policy are clear
and unambiguous, they must be given their plain and ordinary meaning,
and courts should refrain from rewriting the agreement. Here, the policy
language “clearly and unambiguously provides coverage only where the
insured’s property suffers direct physical damage.” Id. at 4.

Newsletter Editors’ Note: Our thanks to Michael Marks Cohen of Nicoletti Hornig
Campise & Sweeney for furnishing copies of these cases.  Items for future issues
may be submitted to George N. Proios, Lyons, Skoufalos, Proios & Flood, 1350
Broadway, New York, NY 10018; Gene B. George, Ray, Robinson, Carle & Davies
P.L.L., 1650 The East Ohio Building, 1717 East 9th Street, Cleveland, OH 44114;
Joshua S. Force, Sher Garner Cahill Richter Klein McAlister & Hilbert, L.L.C., Twenty-
Eight Floor, 909 Poydras Street, New Orleans, Louisiana 70112-1033
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Young Lawyers Committee of the 
Maritime Law Association 

Spring 2004 Newsletter (Vol.. 2004-1)
“THEORETICALLY QUARTERLY”

MESSAGE FROM THE CHAIR

Important changes are in store for our Association, including our
Committee, and we Young (and Young at Heart) Lawyers should take
advantage of this historic opportunity to ensure that these changes help
meld the MLA into an Association that will continue to provide us with ben-
efits we will appreciate for years to come.

Our last meeting, originally scheduled to take place at Bermuda, expe-
rienced a change in venue to Boca Raton, Florida following a hurricane that
caused severe damage to Bermuda. The Young Lawyers Committee (“YLC”)
took center stage at the Boca Raton meeting: we not only organized and
ran the Continuing Legal Education program, but four of our members,
Michael Eaves, Barbara Ristow, Marc Marling and I also presented papers
at the CLE program, all of which were well-received. Mike’s paper has been
published in the most recent edition of Benedict’s, and Barbara’s and
Marc’s papers are scheduled to appear in the next edition of that publica-
tion. The papers presented by Mike, Barbara and Marc, all on the topic of
SARS, also represent a project that our committee assigned to itself, as
opposed to one assigned by other standing committees. Mike, Barbara and
Marc are to be congratulated on their efforts in researching and writing on
this new topic.

During our committee meeting at Boca Raton, we discussed the best
ways to make the YLC more useful to its members, and a consensus was
reached that the formation of unofficial YLC chapters would be a positive
step for the YLC. It was proposed that each such chapter would arrange
social and educational meetings for the entire YLC (though anticipating par-
ticipation primarily by local YLC members) throughout the year.  The other
standing committees have expressed an interest in the revival/ revitalization
of the liaison program, which we’ll be implementing as soon as possible.

Thanks to all of you who have attended and participated in our meet-
ings and who have so generously volunteered your time to the projects
assigned to us. Your efforts are greatly appreciated and have received high
praise by the Board and by the Committee Chairs.  We have a lot to dis-
cuss at our upcoming meeting—I look forward to seeing you all in New
York!
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Spring Meeting In New York

The YLC will meet on Thursday, May 6, 2004 at 2:30 pm at the offices
of Freehill Hogan & Mahar, located on the 24th Floor of 80 Pine Street, New
York.

Speaker At Spring Meeting

We will have a guest speaker with us at our Spring Meeting, Douglas
Stevenson, Director of the Center for Seafarers’ Rights. He will lead a dis-
cussion, “The Ethical Treatment of Seafarers.” His discussion will highlight
the difficulties seafarers meet in obtaining justice and the ethical obligations
of attorneys on both sides of the fence pursuant to the Model Code and the
Model Rules.
Among the issues to be discussed will be:

• Repatriation of abandoned crew
• Crewmembers’ wage claims and USMS fees
• Ill and injured crew
• Living conditions under ILO-147
• Facilitation of Maritime Traffic Convention and shore leave
• Stowaways
• Criminal investigations into, and prosecutions of, on-board accidents

The Center for Seafarers’ Rights is a division of the Seamen’s Church
Institute of New York and New Jersey, founded in 1834, and serves as a
center for research, legal assistance and training on issues relating to sea-
farer abuse and exploitation and works to improve national and interna-
tional laws and practices protecting seafarers and improving maritime 
safety. It provides free counseling, assistance and referrals to thousands of
merchant seafarers and to seafarers’ welfare agencies worldwide each year
and is the only full-time legal aid office dedicated to seafarers in the world.
The Center for Seafarers’ Rights also provides assistance and advice to the
US delegation to the International Maritime Organization and represents the
interests of seafarers at the International Labor Organization in which it par-
ticipates as a Non-Governmental Organization. Douglas Stevenson is a
retired United States Coast Guard officer and has served as the Director of
the Center for Seafarers’ Rights since 1990.
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YLC Social Event

Once again, the YLC will also hold its traditional social event during
MLA week. Here are the details:

WHEN: Thursday, May 6, 2004

TIME: 5:30 pm for cocktails
8:00 pm for dinner

WHERE: Compass Restaurant
208 West 70th Street
(between Amsterdam and
West End Avenue)
New York, NY 10023
(212) 875-8600

Compass Restaurant was voted one of the best new New York restau-
rants in 2003. It has a beautiful and big bar area, a spacious interior, and a
great chef. A prix fixe dinner menu has been arranged for us by our Vice
Chair, Katharine Newman. As usual, our social event will be “Dutch Treat.”

If you’ll be arriving by public transportation, the restaurant is a short
walk from the #1,2,3,9 (red) subway line station stop at 72nd Street (one
stop on the express 2 and 3 lines from 42nd Street/Times Square in mid-
town Manhattan).  To help everyone find their way, here is a hyperlink to
a map of the restaurant’s location, which you can click on or paste into
your web browser: 
http:llmaps.yahoo.com/maps result?ed=sUhFVep 0TqG2ooZ8n0TtYSEzIxEIb8
&csz=new+york%2C+ny&country=us&new=1&name=&qty=

If you plan to attend, Please RSVP to Katharine Newman at (212) 952-
6200 or at knewman@nb-ny.com as soon as possible so she can get an
accurate count for the restaurant.

STANDING COMMITTEE WORK

YLC members have been working on a variety of projects for the MLA
Standing Committees. The following is a brief description of some of these
projects and a list of the lawyers who have volunteered to work on them.

Please note that some projects require additional staffing. If you
would like to volunteer for any of these projects, please contact any of the
YLC officers.
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Special Projects-Index

MLA Past-President Bill Dorsey tasked the YLC, then under the lead-
ership of Doug Muller, to index the MLA Reports and Proceedings (includ-
ing Board Minutes) from 1986 - present. Significant sweat (but hopefully no
blood or tears) has been, or is being, spent on this project by the follow-
ing generous individuals: Doug Muller, Alex Giles, Katharina Brekke,
George Chalos, Mike Eaves, Bryant Gardner, Jason Harris, Lynn Hubbard,
Kim Israel, David James, Mike Leahy, Marc Marling, Colin McRae, David
Neblett, Katharine Newman, Sean O’Neil, Claurisse Orozco, Scott Scherban,
Ben Schupp, and Brent Skolnick. We still have further materials to assign,
so additional volunteers are welcome!

CMI Committee

The YLC is assisting the CMI Committee with three projects: (1) the
creation of a foreign internship program, in which interns from abroad may
be placed in firms in the United States and vice versa; (2) a program in
which used or superceded law books from firms and law libraries in the
United States may be collected and sent to foreign law libraries that cur-
rently lack these resources; and (3) updating and preparing an index of
English and foreign-language maritime directories.

Barbara Ristow has volunteered for the law firm internship project,
Brett Mason has volunteered to work on the book exchange project and
Katharina Brekke has volunteered to work on the dictionary project.

Limitation of Liability Committee

The YLC is assisting this Committee with two projects. Dana
Henderson is preparing the Committee newsletter. Ed Powers is research-
ing whether fishing permits may be valued in the context of a limitation
fund for a fishing vessel.

Marine Ecology

Kim Israel is assisting this Committee by preparing its minutes. Alex
Giles, Jim Moseley, Jr., and I report on recent developments to the com-
mittee by summarizing new cases.
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Maritime Criminal Law and Procedure

Mark de Langis and Bill Rospars are assisting this committee by review-
ing environmental criminal proceedings pursuant to strict liability crimes to
determine whether prosecutions of such crimes have been successful, and
if so, under what circumstances. The Committee also regularly reports on
new cases and pending legislation to the committee.

Arbitration Committee

Sean O’Neil, Will Terrill, Mike Eaves, Todd Lochner, Scott Scherban
and I are assisting the Arbitration Committee by summarizing new case law
and other materials for inclusion in their newsletter. Special thanks also to
my foreign intern, Antigone Alexandropoulou, for her help. Pam Whipple
continues to assist this committee by cataloguing and/or identifying all arbi-
tration decisions that have addressed service contracts used in the liner
trade and the nature of arbitration provisions found in such contracts.

Carriage of Goods Committee

Bill Ecenbarger is assisting this Committee research the liability issues
involved when carriage of cargo results in damage to the vessel and/or to
other cargo.

Law of the Sea Committee

Mike Vitt is developing a list of websites with substantive information
on Law of the Sea topics to assist this Committee.

Special Committee and CLE Committee

The YLC is assisting the MLA’s Special Committee and the CLE
Committee to improve and expand the MLA’s ability to provide CLE for its
members. The YLC’s role in this connection has thus far been to investigate
the costs, fees, paperwork and other requirements associated with accred-
iting CLE activities in each individual US jurisdiction with mandatory CLE
obligations. Providing assistance in this project are: Jonathan Thames, Mike
Eaves, Craig Brewer, Jim Koelzer, Katharine Newman, Marc Marling, Geoff
Losee, David Marvel, John Holloway, Chuck Diorio, Fred Goldsmith, Brent
Skolnick, Bryant Gardner, Robert Berger, Ian Carvajal, and Dana
Henderson. Special thanks also to Dana’s assistant, Christi Bass.
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As always, many thanks to those who have been working on these
important projects. If you are not working on a project for a standing com-
mittee but would like to do so, please contact any of the officers. We hope
to receive a number of new projects from the other standing committees at
the Spring Meeting.

Committee Reorganization

There will soon be a major reshuffling of committees. While our com-
mittee is not directly affected by the changes, our work in supporting these
committees necessitates our keeping abreast of these developments. The
reorganization of the MLA’s committees will help to avoid duplication and
will allow us to provide more focused assistance to these committees. At
present, the new committees are expected to be:

1. Arbitration and ADR (all issues relating to alternative dispute reso-
lution)

2. Carriage of Goods (all issues relating to carriage of goods, public
and private)

3. Casualties, Collision, Salvage and Personal Injury (all issues relating
to maritime torts)

4. Cruise and Passenger Ships (all issues relating to carriage of pas-
sengers for hire)

5. Fisheries (all legal issues relating to operation of fishing vessels and
the fish processing industry)

6. Inland River Practice (all issues related to maritime operations in the
nation’s rivers)

7. International Organizations, Conventions and Standards (tracking
developments in international law, helps coordinate MLA participa-
tion in international organizations and in drafting conventions)

8. Marine Ecology and Maritime Criminal Law (all issues relating to
maritime environmental matters, including civil and criminal penal-
ties and pollution)
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9. Marine Financing (all issues related to the financing of vessels,
obtaining federal and state security interests in those vessels, and
remedies in the event of default)

10. Marine Insurance and General Average (all legal issues relating to
marine insurance)

11. Offshore Industries (all issues related to maritime operations in the
offshore oil and gas industries)

12. Practice and Procedure (all legal issues relating to procedure and
the resolution of civil maritime disputes)

13. Recreational Boating (all issues related to operation of vessels for
pleasure)

14. Regulation of Vessel Operations, Safety, Security and Navigation
(clearinghouse for information about new laws and regulations;
helps draft and lobby for MLA legislation; helps coordinate MLA
liaisons to government agencies; deals with FMC issues not falling
within the substantive work of other Committees)

15. Stevedoring, Marine Terminal, and Shoreside Services (all issues-
except personal injury involving industries that supply goods and
services to vessels, including stevedores, terminal operators, freight
forwarders, shipbuilders and repairers, marine surveyors and ship
chandlers, relevant regulations by the FMC, maritime supply liens,
facility security issues, Himalaya Clause issues, warranties of work-
manlike performance issues)

16. Young Lawyers

YLC Liaisons

We have now received feedback from most of the standing commit-
tees, who have expressed an interest in our revival/ revitalization of the 
liaison program. The purpose of the liaison program is threefold: (1) to pro-
vide the standing committees with a YLC contact so as to help the stand-
ing committees transmit projects to the YLC; (2) to encourage younger
members of our Association to become more actively involved in the work
of the various standing committees and introduce new members of our
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Association to the goals and work of the standing committees; and (3) to
keep the YLC informed of the activities of the standing committees.

When initiated a number of years ago, the liaison program met with
great success and these goals were, by and large, accomplished. Indeed,
many past liaisons now serve, or have served, as officers of the various
standing committees.

We are attempting to match YLC members as liaisons to the various
standing committees. Given the reorganization noted above, no decision
has as yet been reached as to whether liaisons should be appointed to com-
mittees that will soon be incorporated into other committees. While we
assume that the committees that will no longer be independent will
become active subcommittees that may need their own liaisons, it may be
better to wait and see how matters develop in this regard. Certainly this is
an item that will be addressed at our upcoming meeting. Meanwhile, if you
are interested in volunteering to become a liaison to a standing committee,
please contact one of the officers of the YLC.

Proctor Status

Any Associate member of the MLA who has been a member of the
MLA for four years or more is eligible to apply for Proctor status with the
MLA. The advantages of Proctor status are numerous, not the least of which
is that a member cannot serve as a committee chair, vice-chair or director
unless s/he is a Proctor or Non-Lawyer member. Proctor applications 
may be obtained from the MLA Membership Secretary or may be down-
loaded from the MLA website (www.mlaus.org) in the “Membership Forms”
section.

Mailing List Changes

We are continuing to update our Committee’s mailing list with the
most current contact information available for our members, including
email addresses. If you have had any change in your contact information,
please forward any new details to our Secretary, Dana Henderson, or any
of the other officers, so that we can keep our mailing list as accurate as
possible.
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Officers Of The YLC

Your officers are:

Larry Kahn of New York, Chair
kahn@freehill.com

Katharine Newman of New York, Vice-Chair
knewmauanb-ny.com

Dana Henderson of Seattle, Secretary
dhenderson@cozen.com

Please feel free to contact any of the officers if you have any questions,
comments, or ideas.

Larry Kahn
Chair, Young Lawyers Committee

New York, N.Y. 
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The MLA Code of Professional Conduct:
Lessons for Young Lawyers1

Lawrence J. Kahn 

“[L]awyers who know how to think but have not 
learned how to behave are a menace and a liability,

not an asset, to the administration of justice.”2

In today’s highly competitive law firm environment, young lawyers
experience more and more pressure to maintain or increase their total bill-
able hours, assist in maintaining relations with existing firm clients, devel-
op new clients both inside and outside the maritime practice, and produce
winning results with greater and greater efficiency.3 Young lawyers are also
generally expected to act as the firm’s leading connection to new and
emerging technology and are expected to maximize the information
research potential of the internet and other electronic tools. Given this set
of circumstances, ethical dilemmas are bound to arise. In resolving these
ethical questions, young lawyers may gain considerable guidance from the
Maritime Law Association’s Code of Professional Conduct.4

This paper is not intended to be a comprehensive overview of all eth-
ical difficulties faced by young lawyers. The intent is rather to highlight
three significant ethical problems that particularly affect young lawyers in
developing areas of the law.5

A. Issue One: Surreptitious Use of Technology

Technology currently exists that allows the receiver of an electronic
transmission to review prior versions of a document and additional authors
of that document. Use of this technology would allow, for example, a
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2U.S. Supreme Court Chief Justice Warren E. Burger (Ret.), Delivery of Justice 175
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4Reprinted herein for ease of reference in the appendix.
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lawyer who receives a draft of a contract from his opponent to also review
prior drafts from the sender, regardless of who edited such drafts. The
lawyer receiving such a contract could track changes in contract terms such
as price, conditions, and warranties. If earlier drafts of the contract were
exchanged between the sender and his client with embedded messages,
these too could potentially be reviewed by the receiving lawyer. 

On the other side, technology exists that would permit the sender of
such a contract to embed a “bug” in the email containing the document.
Through the use of this device, the lawyer sending the bugged message
will be able to trace the route of the email, determine to whom the recip-
ient forwards the email containing the contract and see any comments
made in the text of the email. While anti-tracer technology exists, it does
not remove the bug—it merely inactivates it solely for the user of the anti-
tracer technology. If a later recipient does not use the anti-tracer technolo-
gy, that recipient’s use of the contract and the email forwarding will still be
traceable. 

Is the use of such publicly-available technology permissible?
Proponents of the use of such technology would argue that these electronic
devices are not only within the public domain, but that they are also not
significantly different from recording telephone conversations. The ethical
question for maritime attorneys revolves initially around the seventh pre-
cept of the MLA’s Code of Professional Conduct, which provides:

I will engage in the discovery process, seeking an expedi-
tious result for my client’s legitimate interest, while avoiding
abuse and harassment of witnesses and parties.6

If one were to rely literally only on the MLA Code of Professional
Conduct, the answer, though hinted at, is not necessarily clear: it could be
argued that the provision applies only to discovery and not (for example) to
contract negotiations. Moreover, to the extent that the use of this technology
would constitute “abuse” or “harassment”, the prohibition is only against
abusing and harassing witnesses and parties, not opposing counsel.7

The inquiry under the MLA Code of Professional Conduct, though,
should not end here. The MLA Code also requires compliance with “all
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rules and codes of professional conduct”,8 and in this regard, the New York
State Bar Association’s Committee on Professional Ethics has determined
that the use of such technology is not permitted.9 The NYSBA concluded
that the use of these electronic eavesdropping tools impermissibly allows
users to access confidential communications related to another lawyer’s
representation of a client. The NYSBA determined that the strong public
policy in favor of protecting attorney-client confidentiality is expressed in
the prohibition against lawyers: (1) soliciting the disclosure of unauthorized
communications,10 (2) exploiting the willingness of others to undermine the
confidentiality principle,11 and (3) making use of inadvertent disclosures of
confidential communications.12

Moreover, the use of such technology specifically for the purpose of
obtaining information that may be protected by the attorney-client privi-
lege, the work product doctrine or may otherwise be considered a “secret”
of the other lawyer’s client is a clear violation of the Disciplinary Rules. In
Accord MMR/Wallace Power & Indus. Inc. v. Thames Assocs., 764 F. Supp.
712, 178-19 (D.Ct. 1991), the court determined that the ethical rules pro-
hibit attorneys from acquiring, inadvertently (or especially purposely) con-
fidential information about an adversary’s litigation strategy. Similarly, in In
re Wisehart, New York’s First Department suspended an attorney for two
years for using documents purloined by his client from opposing counsel.13

The interception of an adversary’s communications with counsel necessar-
ily involves dishonesty and deceit. Not only are lawyers prohibited in
engaging in such wrongdoing, but we are also forbidden from helping our
clients gain an advantage by any use of such devices. 

Clearly, the lawyer electronically eavesdropped upon has no intent to
divulge the information to the lawyer using the devices. In this regard, the
requirement to refrain from using “inadvertent” or “unauthorized” disclo-
sures trumps the competing principle of zealous representation found in
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Canon 7. If information is inadvertently provided to a lawyer by opposing
counsel, then once the mistake is discovered, the receiving lawyer is
required: (a) not to examine the materials, (b) notify the sending lawyer of
the receipt, and (c) abide by the sending lawyer’s instructions with regard
to the disposition of the additional material.14

Lawyers and their clients should also be counseled that the use of elec-
tronic eavesdropping technology in emails may also be a violation of vari-
ous federal and state laws, including the Electronic Communications
Privacy Act, 18 U.S.C. §§2510 et seq. Violations of law are per se unethical.15

The NYSBA’s Committee on Professional Ethics has concluded not
only that the use of such electronic eavesdropping devices is unethical, but
that attorneys should exercise extreme caution in using email for confi-
dential communications. As explained in EC 4-1:

Both the fiduciary relationship existing between lawyer and
client and the proper function of the legal system require the
preservation by the lawyer of confidences and secrets of one who
has employed or sought to employ the lawyer. A client must feel
free to discuss anything with his or her lawyer and a lawyer must
be equally free to obtain information beyond that volunteered by
the client….The observance of the ethical obligation of a lawyer
to hold inviolate the confidences and secrets of a client not only
facilitates the full development of facts essential to proper repre-
sentation of the client but also encourages non-lawyers to seek
early legal assistance.

If a client cannot be assured that communications with his counsel will be
protected by confidentiality, the attorney-client relationship is jeopardized.
If clients insist on the use of email for communication purposes, attorneys
should ensure that reasonable protections are put in place (on both sides)
to attempt to safeguard the confidential nature of these communications.  

B. Issue Two: The Effect of Prior 
Government Work Experience

Many maritime attorneys enter private practice after having worked for
the government in the Coast Guard, in the Navy, or as a prosecutor.
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Further, the Maritime Law Association of the United States enjoys a close
working relationship with the Coast Guard and other federal agencies, and
many friendships, both professional and personal, have been engendered
by this relationship. Increased regulation of maritime environmental mat-
ters though, and more frequent prosecution of mariners, marine operators,
and ship owning corporations under these regulations has, with greater fre-
quency, pitted former government attorneys now in private practice against
the government and private maritime attorneys against the Coast Guard or
other governmental agencies. 

It is well-settled that neither an attorney nor a law firm may “serve two
masters.”16 That is to say, an attorney who once worked for ABC Corp. can-
not go into private practice and litigate cases against ABC Corp., because
that lawyer is charged with a continuing duty to protect ABC Corp.’s con-
fidences and interests even after leaving its employ. The lawyer may only
prosecute cases against ABC Corp. if the lawyer comes to a reasonable
belief that accepting such cases will not violate the duty of loyalty to ABC
Corp.’s confidences and interests and then also obtains informed consent
(a waiver of the conflict of interest) from ABC Corp. after full disclosure. 

Does this conflict of interest prohibition extend to the government
(local, state or federal) as a client? The government is not a “company” that
has a responsible corporate officer who can waive objections based on
conflict of interest due to prior representation by counsel. The government
is the protector of the public and is entrusted with the responsibility of pro-
viding maximal protection of the public trust. Even if a former government
attorney has a reasonable belief that representation of new clients against
the government does not violate the duty of loyalty to protect the govern-
ment’s confidences, and even if that former government attorney makes full
disclosure to the government of the possible conflict of interest, does the
government even have the power to waive the conflict of interest and con-
sent? 

A second problem is also encountered when an attorney leaves work
for the government and enters private practice—the ability of that attorney
to obtain an “inside track” to government decision makers with whom the
attorney had previously worked. The ethical question here is whether the
attorney’s “inside track” with the government gives rise to an “appearance
of impropriety” in violation of Canon 9. 
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The MLA Code of Professional Conduct recognizes the principal of
such conflicts in precept number 5:

I will maintain the trust of my clients by keeping them well-
informed and actively involved in making decisions affecting
them.17

But the MLA Code does not specifically address whether the government
has the power to consent to waive possible conflicts of interest (the first
ethical question raised). This Code does, however, address other conflicts
of interest between maritime attorneys and the government (such as the
potential appearance of impropriety) by providing in precept 2 a require-
ment to “respect the law and preserve the decorum and integrity of the
judicial process”.18 In this regard, maritime attorneys have already pledged
not to abuse the MLA’s working relationship with agencies like the Coast
Guard or to improperly take advantage of the professional and personal
relationships developed between individual MLA members and the gov-
ernment.   

For decades, the American Bar Association held that the government
had no power to consent to waive a conflict of interest.19 In a formal opin-
ion dating to 1929, the American Bar Association determined simply that
the “government cannot consent”.20 The ABA reasoned that a “[n]o ques-
tion of consent can be involved as the public is concerned and it cannot
consent.” This concept began to be cemented throughout the 1930’s in a
series of decisions all citing ABA Formal Op. 16 as though it were Gospel.21

By the 1970’s, though, the ABA began to retreat from the “government can-
not consent” concept. The first softening of what seemed an axiomatic and
well-entrenched position came with ABA Inf. Op. 1235 (1972), which deter-
mined that the question of the government’s power to consent was not nec-
essarily beyond question. Shortly thereafter, the ABA determined that the
issue of governmental consent was actually a question of law, not of ethics:
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17See Appendix.
18See Appendix.
19Accordingly, pursuant to MLA Code of Professional Conduct precept 2, maritime
attorneys who formerly worked for the government could not be engaged in
defending against government prosecutions of their clients.
20Id.
21See, e.g., ABA Formal Op. 34 (1931);  ABA Formal Op. 71 (1932);  ABA Formal
Op. 77 (1932).  



We give no opinion on applicable law as to the authority of
a public officer or public body to give consent to the representa-
tion of parties having differing interests when one of the parties
is a public or governmental body or agency.22

By 1983, the Model Rules were adopted, which expressly contemplate
governmental consent at Rule 1.11(a). Still, however, the NYSBA clung to
the principle that “when a conflict of interest affects a governmental entity,
it would be unethical for the conflicted lawyer to undertake or continue the
representation in question even if the governmental entity’s consent has
been secured in accordance with DR 5-105(C).”23 The NYSBA’s Committee
on Professional Ethics long argued that such a blanket prohibition was jus-
tified because lawyers faced with such a conflict were in a position to use,
or there was at least the suggestion that such lawyers may use, their rela-
tionship(s) with such governmental entities to gain an improper advantage
for private clients or may secure consent by improper means. 

The NYSBA has now had a change of heart, though, determining that
the blanket prohibition was too paternalistic and now advises that the fol-
lowing Disciplinary Rules adequately address the issue of whether a former
government attorney’s “inside track” creates an appearance of impropriety
in violation of Canon 9:

DR 9-101(C), which prevents lawyers from stating or imply-
ing that they have an ability to influence any tribunal, legislative
body or public official impermissibly or on irrelevant grounds.

DR 8-101(A), which prevents a lawyer from using his or her
public position to obtain or attempt to obtain a special advantage
in legislative matters for the lawyer or a client.24

DR 1-104(A)(4), which prevents lawyers from engaging in
conduct involving, among other things, “dishonesty”, including
participation in governmental corruption. 

Additionally, a number of statutory provisions provide similar safe-
guards, and apply equally to the government official and any attorney
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22ABA Inf. Op. 1433 (1978).
23See NYSBA Op. 629 (1992).
24See also EC 8-8 in this regard.



attempting to improperly utilize a relationship (former or present) with the
government.25

The NYSBA has also determined that obtaining consent to represent
interests contrary to the government by an attorney formerly employed by
the government or with a close relationship to a government agency does
not necessarily involve Canon 9, which requires attorneys to avoid the
appearance of impropriety.26

The NYSBA Committee on Professional Ethics has now concluded that
an attorney faced with a conflict of interest where one of the affected entities
is a governmental agency may continue to represent his new client, so long
as there is compliance with DR 5-105(C),27 full disclosure, and consent.28

C. Issue Three: Proper Use of Discovery

The phase of litigation most susceptible to uncivil conduct is discov-
ery. In particular, “[d]epositions have often become theaters for posturing
and maneuvering rather than efficient vehicles for the discovery of relevant
facts or the perpetuation of testimony.”29 Uncivil conduct during deposi-
tions has become well-known outside legal circles. In the book Reckless
Disregard, author Renata Adler reviewed deposition conduct in the Sharon
v. Time, Inc. litigation and concluded:

It is not altogether unusual (in fact, it seems to be one dis-
tinct style in the contemporary practice of law) to proceed as
rudely and ferociously as possible. It may even be a standard
technique for lawyers in that style to interrupt (particularly when
opposing counsel is a young, relatively inexperienced attorney)
by every possible means (including the use of speeches, hints to
the witness and every variant of bellicose incivility, interspersed
with utterly frivolous objections) the whole rhythm of a deposi-
tion—especially when there are certain substantial matters,
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25See, e.g., NY Penal Law §§100.00 (criminal solicitation), 105.00 (conspiracy), 195.00
(official misconduct), 195.20 (defrauding the government) and 200 (bribery and
unlawful gratuities).  
26NYSBA Op. 629 (1992);  NYSBA Op. 431 (1976).  
27The test that it is “obvious” that the attorney can adequately represent each client
and that it is not improper to obtain consent is to be applied.  
28NYSBA Op. 629 (1992).
29NYSBA Federal Bar Council Committee on Second Circuit Courts, A Report On the
Conduct of Depositions, 131 F.R.D. 613 (1990).



embarrassing to the client and the client’s witness, that might, in
an ordinary, courteous, orderly deposition come to light.30

Uncivil tactics by an attorney in discovery, particularly in depositions,
has even led to the dismissal of a personal injury complaint in New York’s
First Department.31 In that case, the court established the standard that
“Discovery abuse, here in the form of extreme incivility by an attorney with
respect to an adversary, prior to and during a deposition is not to be tol-
erated.”32

Sadly, a recent report of the NYSBA indicates that the trend in
increased uncivil discovery tactics is worsening. In a deposition in one 
matter, Plaintiff’s counsel directed the following comments to opposing
counsel:

I don’t have to talk to you, little lady.
* * *
Tell that little mouse over there to pipe down.
* * *
Be quiet, little girl.
* * *
Go away, little girl.33

The court found these comments to be a “paradigm of rudeness, and
condescend, disparage, and degrade a colleague upon the basis that she is
female” and held that “given the rules applicable to professional conduct,
any reasonable attorney must be held to be well aware of the need for civil-
ity, to avoid abusive and discriminatory conduct, to conduct proper depo-
sitions, to eschew obstructionist tactics, and to generally abide by the
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30Renata Adler, Reckless Disregard 158 (Alfred A. Knopf publ. 1986).
31Corsini v. U-Haul Int’l Inc., 212 A.D.2d 288, 630 N.Y.S.2d 45 (1st Dept. 1995).  In
this case, plaintiff’s counsel stated during a deposition that defense counsel was
“scummy and so slimy”, a “slimebag”, a “scared little man” and “practice[d] in the
lowest level of the profession” and “in the sewer”.  The Court held that Plaintiff’s
counsel “frustrated the deposition” and that the behavior “was so lacking in pro-
fessionalism and civility that dismissal is the only appropriate remedy”.  The
Complaint was dismissed pursuant to NY CPLR §3126, which provides a variety of
penalties for the refusal to disclose or comply with an order to disclose.
32Id. The court noted that in this case, the plaintiff, an attorney appearing pro se,
was in a different position from a plaintiff represented by counsel who should not
be punished for the misconduct of an attorney.  
33Principe v. Assay Partners, HRO Int’l, Ltd., 154 Misc.2d 702, 704, 586 N.Y.S.2d 182,
184 (Sup.Ct. N.Y. County 1992).



norms of accepted practice.”34 The court sanctioned the offending attorney
and directed payment of monetary sanctions to both the client’s security
fund and to the affected attorney.35

A disciplinary proceeding in another matter resulted in the suspension
of an attorney from the practice of law for six months after finding that:
“[t]he evidence as to the first two charges demonstrates that, during the
course of [a deposition], the respondent made abusive, obscene and insult-
ing statements, in the presence of witnesses, to and concerning his oppos-
ing counsel and also struck him.”36

Disciplinary proceedings were also brought against an attorney who
was “unduly intimidating and abusive” to opposing counsel, where the
court found that he had “directed vulgar, obscene and sexist epithets
toward her anatomy and gender” during the course of a deposition.37

The problem of uncivil behavior is not limited to state court practice.
The official Advisory Committee Notes to Rule 26 for the 1983 amendments
observes:

the spirit of the rules is violated when advocates attempt to
use discovery tools as tactical weapons rather than to expose the
facts and illuminate the issues by overuse of discovery or unnec-
essary use of defensive weapons or evasive responses. All of this
results in excessively costly and time-consuming activities that are
disproportionate to the nature of the case, the amount involved,
or the issue or values at stake.38

The 1993 Advisory Committee Notes to Rule 30(d)(1) observed further
that “[d]epositions frequently have been unduly prolonged, if not unfairly
frustrated, by lengthy objections and colloquy, often suggesting how the
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34Id.
35Sanctions were imposed pursuant to 22 N.Y.C.R.R. Part 130-1.1.
36Matter of Simon, 32 A.D. 362, 363, 302 N.Y.S.2d 159, 160 (1st Dept. 1969).  
37Matter of Schiff, 190 A.D.2d 293, 599 N.Y.S.2d 242 (1st Dept. 1993).  In this mat-
ter, the Court declined to impose a more severe sanction than public censure in
light of the attorney’s apology to the target of his insults, his relative youth (28 years
old), his inexperience, monetary sanctions already imposed on him by the trial
judge, and his having been fired from the firm with which he was employed at the
time.  The court warned, though, that “a repetition of such conduct will almost cer-
tainly warrant a suspension from practice.”
38Advisory Committee Note to F.R.C.P. 26.



deponent should respond.”39 As a result, Rule 30(d)(1) now authorizes a
court to impose the cost resulting from such obstructive tactics “on the per-
son engaged in such obstruction.”40 The federal courts have a variety of
means to impose sanctions for uncivil discovery tactics, including Federal
Rules 16, 26, 30 and 37, 28 U.S.C. §1927,41 as well as the court’s inherent
powers.42

In Castello v. St. Paul Fire & Marine Ins. Co., the court dismissed the
plaintiff’s case with prejudice, holding that the actions of plaintiff and his
counsel were “the most outrageous example of evasion and obfuscation
that I have seen in years” and “a deliberate frustration of defendants’
attempt to secure discovery.”43

Unique Concepts, Inc. v. Brown provided a situation in which plaintiff’s
counsel commandeered a defendant’s deposition by making speeches, issu-
ing ad hominem attacks against the defendant’s counsel in which oppos-
ing counsel’s skill was questioned, and engaged in other unscrupulous
behavior. Of a 147 page transcript, 91%—132 pages—contained such
remarks. Plaintiff’s counsel was sanctioned under 28 U.S.C. §1927, the court
reasoning that the attorney’s bad faith conduct had resulted in excessive
costs and unreasonable and vexatious multiplication of the proceedings.44

The federal bench is frustrated by the lack of civility between counsel
in discovery situations, as is evidenced by the court’s comments in Gulf
Oil/Cities Service Tender Offer Litigation:

The antics at the deposition on both sides were juvenile and
unprofessional….[T]he expansion of this tiff into formal motion
papers that, for the most part, involve extended ad hominem
attacks by one attorney on another, together with long and entire-
ly irrelevant excursions into the misdeeds of counsel in deposi-
tions that are not even at issue on this motion is inexcus-
able….Regrettably, both sides are substantially guilty of this type
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39Advisory Committee Note to F.R.C.P. 30(d)(1).  
40F.R.C.P. 30(d)(1).
41See Hall v. Clifton Precision, 150 F.R.D. 525 (E.D.Pa. 1993).
42See, e.g., Chambers v. NASCO, 111 S.Ct. 2123 (1991).
43938 F.2d 776 (7th Cir. 1991).  In this case, Plaintiff’s counsel threatened defense
counsel during a deposition as follows:  “you can write your threatening letters to
me.  But, you step outside this room and touch the telephone, and I’ll take care of
that in the way one does who has possessory rights.” Id.
44Unique Concepts, Inc. v. Brown, 115 F.R.D. 292 (S.D.N.Y. 1987).  



of abuse, and accordingly an order directing either party or coun-
sel to reimburse the other side for its motion expenses would be
unjustified. Nonetheless, counsel for the plaintiff class and for
Chevron are admonished that displays of the sort reflected both
in the deposition and in the motion papers—which involve a
waste of both clients’ money and the Court’s time are unaccept-
able, and if they recur in the future they may well trigger mone-
tary sanctions.45

There are no geographic limits to uncivil conduct during depositions.
In a reported case in Delaware, during a deposition an attorney berated
opposing counsel saying, “Don’t ‘Joe’ me, asshole….You could gag a mag-
got off a meat wagon….Come on. Quit talking. Ask the question. Nobody
wants to socialize with you….You don’t know what you’re doing.
Obviously someone wrote out a long outline of stuff for you to ask. You
have no concept of what you’re doing.”46 Cases in other states have been
as egregious or worse, resulting in serious penalties for offending lawyers.47

The Maritime Law Association’s Code of Professional Conduct deals
with this topic squarely. The Code provides quite clearly:

2. I will comply with all rules and codes of professional conduct,
and respect the law and preserve the decorum and integrity of the
judicial process.
3. I will be civil and courteous to all colleagues, parties, witness-
es and the courts, recognizing that effective representation is
undermined by antagonistic behavior.
4. I will keep my word in the conduct of my legal practice and
treat my colleagues, parties, witnesses and the courts with respect
and dignity.
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45Gulf Oil/Cities Service Tender Offer Litigation, 1990 U.S.Dist. LEXIS 9082 (S.D.N.Y.
1990).
46Paramount Communications, Inc. v. QVC Network, Inc., 637 A.2d 34 (Del. 1994).  
47See Sabado v. Moraga, 189 Cal.App.3d 1, 234 Cal. Rptr. 249 (Ct.App., 3d Dist.
1987)(involving a non-party attorney compelling a witness not to testify at a depo-
sition resulting in monetary sanctions against the attorney);  Matter of Clure, 652
N.E.2d 863 (Ind. 1995)(involving assault and battery by one attorney against anoth-
er during a deposition resulting in a 60-day suspension from the practice of law plus
costs);  In re Williams, 414 N.W.2d 394 (Minn. 1987)(racial slur by defendant’s coun-
sel violated the Code of Professional Conduct, resulting in a six-month suspension
from the practice of law).    



7. I will engage in the discovery process, seeking an expeditious
result for my client’s legitimate interest, while avoiding abuse and
harassment of witnesses and parties.48

The maritime bar has a history and reputation, from a time long pre-
ceding the MLA’s Code of Professional Conduct, of already living up to
such standards, and as a consequence, the maritime bar enjoys a privileged
status and distinguished reputation with the Courts. Indeed, in researching
the decisions on this subject, the author was able to discover only one
instance in the last ten years when maritime counsel was sanctioned by a
court for discovery abuses.49

CONCLUSION

More and more bar associations are beginning to adopt guidelines sim-
ilar to those enumerated in the MLA Code of Professional Conduct.50

Thankfully for those of us privileged to practice maritime law, our code was
adopted, not out of any need to restrain outrageous behavior, but rather to
memorialize the rules of conduct that have been a hallmark of the profes-
sion for generations. The collegiality and professionalism of the maritime
practice has earned the maritime bar the highest regard of government, of
the judiciary, and most importantly of each other that we all treasure so
dearly. In this regard, and in our dealings with attorneys outside our close-
knit community, we should keep in mind the final precept of our Code, to
“instill in others the tenets of this Code of Professional Conduct”.51
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48See Appendix.
49In light of the fact that the sanctions against the attorney in question were not
severe, the discovery abuse appears to have been a mere error in judgment, was
minor at that, and appears to have been cured, together with the fact that it is not
clear whether the matter was appealed (and if so whether that appeal is on-going),
the author feels it is inappropriate to single out the sanctioned attorney or the case
in question herein.  
50See, e.g., ABA Creed and Pledge of Professionalism;  Professional Creed of the
American Inns of Court;  Proposed Code of Litigation Conduct by the Committee
on Federal Courts of the Association of the Bar of the City of New York;  Colorado
Bar Association’s Lawyer’s Principles of Professionalism;  Denver Bar Association’s
Standards of Professionalism;  Kentucky Bar Association’s Code of Professional
Courtesy;  Standards of Practice for the Northern District of Texas. See also
“Reviewing Civility”, 28 Valparaiso Univ. L.Rev. 537 n. 49.   
51See Appendix.



APPENDIX

MARITIME LAW ASSOCIATION
CODE OF PROFESSIONAL CONDUCT

This Code of Professional Conduct was prepared by the Committee on
Professional Relations chaired by Ben L. Reynolds of Houston, and
approved by the Board of Directors at its meeting on May 1, 1997. It was
approved by the Membership at the October 31, 1997 meeting. Maritime
lawyers generally enjoy a good reputation for professional conduct, and
this Code should help us maintain the high standards to which we all
aspire.

1. I will provide the highest level of competency and efficiency in the
performance of all legal services.

2. I will comply with all rules and codes of professional conduct, and
respect the law and preserve the decorum and integrity of the judi-
cial process.

3. I will be civil and courteous to all colleagues, parties, witnesses and
the courts, recognizing that effective representation is undermined
by antagonistic behavior.

4. I will keep my word in the conduct of my legal practice and treat
my colleagues, parties, witnesses and the courts with respect and
dignity.

5. I will maintain the trust of my clients by keeping them well-
informed and actively involved in making decisions affecting them.

6. I will resolve all disputes expeditiously and not engage in any
course of conduct which unnecessarily increases cost or delays liti-
gation.

7. I will engage in the discovery process, seeking an expeditious result
for my client’s legitimate interest, while avoiding abuse and harass-
ment of witnesses and parties.

8. I will contribute time and resources to pro bono activities.
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9. I will not mislead or make any misrepresentation to the court.

10. I will exemplify and instill in others the tenets of this Code of
Professional Conduct.
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